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THOMPSON, P r e s i d i n g Judge. 

Maxim H e a l t h c a r e S e r v i c e s , I n c . ("Maxim"), appeals from 

the judgment of the J e f f e r s o n C i r c u i t Court i n f a v o r of Debra 

T a y l o r Freeman i n her a c t i o n a g a i n s t Maxim under the Wo r k e r s ' 
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Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the 

A c t " ) . F o r the reasons s e t f o r t h h e r e i n , we a f f i r m . 

In 2004, Freeman, a l i c e n s e d p r a c t i c a l nurse, began 

w o r k i n g f o r Maxim, a n u r s i n g - r e f e r r a l agency. As p a r t of her 

employment w i t h Maxim, she was r e f e r r e d t o v a r i o u s j o b s i t e s 

and f a c i l i t i e s t o work. On December 24, 2008, Freeman was 

wo r k i n g a t a r e h a b i l i t a t i o n f a c i l i t y i n T u s c a l o o s a t o which 

Maxim had r e f e r r e d her. While she was l i f t i n g a p a t i e n t from 

a t o i l e t t o p l a c e her i n a w h e e l c h a i r , the w h e e l c h a i r moved, 

c a u s i n g Freeman t o o v e r e x t e n d h e r s e l f w h i l e she was a t t e m p t i n g 

t o p l a c e the p a t i e n t i n t o the w h e e l c h a i r . As she d i d so, 

Freeman f e l t a b u r n i n g s e n s a t i o n i n her lower back t h a t 

extended i n t o her h i p s . A few minutes l a t e r , the p a i n i n her 

back and h i p s became e x c r u c i a t i n g and r a d i a t e d i n t o her l e g s , 

making i t d i f f i c u l t f o r her t o walk. A f t e r c o m p l e t i n g her 

s h i f t , she went t o the emergency room where she complained of 

back p a i n and h i p p a i n . At the emergency room, she r e c e i v e d 

m u l t i p l e i n j e c t i o n s of p a i n r e l i e v e r s and s t e r o i d s and was 

g i v e n p a i n m e d i c a t i o n t o ta k e o r a l l y . The d o c t o r a t the 

emergency room t o l d her t o f o l l o w up w i t h an o r t h o p e d i c 

d o c t o r . 
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On A p r i l 17, 2009, Freeman f i l e d an a c t i o n a g a i n s t Maxim 

s e e k i n g b e n e f i t s and compensation p u r s u a n t t o the A c t . On 

J u l y 11, 2011, the t r i a l c o u r t h e l d a bench t r i a l i n the 

a c t i o n . At the b e g i n n i n g of the t r i a l , the p a r t i e s 

s t i p u l a t e d , among o t h e r t h i n g s , t h a t Freeman r e c e i v e d an 

i n j u r y t o her l e f t h i p and l e f t l e g a r i s i n g out of and i n the 

course of her employment w i t h Maxim and t h a t Freeman gave 

p r o p e r n o t i c e of her i n j u r y . The p a r t i e s i n d i c a t e d t h a t t h e r e 

was a d i s p u t e as t o whether Freeman's back problems were 

r e l a t e d t o the a c c i d e n t . 

The m e d i c a l r e c o r d s s u b m i t t e d i n t o e v i d e n c e a t the t r i a l 

r e v e a l e d the f o l l o w i n g p e r t i n e n t i n f o r m a t i o n . Freeman was 

t r e a t e d by Dr. W i l l i a m L u p i n a c c i on January 15, 2009. At t h a t 

appointment, Freeman i n d i c a t e d t h a t her symptoms were 

i m p r o v i n g . He di a g n o s e d her w i t h a back s t r a i n and t o l d her 

t o r e t u r n f o r e v a l u a t i o n . 

A t r e a t m e n t note from Dr. L u p i n a c c i from January 22, 

2009, i n d i c a t e d t h a t Freeman was c o n t i n u i n g t o e x p e r i e n c e back 

p a i n and t h a t she was h a v i n g t o take time o f f work due t o the 

p a i n . He p r e s c r i b e d her 2 weeks of p h y s i c a l t h e r a p y and 

l i m i t e d her t o l i f t i n g no more than 20 pounds. 
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A note from Dr. L u p i n a c c i from F e b r u a r y 2, 2009, 

i n d i c a t e d t h a t Freeman's p a i n had not improved and t h a t she 

was e x p e r i e n c i n g r a d i c u l a r p a i n i n t o her l e f t l e g . He 

dia g n o s e d her w i t h a lumbar s t r a i n and lumbar r a d i c u l o p a t h y 

and c o n t i n u e d her work r e s t r i c t i o n r e g a r d i n g l i f t i n g . 

Dr. Andrew Cordover began t r e a t i n g Freeman i n Fe b r u a r y 

2009. A m e d i c a l note from an appointment Freeman had w i t h Dr. 

Cordover on Fe b r u a r y 18, 2009, i n d i c a t e d t h a t Freeman's c h i e f 

c o m p l a i n t s were back p a i n , l e f t - h i p p a i n , and l e f t - l e g p a i n . 

He o r d e r e d an MRI of her lower back and l e f t h i p , and he 

l i m i t e d her t o l i g h t work w i t h no r e p e t i t i v e bending or 

t w i s t i n g a t her w a i s t and no s q u a t t i n g or k n e e l i n g . The MRI 

of Freeman's l e f t h i p i n d i c a t e d a p o s s i b l e l a b r a l t e a r . The 

MRI of Freeman's lower back r e v e a l e d m i l d d e g e n e r a t i v e d i s k 

b u l g e s a t m u l t i p l e l e v e l s w i t h o u t s p i n a l s t e n o s i s or n e u r a l 

compression. 

In a w o r k - s t a t u s form p r e p a r e d by Dr. Cordover and d a t e d 

March 25, 2009, Dr. Cordover c o n t i n u e d the same work 

r e s t r i c t i o n s he had p r e v i o u s l y a s s i g n e d t o Freeman, and he 

i n d i c a t e d t h a t he had r e f e r r e d her t o Dr. J e f f r e y Cusmariu, 

another p h y s i c i a n i n the same p r a c t i c e as Dr. Cordover. 
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A m e d i c a l note from Dr. Cusmariu d a t e d A p r i l 10, 2009, 

i n d i c a t e d t h a t Dr. Cusmariu kept Freeman's p r i o r work 

r e s t r i c t i o n s i n p l a c e and added t h a t she s h o u l d be s i t t i n g 

about 50% of her s h i f t w i t h no c l i m b i n g s t a i r s or l a d d e r s . He 

o r d e r e d a second MRI of her l e f t h i p , the r e s u l t s of w h i c h 

a g a i n i n d i c a t e d a l a b r a l t e a r . 

A m e d i c a l note from Dr. Cusmariu d a t e d A p r i l 21, 2009, 

i n d i c a t e d t h a t Freeman was c o n t i n u i n g t o complain of p a i n i n 

her lower back and h i p t h a t r a d i a t e d i n t o her l e f t l e g . A f t e r 

r e v i e w i n g the MRI of her l e f t h i p and p e r f o r m i n g a p h y s i c a l 

e x a m i n a t i o n , Dr. Cusmariu d i a g n o s e d Freeman w i t h l e f t - h i p 

p a i n , l e f t - h i p g r e a t e r t r o c h a n t e r i c b u r s i t i s w i t h l e f t 

s a c r o i l i a c j o i n t d y s f u n c t i o n , m i l d lumbar d e g e n e r a t i v e d i s k 

d i s e a s e , and a p o s s i b l e l e f t - h i p l a b r a l t e a r . Dr. Cusmariu 

i n d i c a t e d t h a t he d i d not b e l i e v e t h a t a l a b r a l t e a r was the 

cause of Freeman's p a i n . He o r d e r e d more p h y s i c a l t h e r a p y f o r 

Freeman and i n d i c a t e d t h a t , i f t h a t d i d not r e s o l v e her p a i n , 

he would r e f e r her back t o Dr. Cordover f o r f u r t h e r management 

of her back p a i n . He kept the same work r e s t r i c t i o n s i n 

p l a c e . 
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A m e d i c a l note from Dr. Cusmariu da t e d June 16, 2009, 

i n d i c a t e d t h a t Freeman had o b t a i n e d s i g n i f i c a n t r e l i e f from 

her p a i n symptoms f o l l o w i n g an i n j e c t i o n i n t o h e r s a c r o i l i a c 

j o i n t . He reduced h e r work r e s t r i c t i o n s t o no s u s t a i n e d 

s q u a t t i n g and no r e p e t i t i v e b e n d i n g a t the w a i s t . However, i n 

a m e d i c a l note d a t e d J u l y 14, 2009, Dr. Cusmariu i n d i c a t e d 

t h a t Freeman's p a i n had i n c r e a s e d s i n c e he had l a s t seen h e r . 

He i n d i c a t e d t h a t h e r j o b had r e q u i r e d h e r t o d r i v e l o n g 

d i s t a n c e s and t h a t t h a t , a l o n g w i t h h e r h a v i n g t o h e l p a 

h o s p i c e p a t i e n t , had e x a c e r b a t e d h er p a i n . He i n d i c a t e d t h a t 

the p a i n she was e x p e r i e n c i n g d i d not o r i g i n a t e w i t h h e r l e f t 

h i p . He a g a i n r e s t r i c t e d her t o l i g h t - d u t y work w i t h no 

l i f t i n g more than 50 pounds, no r e p e t i t i v e b ending a t the 

w a i s t , and no s q u a t t i n g or k n e e l i n g , and he r e f e r r e d her t o 

Dr. M i c h e l l e T u r n l e y , a p h y s i a t r i s t who p r a c t i c e d w i t h Dr. 

Cordover and him. On a s e p a r a t e form, Dr. Cusmariu i n d i c a t e d 

t h a t Freeman was l i m i t e d t o medium-duty work r a t h e r than 

l i g h t - d u t y work. 

On August 12, 2009, Dr. Cusmariu i n d i c a t e d i n a form t h a t 

he f i l l e d out f o r what appears t o be Maxim's w o r k e r s ' 

compensation i n s u r a n c e c a r r i e r t h a t h i s r e f e r r a l of Freeman t o 
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a p h y s i a t r i s t was r e l a t e d t o the December 24, 2008, a c c i d e n t 

because Freeman had not e x p e r i e n c e d p a i n b e f o r e the a c c i d e n t 

but had been e x p e r i e n c i n g p a i n s i n c e the a c c i d e n t . He 

i n d i c a t e d t h a t the r e f e r r a l was not r e l a t e d t o a p r e e x i s t i n g 

d e g e n e r a t i v e c o n d i t i o n and t h a t she c o u l d not r e t u r n t o her 

p r e i n j u r y employment p o s i t i o n . 

A m e d i c a l note from Dr. T u r n l e y d a t e d September 2, 2009, 

i n d i c a t e d t h a t Freeman was c o n t i n u i n g t o e x p e r i e n c e p a i n and 

t h a t she had s w e l l i n g i n her l e f t l e g t h a t , a c c o r d i n g t o 

Freeman, had been p r e s e n t s i n c e the December 2008 a c c i d e n t . 

Dr. T u r n l e y d i a g n o s e d Freeman w i t h p e r s i s t e n t low-back and l e g 

p a i n , and she i n d i c a t e d t h a t she thought Freeman was 

e x p e r i e n c i n g s c i a t i c a . Dr. T u r n l e y a d m i n i s t e r e d a t r i g g e r -

p o i n t i n j e c t i o n t o Freeman and p r e s c r i b e d m e d i c a t i o n t o her. 

She l i m i t e d Freeman t o medium-duty work w i t h no r e p e t i t i v e 

bending a t the w a i s t and no s q u a t t i n g or k n e e l i n g . 

I n a m e d i c a l note d a t e d October 14, 2009, Dr. T u r n l e y 

i n d i c a t e d t h a t Freeman had r i g h t - s i d e d s c i a t i c a and t h a t she 

d i d not t h i n k t h a t lumbar s u r g e r y was needed. I n her 

d e p o s i t i o n , which was a d m i t t e d a t t r i a l , Dr. T u r n l e y i n d i c a t e d 

t h a t some of Freeman's s c i a t i c a was p r e e x i s t i n g but t h a t she 

7 



2101205 

was " s u r e " t h a t some of the s c i a t i c a was r e l a t e d t o Freeman's 

December 24, 2008, a c c i d e n t . Dr. T u r n l e y n oted t h a t Freeman 

was " e x t r e m e l y t e n d e r " near the lower lumbar r e g i o n of her 

back, near her s a c r o i l i a c j o i n t , and near her s c i a t i c n o t c h . 

She d i a g n o s e d Freeman w i t h s c i a t i c n e u r a l g i a and a d m i n i s t e r e d 

more t r i g g e r - p o i n t i n j e c t i o n s . Freeman r e c e i v e d a d d i t i o n a l 

t r i g g e r - p o i n t i n j e c t i o n s d u r i n g her appointment w i t h Dr. 

T u r n l e y on November 4, 2009. 

On December 14, 2009, Freeman underwent a f u n c t i o n a l -

c a p a c i t y e v a l u a t i o n ("FCE") as o r d e r e d by Dr. T u r n l e y . 

S e v e r a l t e s t s were a d m i n i s t e r e d t o her t o determine whether 

she was p e r f o r m i n g w i t h submaximal e f f o r t ; those t e s t s 

i n d i c a t e d t h a t she was not. S e v e r a l t e s t s were a d m i n i s t e r e d 

to Freeman i n an attempt t o determine how much she c o u l d l i f t 

and c a r r y . A l l of those t e s t s e x c e p t one were t e r m i n a t e d due 

to p a i n Freeman e x p e r i e n c e d . Those t e s t s i n d i c a t e d t h a t 

Freeman c o u l d : c a r r y 40 pounds, l i f t 20 pounds from the f l o o r 

to her w a i s t , o c c a s i o n a l l y l i f t 60 pounds from her w a i s t t o 

s h o u l d e r h e i g h t , f r e q u e n t l y l i f t 40 pounds from her w a i s t t o 

s h o u l d e r h e i g h t , o c c a s i o n a l l y l i f t 40 pounds from the f l o o r t o 

s h o u l d e r h e i g h t , and f r e q u e n t l y l i f t 10 pounds from the f l o o r 
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t o s h o u l d e r h e i g h t . A f t e r the p h y s i c a l p o r t i o n of the FCE, 

Freeman was a d m i n i s t e r e d a q u e s t i o n n a i r e . She became o f f e n d e d 

by the q u e s t i o n s c o n t a i n e d i n the q u e s t i o n n a i r e and d i d not 

complete i t . 

On December 23, 2009, Dr. T u r n l e y , a f t e r r e v i e w i n g the 

r e s u l t s of the FCE, a s s i g n e d Freeman a 0% p e r m a n e n t - p a r t i a l -

impairment r a t i n g and r e l e a s e d her t o r e t u r n t o work w i t h o u t 

r e s t r i c t i o n s . She s t a t e d i n her d e p o s i t i o n t h a t she d i d not 

b e l i e v e t h a t Freeman had any r e s i d u a l d i s a b i l i t y or impairment 

as a r e s u l t of her w o r k - r e l a t e d a c c i d e n t . 

The d e p o s i t i o n of Dr. Bruce Pava, Freeman's p e r s o n a l 

p h y s i c i a n , was e n t e r e d i n t o e v i d e n c e . Dr. Pava t e s t i f i e d t h a t 

he began s e e i n g Freeman i n A p r i l 2004 f o r t r e a t m e n t r e l a t e d t o 

i n j u r i e s she had r e c e i v e d i n an a utomobile a c c i d e n t . He noted 

t h a t she p r e s e n t e d i n 2004 w i t h a h i s t o r y of m i l d c h r o n i c back 

p a i n , but he a l s o n oted t h a t she was not c o m p l a i n i n g of back 

p a i n a t t h a t time. Dr. Pava s t a t e d t h a t he saw her on s e v e r a l 

o c c a s i o n s t h e r e a f t e r and t h a t , b e f o r e her December 24, 2008, 

a c c i d e n t , she d i d not complain of p a i n i n her back. 

Dr. Pava t e s t i f i e d t h a t he saw Freeman on January 26, 

2009, and t h a t she complained of back p a i n s i n c e the a c c i d e n t . 
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Dr. Pava's t e s t i m o n y i n d i c a t e d t h a t he saw Freeman a t l e a s t 10 

more times b e f o r e t r i a l and t h a t she c o n s i s t e n t l y complained 

of p a i n i n her lower back t o him. At an appointment i n 

September 2009, he noted t h a t she had s w e l l i n g i n her l e f t l e g 

t h a t had been p r e s e n t f o r the p r e v i o u s n i n e months. A t an 

appointment i n October 2009, he o r d e r e d an MRI of Freeman's 

lower b a c k ; the MRI r e v e a l e d m i l d s p i n a l s t e n o s i s , g e n e r a l i z e d 

d i s k d i s e a s e , and f a c e t changing. 

I n May 2011, Dr. Pava a d m i t t e d Freeman t o the h o s p i t a l 

f o r severe low-back p a i n and i n c o n t i n e n c e brought on by t h a t 

p a i n . At the h o s p i t a l , she was a d m i n i s t e r e d a nerve b l o c k 

t h a t r e l i e v e d her p a i n . She was d i s c h a r g e d a f t e r s i x days. 

On J u l y 19, 2010, a t the r e q u e s t of Freeman's a t t o r n e y , 

Dr. Pava completed a form i n which he l i s t e d a number of 

r e s t r i c t i o n s t o Freeman's a b i l i t y t o work, i n c l u d i n g : 

o c c a s i o n a l l i f t i n g of 20 pounds; f r e q u e n t l i f t i n g of l e s s than 

10 pounds; s t a n d i n g or w a l k i n g l e s s than 2 hours i n an 8-hour 

work da y ; p e r i o d i c a l l y a l t e r n a t i n g s i t t i n g and s t a n d i n g ; 

l i m i t e d p u s h i n g and p u l l i n g w i t h her arms and l e g s ; o n l y 

o c c a s i o n a l c l i m b i n g ramps and s t a i r s , b a l a n c i n g , s t o o p i n g , 

k n e e l i n g , and c r o u c h i n g ; no c r a w l i n g ; and l i m i t e d r e a c h i n g 
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w i t h her arms. Dr. Pava o p i n e d t h a t Freeman was unable t o do 

the work of a l i c e n s e d p r a c t i c a l nurse because of the problem 

w i t h her back. He i n d i c a t e d t h a t he d i d not p e r f o r m an FCE on 

Freeman and t h a t he had not seen the r e s u l t s of the FCE t h a t 

had been performed on her. Dr. Pava o p i n e d t h a t Freeman's 

back p a i n was r e l a t e d t o her December 24, 2008, a c c i d e n t . 

Two r e p o r t s p r e p a r e d by Russ G u r l e y , a l i c e n s e d 

p r o f e s s i o n a l c o u n s e l o r , were s u b m i t t e d a t t r i a l . I n the f i r s t 

r e p o r t , G u r l e y i n d i c a t e d t h a t he had performed a v o c a t i o n a l 

e v a l u a t i o n of Freeman, and he o p i n e d , based on Dr. T u r n l e y ' s 

o p i n i o n t h a t Freeman c o u l d r e t u r n t o work w i t h o u t 

r e s t r i c t i o n s , t h a t Freeman had a 0% v o c a t i o n a l - d i s a b i l i t y 

r a t i n g . L a t e r , G u r l e y was p r o v i d e d w i t h Dr. Pava's o p i n i o n s 

as t o Freeman's work r e s t r i c t i o n s . I n h i s second r e p o r t , 

G u r l e y i n d i c a t e d , based on Dr. Pava's o p i n i o n s , t h a t Freeman 

would have a v o c a t i o n a l - d i s a b i l i t y r a t i n g of 65% t o 75%. 

A v o c a t i o n a l - d i s a b i l i t y r e p o r t p r e p a r e d on August 4, 

2010, by M i c h a e l S t a f f , a r e h a b i l i t a t i o n c o u n s e l o r , was 

s u b m i t t e d i n t o e v i d e n c e . I n t h a t r e p o r t , S t a f f i n d i c a t e d t h a t 

he had r e v i e w e d Freeman's m e d i c a l r e c o r d s , as w e l l as the 

v a r i o u s work r e s t r i c t i o n s t h a t had been p l a c e d on Freeman. 
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S t a f f o p i n e d t h a t Freeman's v o c a t i o n a l d i s a b i l i t y was 69% 

based on her low-back i n j u r y . 

Freeman t e s t i f i e d t h a t she l a s t worked f o r Maxim i n A p r i l 

2009 and t h a t , from the time of the a c c i d e n t u n t i l she l e f t 

her employment w i t h Maxim, she had been l i m i t e d t o l i g h t - d u t y 

work. She s t a t e d t h a t , s i n c e her employment w i t h Maxim ended, 

she had worked a t a r e h a b i l i t a t i o n f a c i l i t y f o r a s h o r t 

p e r i o d ; she stopped w o r k i n g t h e r e because she was unable t o 

p e r f o r m the f u l l d u t i e s of t h a t j o b . Freeman a l s o s t a t e d t h a t 

she had worked f o r the U n i t e d S t a t e s Census Bureau f o r a s h o r t 

p e r i o d d u r i n g the 2010 census. She t e s t i f i e d t h a t she had 

a l s o worked as a home-health a i d e f o r a s h o r t p e r i o d but t h a t 

she c o u l d not p e r f o r m t h a t j o b a f t e r her p a t i e n t s became 

b e d r i d d e n . 

Freeman t e s t i f i e d t h a t s i n c e Dr. T u r n l e y had r e l e a s e d her 

from her c a r e , Dr. Pava had c o n t i n u e d t o t r e a t her f o r p a i n i n 

her lower back, l e g , and h i p . She t e s t i f i e d t h a t , s i n c e the 

December 24, 2008, a c c i d e n t , her p a i n had become p r o g r e s s i v e l y 

worse. Freeman t e s t i f i e d as f o l l o w s r e g a r d i n g a normal day 

f o r h e r : 

" I get up. H o p e f u l l y , I can get t o the bathroom 
by m y s e l f ; sometimes I need a s s i s t a n c e . I can 
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pr e p a r e a l i g h t b r e a k f a s t . I can l o a d the top p a r t 
of the d i s h w a s h e r ; sometimes my husband has t o do 
t h a t . You know, he does most of the heavy s t u f f i n 
the house l i k e sweeping and mopping, p u t t i n g c l o t h e s 
i n and out of the d r y e r , changing the beds. I do 
d u s t i n g , l i g h t meals. He c l e a n s the b a t h t u b . " 

Freeman t e s t i f i e d t h a t she sometimes d r i v e s but t h a t someone 

u s u a l l y has t o go w i t h her t o the g r o c e r y s t o r e t o l o a d and 

u n l o a d the g r o c e r i e s . She s t a t e d t h a t , g i v e n her p h y s i c a l 

c o n d i t i o n , she was not a b l e t o p e r f o r m any of the j o b s she had 

p erformed i n the p a s t . She t e s t i f i e d t h a t , b e f o r e her 

a c c i d e n t , she had been a b l e t o f u l l y p e r f o r m the d u t i e s of her 

j o b w i t h Maxim. 

On August 2, 2011, the t r i a l c o u r t e n t e r e d a d e t a i l e d 

judgment i n which i t found t h a t Freeman s u f f e r e d i n j u r i e s 

r e s u l t i n g from an a c c i d e n t a r i s i n g out of and i n the course of 

her employment, t h a t the i n j u r i e s she s u s t a i n e d as a r e s u l t of 

t h a t a c c i d e n t were t o her l e f t h i p and her l e f t l e g , and t h a t 

the a c c i d e n t caused the c h r o n i c p a i n i n her lower back or 

a g g r a v a t e d a p r e e x i s t i n g c o n d i t i o n i n her lower back. The 

c o u r t found t h a t Freeman was e n t i t l e d t o t e m p o r a r y - t o t a l -

d i s a b i l i t y b e n e f i t s , and, because her i n j u r i e s i n v o l v e d an 

u n s c h eduled member of her body, i t found t h a t she was e n t i t l e d 

t o p e r m a n e n t - p a r t i a l - d i s a b i l i t y b e n e f i t s f o r a p e r i o d of 300 
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weeks, l e s s the 12 weeks of t e m p o r a r y - t o t a l - d i s a b i l i t y 

b e n e f i t s she had r e c e i v e d . The t r i a l c o u r t found t h a t Freeman 

s u f f e r e d a v o c a t i o n a l d i s a b i l i t y of 69%. The t r i a l c o u r t made 

an award t o Freeman i n accordance w i t h those f i n d i n g s . Maxim 

a p p e a l s . 

S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s the s t a n d a r d 

by which t h i s c o u r t r e v i e w s appeals i n cases a r i s i n g under the 

Ac t . That s e c t i o n p r o v i d e s : 

"(e) Review. From an o r d e r or judgment, any 
a g g r i e v e d p a r t y may, w i t h i n 42 days t h e r e a f t e r , 
a p p e a l t o the Court of C i v i l Appeals and re v i e w 
s h a l l be as i n cases r e v i e w e d as f o l l o w s : 

"(1) I n r e v i e w i n g the s t a n d a r d of 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court of C i v i l 
A p peals s h a l l be w i t h o u t a presumption of 
c o r r e c t n e s s . 

"(2) I n r e v i e w i n g pure f i n d i n g s of 
f a c t , the f i n d i n g of the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
su p p o r t e d by s u b s t a n t i a l e v i d e n c e . " 

D i s c u s s i n g t h i s s t a n d a r d , t h i s c o u r t wrote i n Reeves Rubber, 

Inc. v. W a l l a c e , 912 So. 2d 274 ( A l a . C i v . App. 2005): 

"When t h i s c o u r t r e v i e w s a t r i a l c o u r t ' s f a c t u a l 
f i n d i n g s i n a w o r k e r s ' compensation case, those 
f i n d i n g s w i l l not be r e v e r s e d i f they are s u p p o r t e d 
by s u b s t a n t i a l e v i d e n c e . § 2 5 - 5 - 8 1 ( e ) ( 2 ) , A l a . Code 
1975. S u b s t a n t i a l e v i d e n c e i s ' e v i d e n c e of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
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e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be p r o v e d . ' 
West v. Founders L i f e Assurance Co. of F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1989). F u r t h e r , t h i s c o u r t 
r e v i e w s the f a c t s ' i n the l i g h t most f a v o r a b l e t o 
the f i n d i n g s of the t r i a l c o u r t . ' W h i t s e t t v.  
BAMSI, I n c . , 652 So. 2d 287, 290 ( A l a . C i v . App. 
1994), o v e r r u l e d on o t h e r grounds, Ex p a r t e T r i n i t y  
Indus., I n c . , 680 So. 2d 262 ( A l a . 1996) . T h i s 
c o u r t has a l s o c o n c l u d e d : 'The [1992 Workers' 
Compensation] A c t d i d not a l t e r the r u l e t h a t t h i s 
c o u r t does not weigh the e v i d e n c e b e f o r e the t r i a l 
c o u r t . ' Edwards v. Jesse S t u t t s , I n c . , 655 So. 2d 
1012, 1014 ( A l a . C i v . App. 1995) . However, our 
re v i e w as t o p u r e l y l e g a l i s s u e s i s w i t h o u t a 
presumption of c o r r e c t n e s s . See Holy F a m i l y 
C a t h o l i c S c h o o l v. B o l e y , 847 So. 2d 371, 374 ( A l a . 
C i v . App. 2002) ( c i t i n g § 2 5 - 5 - 8 1 ( e ) ( 1 ) , A l a . Code 
1975)." 

912 So. 2d a t 279. 

Maxim contends t h a t Freeman f a i l e d t o prove t h a t her 

December 2008 a c c i d e n t was the m e d i c a l cause of the symptoms 

she e x p e r i e n c e d i n her lower back. I t p o i n t s out t h a t Dr. 

T u r n l e y o p i n e d t h a t t h e r e was not a c a u s a l r e l a t i o n s h i p 

between Freeman's December 2008 a c c i d e n t and her a s s e r t e d back 

i n j u r y . I t argues t h a t Dr. Pava " a d m i t t e d h i s l a c k of 

q u a l i f i c a t i o n s t o d i s a g r e e w i t h [Freeman's] a u t h o r i z e d 

t r e a t i n g p h y s i c i a n ' s o p i n i o n s , and d e f e r r e d t o her o p i n i o n s 

and c o n c l u s i o n s on t h a t i s s u e . " I t a l s o argues t h a t Dr. Pava 

" d e f e r r e d " t o the FCE, which Maxim d e s c r i b e s as h a v i n g 
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demonstrated t h a t Freeman c o u l d p e r f o r m a l l of her job 

f u n c t i o n s as a l i c e n s e d p r a c t i c a l nurse w i t h Maxim. 

In P a i r v. J a c k ' s F a m i l y R e s t a u r a n t s , I n c . , 765 So. 2d 

678 ( A l a . C i v . App. 2000), t h i s c o u r t d e s c r i b e d m e d i c a l 

c a u s a t i o n i n the f o l l o w i n g manner: 

"For an i n j u r y t o be compensable, i t must be 
'caused by an a c c i d e n t a r i s i n g out of and i n the 
course o f ' the employee's employment. § 25-5-51, 
A l a . Code 1975. The phrase ' a r i s i n g out o f ' an 
employee's employment r e q u i r e s a c a u s a l c o n n e c t i o n 
between the i n j u r y and the employment. Dunlop T i r e  
& Rubber Co. v. P e t t u s , 623 So. 2d 313 ( A l a . C i v . 
App. 1993). The phrase ' i n the course o f ' the 
employee's employment r e f e r s t o the t i m e , p l a c e , and 
c i r c u m s t a n c e s under which the a c c i d e n t o c c u r r e d . 
I d . In a c c i d e n t a l c a s e s , i . e . , those i n v o l v i n g a 
sudden and t r a u m a t i c event, an employee must produce 
s u b s t a n t i a l e v i d e n c e t e n d i n g t o show t h a t the 
a l l e g e d a c c i d e n t o c c u r r e d and must a l s o e s t a b l i s h 
m e d i c a l c a u s a t i o n by showing t h a t the a c c i d e n t 
caused or was a c o n t r i b u t i n g cause of the i n j u r y . 
Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d a t 266 n. 
3. M e d i c a l c a u s a t i o n may be found by the t r i a l 
c o u r t w i t h o u t t e s t i m o n y from m e d i c a l d o c t o r s . Ex 
p a r t e P r i c e , 555 So. 2d 1060 ( A l a . 1989) . The 
t o t a l i t y of the e v i d e n c e , i n c l u d i n g b o t h l a y and 
e x p e r t t e s t i m o n y , may s a t i s f y a showing of m e d i c a l 
c a u s a t i o n . U.S. S t e e l , A D i v i s i o n of USX Corp. v.  
N e l s o n , 634 So. 2d 134 ( A l a . C i v . App. 1993)." 

765 So. 2d a t 681. 

R e v i e w i n g the t o t a l i t y of the e v i d e n c e i n the p r e s e n t 

case, we conclude t h a t t h e r e was s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t Freeman's a c c i d e n t caused or c o n t r i b u t e d t o 
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her back p a i n . Her t e s t i m o n y was t h a t she f e l t a sharp p a i n 

i n her back i m m e d i a t e l y upon o v e r e x t e n d i n g h e r s e l f as she 

attempted t o s e a t the p a t i e n t she was h o l d i n g i n a w h e e l c h a i r . 

She i m m e d i a t e l y sought t r e a t m e n t f o r the p a i n , and her m e d i c a l 

r e c o r d s i n d i c a t e t h a t she c o n s i s t e n t l y complained of moderate 

to s evere lower-back p a i n a f t e r the a c c i d e n t . A l t h o u g h the 

m e d i c a l r e c o r d s i n d i c a t e t h a t Freeman had been d i a g n o s e d w i t h 

c h r o n i c m i l d back p a i n b e f o r e the a c c i d e n t , the e v i d e n c e 

i n d i c a t e s t h a t Freeman d i d not complain of lower-back p a i n a t 

a l l d u r i n g the f o u r years t h a t Dr. Pava t r e a t e d her b e f o r e the 

December 2008 a c c i d e n t and t h a t she was f u l l y a b l e t o p e r f o r m 

her j o b a t Maxim b e f o r e the a c c i d e n t . The e v i d e n c e thus 

r e f l e c t s t h a t the back p a i n Freeman e x p e r i e n c e d was 

s u b s t a n t i a l l y more s e v e r e and, f o r the f i r s t t i m e , 

d e b i l i t a t i n g a f t e r the a c c i d e n t . The e v i d e n c e of a 

s u b s t a n t i a l change i n Freeman's symptomology and a b i l i t y t o 

work p r o v i d e s some sup p o r t f o r a f i n d i n g of m e d i c a l c a u s a t i o n 

i n t h i s case. See T e r r y A. Moore, Alabama Workers'  

Compensation § 7:24 (1998). 

In a d d i t i o n , Dr. Pava t e s t i f i e d t h a t i n h i s o p i n i o n , 

based on a r e a s o n a b l e degree of m e d i c a l c e r t a i n t y , Freeman's 
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back p a i n was r e l a t e d t o the December 2008 a c c i d e n t . A l t h o u g h 

Dr. Pava a l s o t e s t i f i e d t h a t " t o the e x t e n t t h a t o p i n i o n s 

[had] p r e v i o u s l y been o f f e r e d by p h y s i c i a n s who are l i c e n s e d 

t o p r a c t i c e m e d icine i n e i t h e r p h y s i c a l m e d i c i n e , n e u r o s u r g e r y 

or o r t h o p e d i c s u r g e r y , " he would d e f e r t o those o p i n i o n s , he 

was never p r e s e n t e d w i t h a s p e c i f i c o p i n i o n c o n t r a r y t o h i s 

own r e g a r d i n g m e d i c a l c a u s a t i o n and asked whether he r e s c i n d e d 

h i s own o p i n i o n r e g a r d i n g m e d i c a l c a u s a t i o n . A t most, Dr. 

Pava's t e s t i m o n y of g e n e r a l d e f e r e n c e t o d o c t o r s i n p a r t i c u l a r 

s p e c i a l t i e s goes merely t o the weight of h i s t e s t i m o n y , not t o 

i t s a d m i s s i b i l i t y . A d d i t i o n a l l y , a l t h o u g h Dr. Pava t e s t i f i e d 

t h a t he d i d not have a b a s i s t o d i s a g r e e w i t h the r e s u l t s of 

any FCE t h a t may have been performed on Freeman, Dr. Pava was 

not s p e c i f i c a l l y asked about the r e s u l t s of the FCE t h a t was 

performed on Freeman, and he l a t e r t e s t i f i e d t h a t he s t o o d by 

the r e s t r i c t i o n s he had p l a c e d on Freeman r e g a r d i n g her 

a b i l i t y t o p e r f o r m work t a s k s such as bending and l i f t i n g . 

Maxim c i t e s t h r e e cases i n s u p p o r t of i t s c o n t e n t i o n t h a t 

s u b s t a n t i a l e v i d e n c e of m e d i c a l c a u s a t i o n i s l a c k i n g i n t h i s 

case: Ex p a r t e Southern Energy Homes, I n c . , 873 So. 2d 1116 

( A l a . C i v . App. 2003); Jackson L a n d s c a p i n g , I n c . v. Hooks, 844 
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So. 2d 1267 ( A l a . C i v . App. 2002); and V a l t e x , I n c . v. Brown, 

897 So. 2d 332 ( A l a . C i v . App. 2004). As d i s c u s s e d below, 

those cases do not s u p p o r t Maxim's c o n t e n t i o n . 

In Ex p a r t e Southern Energy Homes, I n c . , 873 So. 2d 1116 

( A l a . C i v . App. 2003), our supreme c o u r t c o n c l u d e d t h a t a 

worker's own t e s t i m o n y d i d not, s t a n d i n g a l o n e , c o n s t i t u t e 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t her back i n j u r y was 

r e l a t e d t o an a c c i d e n t a t work. In r e a c h i n g t h a t c o n c l u s i o n , 

however, the supreme c o u r t r e l i e d on two a s p e c t s of the 

e v i d e n c e b e f o r e i t t h a t are not p r e s e n t i n the p r e s e n t case. 

F i r s t , the supreme c o u r t noted t h a t "[n]one of the d o c t o r s who 

t r e a t e d [the worker] s t a t e d w i t h any degree of c e r t a i n t y t h a t 

[the w o r k e r ] ' s back c o n d i t i o n was due t o the a l l e g e d workplace 

i n j u r y . " 873 So. 2d a t 1122. In the p r e s e n t case, as 

p r e v i o u s l y d i s c u s s e d , Dr. Pava t e s t i f i e d t o such a l i n k . 

Second, the supreme c o u r t noted t h a t the r e c o r d s of the 

worker's d o c t o r f o r the n i n e months he had t r e a t e d her a f t e r 

the a l l e g e d a c c i d e n t d i d not mention the a c c i d e n t or t h a t the 

worker had complained of back p a i n d u r i n g t h a t p e r i o d . I d . 

In the p r e s e n t case, however, Freeman's m e d i c a l r e c o r d s 

i n d i c a t e t h a t she i m m e d i a t e l y complained of p a i n i n her back 
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a f t e r her December 2008 a c c i d e n t , and her m e d i c a l r e c o r d s 

document t h a t her c o m p l a i n t s of back p a i n were c o n s i s t e n t 

throughout the course of her t r e a t m e n t . 

In Jackson L a n d s c a p i n g , I n c . v. Hooks, 844 So. 2d 1267 

( A l a . C i v . App. 2002), the i n j u r e d worker t e s t i f i e d t h a t he 

d i d not b e g i n t o e x p e r i e n c e p a i n i n h i s back u n t i l 16 months 

a f t e r the a c c i d e n t t h a t he a l l e g e d had caused h i s back i n j u r y . 

844 So. 2d a t 1270. Furthermore, one of the d o c t o r s who 

t r e a t e d the worker t e s t i f i e d t h a t the worker's back i n j u r y was 

not r e l a t e d t o h i s o n - t h e - j o b a c c i d e n t , and the o t h e r d o c t o r 

who t r e a t e d the worker t e s t i f i e d o n l y t h a t t h e r e was a 

" p r o b a b i l i t y " t h a t t h e r e " c o u l d have been" a c a u s a l 

r e l a t i o n s h i p between the a c c i d e n t and the back i n j u r y . 844 

So. 2d a t 1271. In the p r e s e n t case, Freeman complained of 

p a i n i n her back i m m e d i a t e l y a f t e r the December 24, 2008, 

a c c i d e n t , and she c o n s i s t e n t l y complained of back p a i n 

throughout her t r e a t m e n t . In a d d i t i o n , u n l i k e the d o c t o r s who 

t r e a t e d the worker i n Jackson L a n d s c a p i n g , one of Freeman's 

p h y s i c i a n s i n the p r e s e n t case, Dr. Pava, t e s t i f i e d t h a t , i n 

h i s o p i n i o n , Freeman's back p a i n was r e l a t e d t o her a c c i d e n t . 

20 



2101205 

In V a l t e x , I n c . v. Brown, 897 So. 2d 332 ( A l a . C i v . App. 

2004), t h i s c o u r t r e v e r s e d a judgment awarding b e n e f i t s t o a 

worker based on her c o m p l a i n t s of head, s h o u l d e r , neck, and 

arm aches because of a l a c k of e v i d e n c e of m e d i c a l c a u s a t i o n . 

In t h a t case, because t h e r e was no e v i d e n c e i n d i c a t i n g t h a t 

the worker e x p e r i e n c e d a sudden or t r a u m a t i c event t h a t c o u l d 

have s e r v e d as the cause of her a l l e g e d i n j u r i e s , the worker 

was r e q u i r e d t o produce c l e a r and c o n v i n c i n g e v i d e n c e of 

m e d i c a l c a u s a t i o n . 897 So. 2d a t 334. A l t h o u g h the r e c o r d 

c o n t a i n e d the r e s u l t s of some d i a g n o s t i c t e s t i n g t h a t r e v e a l e d 

m i l d d e g e n e r a t i v e changes and a bone spur i n the worker's 

neck, the o n l y e v i d e n c e r e l a t i n g her p a i n t o her employment 

was her t e s t i m o n y t h a t she d i d not b e g i n t o e x p e r i e n c e p a i n 

u n t i l w o r k i n g f o r the employer. 897 So. 2d a t 337. The 

worker's t r e a t i n g p h y s i c i a n t e s t i f i e d t h a t he c o u l d not say 

w i t h any degree of m e d i c a l c e r t a i n t y what the cause of her 

symptoms were. 897 So. 2d a t 334. T h i s c o u r t c o n c l u d e d t h a t 

the worker's t e s t i m o n y a l o n e was not s u f f i c i e n t t o prove 

m e d i c a l c a u s a t i o n . 897 So. 2d a t 337. 

U n l i k e i n V a l t e x , the p r e s e n t case i n v o l v e s a sudden or 

t r a u m a t i c event, i . e . , Freeman's December 2008 a c c i d e n t . Not 
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o n l y does Freeman's t e s t i m o n y r e g a r d i n g her c o n d i t i o n b e f o r e 

and a f t e r the December 2008 a c c i d e n t c o n s t i t u t e s u b s t a n t i a l 

e v i d e n c e of a c a u s a l c o n n e c t i o n between the a c c i d e n t and her 

back p a i n , see Moore, Alabama Workers' Compensation § 7:24, 

su p r a , Dr. Pava's d e p o s i t i o n t e s t i m o n y l i k e w i s e s u p p o r t s a 

f i n d i n g of m e d i c a l c a u s a t i o n . Thus, the h o l d i n g i n V a l t e x i s 

i n a p p o s i t e t o the p r e s e n t case. 

In a s i n g l e paragraph a t the end of i t s b r i e f , Maxim a l s o 

contends t h a t i n s u f f i c i e n t e v i d e n c e s u p p o r t e d the t r i a l 

c o u r t ' s f i n d i n g of a 69% v o c a t i o n a l d i s a b i l i t y by Freeman. We 

note t h a t Maxim has f a i l e d t o s u p p o r t t h a t argument w i t h 

c i t a t i o n t o any l e g a l a u t h o r i t y , which v i o l a t e s Rule 

28(a) (10), A l a . R. C i v . P. See C i t y of Birmingham v. B u s i n e s s  

R e a l t y Inv. Co., 722 So. 2d 747, 752 ( A l a . 1998) ("When an 

a p p e l l a n t f a i l s t o c i t e any a u t h o r i t y f o r an argument on a 

p a r t i c u l a r i s s u e , t h i s Court may a f f i r m the judgment as t o 

t h a t i s s u e , f o r i t i s n e i t h e r t h i s C o u r t ' s duty nor i t s 

f u n c t i o n t o p e r f o r m an a p p e l l a n t ' s l e g a l r e s e a r c h . " ) . 

We a l s o f i n d Maxim's argument t o be u n p e r s u a s i v e . Dr. 

Pava, who, by the time of t r i a l , had t r e a t e d Freeman f o r over 

two y e a r s f o r her i n j u r i e s a r i s i n g out of the December 2008 
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a c c i d e n t , a s s i g n e d l i m i t a t i o n s t o her a b i l i t y t o engage i n 

p a r t i c u l a r work a c t i v i t i e s . Those l i m i t a t i o n s formed, a t 

l e a s t i n p a r t , the b a s i s of the two o p i n i o n s of the v o c a t i o n a l 

c o u n s e l o r s , one of whom op i n e d t h a t Freeman had a v o c a t i o n a l 

l o s s of 69% and the o t h e r of whom o p i n e d t h a t she had a 

v o c a t i o n a l l o s s of 65% t o 75%. Maxim p o i n t s out t h a t Dr. Pava 

t e s t i f i e d t h a t he had no b a s i s t o d i s p u t e the f i n d i n g s of any 

FCE t h a t had been performed on Freeman, b u t, as p r e v i o u s l y 

noted, he was not c o n f r o n t e d w i t h the f i n d i n g s of the FCE and 

he t e s t i f i e d s p e c i f i c a l l y t h a t he s t o o d by the r e s t r i c t i o n s he 

had a s s i g n e d Freeman. Maxim has not argued, nor has i t c i t e d 

any l e g a l a u t h o r i t y f o r the p r o p o s i t i o n , t h a t the t r i a l c o u r t 

was r e q u i r e d t o r e j e c t Dr. Pava's t e s t i m o n y r e g a r d i n g 

Freeman's work l i m i t a t i o n s because of what i t r e f e r s t o as h i s 

" d e f e r e n c e " t o the FCE t h a t was performed on Freeman. 

Based on the f o r e g o i n g , we conclude t h a t Maxim has f a i l e d 

t o demonstrate a b a s i s on which t o r e v e r s e the t r i a l c o u r t ' s 

judgment. As a r e s u l t , the judgment i s a f f i r m e d . 

AFFIRMED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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