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MOORE, Judge. 

C h a r l e s McGee ("the former husband") appeals from a 

judgment of the DeKalb C i r c u i t C ourt ("the t r i a l c o u r t " ) 

g r a n t i n g a Rule 6 0 ( b ) , A l a . R. C i v . P., motion f i l e d by Karen 
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McGee B e v i l l ("the former w i f e " ) and awarding h e r an i n t e r e s t 

i n c e r t a i n r e a l p r o p e r t y . We d i s m i s s the a p p e a l . 

F a c t s and P r o c e d u r a l H i s t o r y 

A c c o r d i n g t o the former w i f e , the former husband 

purchased c e r t a i n r e a l p r o p e r t y l o c a t e d i n F o r t Payne ("the 

s u b j e c t p r o p e r t y " ) a t a l a n d - s a l e a u c t i o n i n 1990, w h i l e the 

p a r t i e s were s t i l l m a r r i e d , and, she says, he came home from 

the a u c t i o n , i n f o r m e d her t h a t he had purchased the s u b j e c t 

p r o p e r t y , and drove her by the s u b j e c t p r o p e r t y . The former 

w i f e t e s t i f i e d t h a t the former husband i n f o r m e d her t h a t he 

had p a i d $205, 000 f o r the s u b j e c t p r o p e r t y and t h a t "David 

Hammonds would be i n on i t . " The w i f e s t a t e d t h a t the s u b j e c t 

p r o p e r t y a d j o i n s p r o p e r t y owned by I r b y H a r r i s and i s l o c a t e d 

next t o I n t e r s t a t e 59. 

The former w i f e t e s t i f i e d t h a t she and the former husband 

s e p a r a t e d i n 1994. She a d m i t t e d as ev i d e n c e a p o r t i o n of the 

former husband's d e p o s i t i o n , t aken on June 28, 1994, p u r s u a n t 

t o the p a r t i e s ' d i v o r c e a c t i o n , i n which the former husband 

t e s t i f i e d , i n response t o q u e s t i o n s by the former w i f e ' s 

a t t o r n e y , t h a t he d i d not have "some p r o p e r t y a d j o i n i n g an 

I r b y H a r r i s . " He s t a t e d i n h i s d e p o s i t i o n t h a t he had gone 

2 



2101209 

i n t o a v e n t u r e w i t h D a v i d Hammonds t o purchase p r o p e r t y , t h a t 

he had never completed the t r a n s a c t i o n , and t h a t the p r o p e r t y 

had never been purchased. The former w i f e t e s t i f i e d t h a t her 

a t t o r n e y had been r e f e r r i n g t o the s u b j e c t p r o p e r t y when 

q u e s t i o n i n g the former husband d u r i n g h i s d e p o s i t i o n . 

A c c o r d i n g t o the former w i f e , a f t e r the former husband's 

d e p o s i t i o n was t a k e n , she v i s i t e d the p r o b a t e o f f i c e and 

d i s c o v e r e d t h a t no deed had been r e c o r d e d t r a n s f e r r i n g the 

s u b j e c t p r o p e r t y t o the former husband. The former w i f e 

t e s t i f i e d t h a t t h e r e was no mention d u r i n g the d i v o r c e t r i a l 

o f the s u b j e c t p r o p e r t y . 

On June 14, 1996, the t r i a l c o u r t e n t e r e d a d i v o r c e 

judgment d i v o r c i n g the former w i f e and the former husband; 

among o t h e r t h i n g s , t h a t judgment s t a t e d : 

"The Court f i n d s t h a t a l l r e a l p r o p e r t y t i t l e d 
i n the name of C h a r l e s A. McGee, i n d i v i d u a l l y or 
j o i n t l y w i t h h i s Former Wi f e , Karen E. McGee, i s 
m a r i t a l p r o p e r t y s u b j e c t t o e q u i t a b l e d i v i s i o n 
t h e r e o f a c c o r d i n g t o the laws t o the S t a t e of 
Alabama i n the d i s c r e t i o n of t h i s C o u r t . The Court 
has f a s h i o n e d the p r o p e r t y d i v i s i o n p r o v i d e d f o r 
h e r e i n i n the manner determined by the Court t o be 
p r o t e c t i v e of the Former W i f e , the minor c h i l d r e n 
i n c l u d i n g t h e i r homestead; t o conclude t h i s m a t t e r 
w i t h i n a r e a s o n a b l e t i m e ; and, t o a v o i d c o n t i n u e d 
c o n t r o v e r s i e s over the p r o p e r t y a c q u i r e d d u r i n g the 
mar r i a g e of the p a r t i e s . " 
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The d i v o r c e judgment awarded the former w i f e an i n t e r e s t i n 

s e v e r a l s p e c i f i e d p a r c e l s of r e a l p r o p e r t y , but i t d i d not 

l i s t the s u b j e c t p r o p e r t y . The d i v o r c e judgment awarded the 

former husband " a l l o t h e r r e a l p r o p e r t y t i t l e d i n h i s name 

i n d i v i d u a l l y or j o i n t l y w i t h [ t h e former w i f e ] . " 

A c c o r d i n g t o the former w i f e , i n 2006, her f a t h e r 

t e l e p h o n e d her and i n f o r m e d her t h a t a s t o r y on the f r o n t page 

of the F o r t Payne T i m e s - J o u r n a l , the l o c a l newspaper, 

i n d i c a t e d t h a t the former husband had p r e s e n t e d a deed f o r the 

s u b j e c t p r o p e r t y ; t h a t s t o r y , s u b m i t t e d as evi d e n c e by the 

former w i f e , was p u b l i s h e d on January 26, 2006. The former 

w i f e a l s o s u b m i t t e d as evi d e n c e a copy of the deed, which was 

ex e c u t e d on September 10, 1990, and s i g n e d by Dav i d Hammonds, 

conv e y i n g a o n e - h a l f i n t e r e s t i n the s u b j e c t p r o p e r t y t o the 

former husband. The deed was r e c o r d e d on January 23, 2006. 

On Fe b r u a r y 6, 2006, the former w i f e f i l e d a c o m p l a i n t i n 

the t r i a l c o u r t r e q u e s t i n g , among o t h e r t h i n g s , t h a t the t r i a l 

c o u r t p a r t i a l l y s e t a s i d e the p a r t i e s ' d i v o r c e judgment and 

award her an e q u i t a b l e i n t e r e s t i n the s u b j e c t p r o p e r t y or any 

proceeds d e r i v e d from the s a l e of the s u b j e c t p r o p e r t y , 

p u r s u a n t t o Rule 6 0 ( b ) , A l a . R. C i v . P. On March 24, 2006, 
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the former husband f i l e d an answer t o the former w i f e ' s 

c o m p l a i n t , a s s e r t i n g , among o t h e r t h i n g s , t h a t the a c t i o n was 

b a r r e d by the s t a t u t e of l i m i t a t i o n s , t h a t the a c t i o n was 

t i m e - b a r r e d by Rule 60(b), t h a t the former w i f e had been aware 

of h i s ownership i n the s u b j e c t p r o p e r t y a t a l l t i m e s , t h a t he 

had r e f e r r e d t o an u n r e l a t e d n e g o t i a t i o n i n h i s d e p o s i t i o n 

d u r i n g the p a r t i e s ' d i v o r c e case, and t h a t he had never d e n i e d 

h i s i n t e r e s t i n the s u b j e c t p r o p e r t y . 

The DeKalb c i r c u i t - c o u r t judges r e c u s e d themselves from 

h e a r i n g the p r e s e n t case based on the former husband's h a v i n g 

p r a c t i c e d f o r years as an a t t o r n e y b e f o r e them. 1 On October 

18, 2006, the Alabama Supreme C o u r t a s s i g n e d the case t o A l l e n 

M i l l i c a n , the p r e s i d i n g c i r c u i t judge of Etowah County. 2 On 

August 18, 2010, the former w i f e f i l e d a motion r e q u e s t i n g the 

t r i a l c o u r t t o s e t the case f o r a t r i a l ; i n t h a t motion, the 

former w i f e i n d i c a t e d t h a t , i n an u n r e l a t e d a c t i o n , the DeKalb 

C i r c u i t C o u r t had d e c l a r e d the former husband " t o have an 

1The DeKalb c i r c u i t - c o u r t judges had s i m i l a r l y r e c u s e d 
themselves from h e a r i n g the p a r t i e s ' o r i g i n a l d i v o r c e case. 

2Because Judge M i l l i c a n was s i t t i n g as a judge f o r the 
DeKalb C i r c u i t C o u r t , any r e f e r e n c e s h e r e i n a f t e r t o "the t r i a l 
c o u r t " c o n t i n u e t o be r e f e r e n c e s t o the DeKalb C i r c u i t C o u r t . 
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u n d i v i d e d o n e - h a l f i n t e r e s t i n the r e a l p r o p e r t y which i s the 

s u b j e c t of t h i s l i t i g a t i o n " and t h a t t h a t judgment was f i n a l . 

The t r i a l c o u r t conducted a t r i a l i n Gadsden, which i s 

l o c a t e d i n Etowah County, on August 4, 2011; the former 

husband d i d not a t t e n d . On August 8, 2011, the t r i a l c o u r t 

e n t e r e d a judgment t h a t s t a t e d , i n p e r t i n e n t p a r t : 

"1. The C o u r t f i n d s t h a t the [ f o r m e r husband] 
f r a u d u l e n t l y m i s r e p r e s e n t e d and f r a u d u l e n t l y 
c o n c e a l e d h i s ownership i n t e r e s t i n the r e a l 
p r o p e r t y d e s c r i b e d i n the deed a t t a c h e d as E x h i b i t 
A t o t h i s Judgment ('the s u b j e c t p r o p e r t y ' ) d u r i n g 
the d i v o r c e p r o c e e d i n g s between the p a r t i e s i n the 
C i r c u i t C o u r t f o r DeKalb County, Alabama, Case No, 
DR-94-098 ('the d i v o r c e c a s e ' ) , i n o r d e r t o a v o i d an 
e q u i t a b l e d i v i s i o n of t h i s m a r i t a l p r o p e r t y i n the 
d i v o r c e . The [ f o r m e r husband's] f r a u d d u r i n g the 
d i v o r c e , t o g e t h e r w i t h h i s f a i l u r e t o r e c o r d h i s 
1990 deed t o the s u b j e c t p r o p e r t y u n t i l J a n u a r y 
2006, p r e v e n t e d the [ f o r m e r w i f e ] from d i s c o v e r i n g 
[ h i s ] f r a u d u n t i l t h a t d a t e , a t which time the 
[ f o r m e r w i f e ] i m m e d i a t e l y f i l e d her C o m p l a i n t . 

"2. I t a p p e a r i n g t h a t the [ f o r m e r husband's] 
f r a u d p r e v e n t e d the C o u r t i n the d i v o r c e case from 
making an e q u i t a b l e d i v i s i o n of the s u b j e c t 
p r o p e r t y , the C o u r t hereby g r a n t s the r e l i e f 
r e q u e s t e d by [ t h e former w i f e ] i n her c o m p l a i n t and 
d i v i d e s s a i d p r o p e r t y e q u a l l y between the [ f o r m e r 
w i f e ] and the [ f o r m e r husband]. [The former w i f e ] 
i s hereby awarded an u n d i v i d e d o n e - h a l f i n t e r e s t i n 
the [ f o r m e r husband's] u n d i v i d e d o n e - h a l f i n t e r e s t 
i n the s u b j e c t p r o p e r t y , and any p r o v i s i o n of the 
judgment i n the d i v o r c e case which c o u l d be 
c o n s t r u e d t o have awarded t h i s p r o p e r t y t o the 
[ f o r m e r husband] d u r i n g the d i v o r c e i s d e c l a r e d of 
no e f f e c t . 
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"3. In a i d of t h i s Judgment, the C l e r k or 
R e g i s t e r of DeKalb County, Alabama, i s o r d e r e d t o 
execute a C l e r k ' s o r R e g i s t e r ' s Deed c o n v e y i n g an 
u n d i v i d e d o n e - h a l f i n t e r e s t i n the [ f o r m e r 
husband's] u n d i v i d e d o n e - h a l f i n t e r e s t i n the 
s u b j e c t p r o p e r t y t o the [ f o r m e r w i f e ] " 

The t r i a l c o u r t d e n i e d a l l o t h e r r e l i e f r e q u e s t e d by the 

p a r t i e s and t a x e d c o s t s a g a i n s t the former husband. 

On September 19, 2011, the former husband f i l e d a n o t i c e 

of a p p e a l t o t h i s c o u r t . A l s o on September 19, 2011, the 

former husband p u r p o r t e d t o f i l e a "motion t o a l t e r , v a c a t e or 

amend and motion f o r new t r i a l " under Rule 6 0 ( b ) . 3 

D i s c u s s i o n 

The former husband r a i s e s two i s s u e s on a p p e a l . F i r s t , 

he a s s e r t s t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g the former 

w i f e ' s motion t o amend or modify the p a r t i e s ' d i v o r c e judgment 

3The former husband a s s e r t s i n h i s b r i e f t o t h i s c o u r t , 
i n the s e c t i o n e n t i t l e d "statement of the case," t h a t 
c o n s i d e r a t i o n of h i s Rule 60(b) motion "was s t a y e d by the 
f i l i n g of t h i s a p p e a l . " We d i s a g r e e . In C.T.J. v. A.S.J., 
816 So. 2d 61, 63 n.1 ( A l a . C i v . App. 2001), t h i s c o u r t 
s t a t e d : "The husband f i l e d a motion p u r s u a n t t o Rule 6 0 ( b ) , 
A l a . R. C i v . P., on the same day as h i s n o t i c e of a p p e a l ; 
however, t h a t f i l i n g i s a n u l l i t y because l e a v e of t h i s c o u r t 
was not o b t a i n e d . See Glenn v. Glenn, 740 So. 2d 417 ( A l a . 
C i v . App. 1999)." S i m i l a r l y , t he former husband f a i l e d t o 
o b t a i n l e a v e of t h i s c o u r t t o f i l e h i s Rule 60(b) m o t i o n ; 
t h u s , t h a t motion i s a n u l l i t y . 
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"due t o the f a c t t h a t the u n d i s p u t e d e v i d e n c e was t h a t the 

a c t i o n was not t i m e l y f i l e d as a l l e g e d i n the answer f i l e d i n 

response t o the c o m p l a i n t and was not the type of f r a u d t o 

a c c o r d r e l i e f under the f a c t s . " 4 Second, he argues t h a t the 

judgment i s v o i d because the t r i a l c o u r t h e l d the t r i a l 

o u t s i d e DeKalb County. We p r e t e r m i t c o n s i d e r a t i o n of the 

second i s s u e because we f i n d the f i r s t i s s u e d i s p o s i t i v e . 

Rule 60(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

"On motion and upon such terms as are j u s t , the 
c o u r t may r e l i e v e a p a r t y or a p a r t y ' s l e g a l 
r e p r e s e n t a t i v e from a f i n a l judgment, o r d e r , or 
p r o c e e d i n g f o r the f o l l o w i n g r e a s o n s : ... (3) f r a u d 
(whether h e r e t o f o r e denominated i n t r i n s i c o r 
e x t r i n s i c ) , m i s r e p r e s e n t a t i o n , or o t h e r misconduct 
of an adverse p a r t y The motion s h a l l be made 
w i t h i n a r e a s o n a b l e t i m e , and f o r reasons ( 1 ) , ( 2 ) , 
and (3) not more than f o u r (4) months a f t e r the 
judgment, o r d e r , or p r o c e e d i n g was e n t e r e d or t a k e n . 
... T h i s r u l e does not l i m i t the power of a c o u r t 
t o e n t e r t a i n an independent a c t i o n w i t h i n a 
r e a s o n a b l e time and not t o exceed t h r e e (3) years 
a f t e r the e n t r y of the judgment (or such a d d i t i o n a l 
time as i s g i v e n by § 6-2-3 and § 6-2-8, Code of 
Alabama 1975) t o r e l i e v e a p a r t y from a judgment, 

4To the e x t e n t the former w i f e a s s e r t s t h a t the former 
husband f a i l e d t o r a i s e b e f o r e the t r i a l c o u r t h i s argument 
t h a t the former w i f e ' s c o m p l a i n t was not t i m e l y f i l e d p u r s u a n t 
t o Rule 6 0 ( b ) , we note t h a t the former husband s p e c i f i c a l l y 
a s s e r t e d i n h i s answer t h a t the former w i f e ' s c o m p l a i n t was 
t i m e - b a r r e d by Rule 6 0 ( b ) ; t h u s , the former husband d i d r a i s e 
the i s s u e b e f o r e the t r i a l c o u r t . 
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o r d e r , or p r o c e e d i n g , or t o s e t a s i d e a judgment f o r 
f r a u d upon the c o u r t . " 

The former w i f e f i l e d an independent a c t i o n s e e k i n g r e l i e f 

from the judgment. She a s s e r t s t h a t the former husband 

committed " f r a u d upon the c o u r t " by p e r j u r i n g h i s t e s t i m o n y t o 

l e a d the former w i f e t o b e l i e v e t h a t he had not a c q u i r e d an 

i n t e r e s t i n the s u b j e c t p r o p e r t y d u r i n g t h e i r m a r r i a g e . 

In H a l l v. H a l l , 587 So. 2d 1198 ( A l a . 1991), t h i s c o u r t 

s t a t e d : 

"'Fraud on the c o u r t ' has been d e f i n e d as ' f r a u d 
p e r p e t r a t e d by o f f i c e r s of the c o u r t so t h a t the 
j u d i c i a l machinery cannot p e r f o r m i n the u s u a l 
manner i t s i m p a r t i a l t a s k of a d j u d g i n g cases t h a t 
are p r e s e n t e d f o r a d j u d i c a t i o n . ' 7 J . Moore, Moore's  
F e d e r a l P r a c t i c e § 60.33 (2nd ed. 1990). Such f r a u d 
must be ' e x t r i n s i c , ' t h a t i s , p e r p e t r a t e d t o o b t a i n 
the judgment, r a t h e r than ' i n t r i n s i c . ' Brown v.  
K i n g s b e r r y Mortgage Co., 349 So. 2d 564 ( A l a . 1977) . 
In d i s c u s s i n g ' f r a u d on the c o u r t , ' the E l e v e n t h 
C i r c u i t C ourt of Appeals s t a t e d : 

" ' P e r j u r y i s an i n t r i n s i c f r a u d which 
w i l l not s u p p o r t r e l i e f from judgment 
through an independent a c t i o n . See U n i t e d  
S t a t e s v. Throckmorton, 8 Otto 61, 98 U.S. 
61, 25 L.Ed. 93 (1878); see a l s o Great 
C o a s t a l E x p ress [v. I n t e r n a t i o n a l 
B r o t h e r h o o d of Teamsters, C h a u f f e u r s ,  
Warehousemen & H e l p e r s of A m e r i c a ] , 675 
F.2d [1349] a t 1358 (4th C i r . 1982); Wood  
v. McEwen, 644 F.2d 797 (9th C i r . 1981). 
Under the Throckmorton d o c t r i n e , f o r f r a u d 
t o l a y a f o u n d a t i o n f o r an independent 
a c t i o n , i t must be such t h a t i t was not i n 
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i s s u e i n the former a c t i o n nor c o u l d i t 
have been put i n i s s u e by the r e a s o n a b l e 
d i l i g e n c e of the opposing p a r t y . See Toledo  
S c a l e Co. v. Computing S c a l e Co., 261 U.S. 
399, 425, 43 S.Ct. 458, 465, 67 L.Ed. 719 
(1923). P e r j u r y by a p a r t y does not meet 
t h i s s t a n d a r d because the opposing p a r t y i s 
not p r e v e n t e d from f u l l y p r e s e n t i n g h i s 
case and r a i s i n g the i s s u e of p e r j u r y i n 
the o r i g i n a l a c t i o n . 

" ' " P e r j u r y and f a b r i c a t e d 
e v i d e n c e are e v i l s t h a t can and 
s h o u l d be exposed a t t r i a l , and 
the l e g a l system encourages and 
e x p e c t s l i t i g a n t s t o r o o t them 
out as e a r l y as p o s s i b l e 
Fraud on the c o u r t i s t h e r e f o r e 
l i m i t e d t o the more e g r e g i o u s 
forms of s u b v e r s i o n of the l e g a l 
p r o c e s s , ... those we cannot 
n e c e s s a r i l y e x p e c t t o be exposed 
by the normal a d v e r s a r y p r o c e s s . " 

""Great C o a s t a l E x p r e s s , 675 F.2d a t 1357.' 

"'Travelers Indemnity Co. v. Gore, 761 F.2d 1549, 
1552 (11th C i r . 1985)." 

587 So. 2d a t 1200-01. 

The former w i f e c i t e s U n i t e d S t a t e s v. Throckmorton, 98 

U.S. 61 (1878), f o r the f o l l o w i n g p r o p o s i t i o n : 

"Where the u n s u c c e s s f u l p a r t y has been p r e v e n t e d 
from e x h i b i t i n g f u l l y h i s case, by f r a u d or 
d e c e p t i o n p r a c t i s e d on him by h i s opponent, as by 
k e e p i n g him away from c o u r t , a f a l s e promise of a 
compromise; or where the defendant never had 
knowledge of the s u i t , b e i n g kept i n i g n o r a n c e by 
the a c t s of the p l a i n t i f f ; or where an a t t o r n e y 
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f r a u d u l e n t l y or w i t h o u t a u t h o r i t y assumes t o 
r e p r e s e n t a p a r t y and c o n n i v e s a t h i s d e f e a t ; or 
where the a t t o r n e y r e g u l a r l y employed c o r r u p t l y 
s e l l s out h i s c l i e n t ' s i n t e r e s t t o the o t h e r s i d e , 
t h e s e , and s i m i l a r cases which show t h a t t h e r e has 
never been a r e a l c o n t e s t i n the t r i a l or h e a r i n g of 
the case, are reasons f o r which a new s u i t may be 
s u s t a i n e d t o s e t a s i d e and annul the former judgment 
or decree, and open the case f o r a new and a f a i r 
h e a r i n g . " 

98 U.S. a t 65-66. The former w i f e argues t h a t the former 

husband p r e v e n t e d her from " e x h i b i t i n g f u l l y [her] case" by 

d e c e i v i n g her r e g a r d i n g h i s i n t e r e s t i n the s u b j e c t p r o p e r t y 

and t h e r e b y c a u s i n g the judge i n the d i v o r c e case t o d i v i d e 

t h e i r m a r i t a l e s t a t e w i t h o u t r e f e r e n c e t o the s u b j e c t 

p r o p e r t y . We note, however, t h a t , d i r e c t l y f o l l o w i n g the 

above-quoted language i n Throckmorton, the U n i t e d S t a t e s 

Supreme Court s t a t e d : "On the o t h e r hand, the d o c t r i n e i s 

e q u a l l y w e l l s e t t l e d t h a t the c o u r t w i l l not s e t a s i d e a 

judgment because i t was founded on a f r a u d u l e n t i n s t r u m e n t , or 

p e r j u r e d e v i d e n c e , or f o r any m a t t e r which was a c t u a l l y 

p r e s e n t e d and c o n s i d e r e d i n the judgment a s s a i l e d . " 98 U.S. 

a t 66 (emphasis added). Thus, the d i s c u s s i o n i n Throckmorton 

i s c o n s i s t e n t w i t h t h a t i n H a l l . 

The former w i f e a s s e r t s a l s o t h a t , because the former 

husband was a p r a c t i c i n g a t t o r n e y a t the time he 

11 



2101209 

m i s r e p r e s e n t e d h i s ownership of the s u b j e c t p r o p e r t y , h i s 

p e r j u r y c o n s t i t u t e d a " f r a u d on the c o u r t " i n accordance w i t h 

the d e f i n i t i o n s t a t e d i n H a l l . The U n i t e d S t a t e s Supreme 

Court has r e c o g n i z e d t h a t an a t t o r n e y may f u n c t i o n as an 

" o f f i c e r of the c o u r t " i n some c a p a c i t i e s , w h i l e not i n 

o t h e r s . See Imbler v. Pachtman, 424 U.S. 409, 431 n.33 (1976) 

( n o t i n g p r o s e c u t o r ' s s e p a r a t e f u n c t i o n s as an " a d m i n i s t r a t o r " 

and as an " o f f i c e r of the c o u r t " ) . We agree a l s o w i t h the 

U n i t e d S t a t e s D i s t r i c t C ourt of Maine i n Glenwood Farms, I n c .  

v. O'Connor, 666 F. Supp. 2d 154, 179-80 (D. Me. 2009), i n i t s 

d e c i s i o n d e c l i n i n g t o i n t e r p r e t " ' a t t o r n e y ' t o i n c l u d e anyone 

w i t h a b a r membership, n o t w i t h s t a n d i n g t h e i r r o l e as a 

w i t n e s s , p a r t y , o r r e p r e s e n t a t i v e of a p a r t y , " and i n f e r r i n g 

t h a t , "whereas the i n v o l v e m e n t of an a t t o r n e y i n a 

r e p r e s e n t a t i v e c a p a c i t y i m p a i r s the o r d i n a r i l y adequate 

mechanisms of d i s c o v e r y and c r o s s - e x a m i n a t i o n , the invo l v e m e n t 

of a t t o r n e y s as w i t n e s s e s and p a r t i e s does n o t . " We c o n c l u d e , 

t h e r e f o r e , t h a t the former w i f e ' s argument i s w i t h o u t m e r i t 

and t h a t the former husband's p r o f e s s i o n as an a t t o r n e y does 

not n e c e s s i t a t e t h a t any p e r j u r y committed by him as a p a r t y 

r i s e s t o the l e v e l of f r a u d upon the c o u r t . 
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In Ex p a r t e T h i r d G e n e r a t i o n , I n c . , 820 So. 2d 89, 90 

( A l a . 2001), the Alabama Supreme Court observed t h a t " p e r j u r y 

i s not a f r a u d on the C o u r t , ... but i n t r i n s i c f r a u d , which i s 

a Rule 60(b) (3) [, A l a . R. C i v . P.,] ground." A Rule 60(b) (3) 

motion must be f i l e d w i t h i n f o u r months of the e n t r y of the 

judgment b e i n g a s s a i l e d . I d . The former w i f e cannot r e l y on 

any l o n g e r l i m i t a t i o n s p e r i o d a p p l i c a b l e t o independent 

a c t i o n s based on f r a u d upon the c o u r t . Because the former 

w i f e ' s Rule 60(b)(3) motion was not f i l e d w i t h i n f o u r months 

of the e n t r y of the p a r t i e s ' d i v o r c e judgment, we conclude 

t h a t the motion was not t i m e l y f i l e d . 

"A t r i a l c o u r t l a c k s j u r i s d i c t i o n t o c o n s i d e r an u n t i m e l y 

Rule 6 0 ( b ) [ , A l a . R. C i v . P.,] motion." N o l l v. N o l l , 47 So. 

3d 275, 279 ( A l a . C i v . App. 2010). Thus, the t r i a l c o u r t 

l a c k e d j u r i s d i c t i o n t o e n t e r i t s August 8, 2011, judgment i n 

the p r e s e n t case. "A judgment e n t e r e d w i t h o u t j u r i s d i c t i o n i s 

v o i d . " I d . Because " [ a ] n a p p e a l w i l l not l i e from a v o i d 

judgment," Harvey v. C i t y of Oneonta, 715 So. 2d 779, 781 

( A l a . 1998), we d i s m i s s t h i s a p p e a l , a l b e i t w i t h i n s t r u c t i o n s 

t o the t r i a l c o u r t t o v a c a t e i t s August 8, 2011, judgment. 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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