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MOORE, Judge.
Charles McGee ("the former husband"}) appeals from a
Judgment of the DeKalb Circult Court ("the trial court")

granting a Rule 60(b), Ala. R. Civ. P., motion filed by Karen
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McGee Bevill ("the former wife") and awarding her an interest
in certain real property. We dismiss the appeal.

Facts and Procedural History

According to the former wife, the former husbkband
purchased certain real property located in Fort Payne ("the
subject property") at a land-sale aucticn in 1990, while the
parties were still married, and, she says, he came home from
the auction, informed her that he had purchased the subject
property, and drove her by the subject property. The former
wife testified that the former husband informed her that he
had paid $205,000 for the subject preoperty and that "David
Hammonds would be in on it." The wife stated that the subject
property adjoins property owned by Irby Harris and is located
next to Interstate 59.

The former wife testified that she and the former husband
separated 1n 1994. She admitted as evidence a porticn of the
former husband's deposition, taken on June 28, 1994, pursuant
to the parties' divorce action, in which the former huskand
testified, 1in response to questions by the former wife's
attorney, that he did not have "scme property adjolning an

Irby Harris." He stated in his deposition that he had gone
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into a venture with David Hammonds to purchase property, that
he had never completed the transaction, and that the property
had never been purchased. The former wife testified that her
attorney had been referring to the subject property when
guestioning the former husband during his deposition.
Accerding to the former wife, after the former husband's
deposition was taken, she visited the probate office and
discovered that no deed had been recorded transferring the
subject property to the former husband. The former wife
testified that there was no menticn during the divcerce trial
of the subject property.

On June 14, 19%6, the trial court entered a dJdivorce
Jjudgment divorcing the former wife and the former husband;
among other things, that judgment stated:

"The Court finds that all real property titled

in the name of Charles A. McGee, individually or

Jointly with his Former Wife, Karen E. MocGee, 1is

marital preoperty subject to equilitable division

thereof according to the laws to the State of

Alabama in the discreticon of this Court. The Court

has fashioned the property divisicn provided for

herein in the manner determined by CLhe Court to be

protective of the Former Wife, the minor children
including thelr homestead; to conclude this matter
within a reasonable time; and, to avelid continued

controversies over Lhe preperty acquired during the
marriage c¢f the parties."
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The divorce judgment awarded the former wife an interest in
several specified parcels of real property, but it did not
list the subject property. The divorce judgment awarded the
former husband "all other real property titled in his name
individually or Jjointly with [the former wife]."

Acceording te the former wife, 1in 2006, her father
telephoned her and informed her that a story on the front page
of the Fort Payne Times-Journal, the local newspaper,
indicated that the former husband had presented a deed for the
subject property; that story, submitted as evidence by the
former wife, was published on January 26, 2006. The former
wife also submitted as evidence a copy of the deed, which was
executed on September 10, 1990, and signed by David Hammonds,
conveying a one-half interest in the subject property to the
former husband. The deed was recorded on January 23, 2006.

On February 6, 2006, the former wife filed a complaint in
the trial court requesting, among other things, that the trial
court partially set aside the parties' divorce Jjudgment and
award her an egquitable interest in the subject property or any
proceeds derived from the sale of the subject property,

pursuant to Rule 60(b), Ala. R. Civ. P. On March 24, 2006,
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the former husband filed an answer to the former wife's
complaint, asserting, among other things, that the acticn was
barred by the statute of limitations, that the action was
time-barred by Rule 60 (b), that the former wife had been aware
of his ownership in the subject property at all times, that he
had referred to an unrelated negotiation in his deposition
during the parties' divorce case, and that he had never denied
his interest in the subject property.

The DeKalb circuit-court Jjudges recused themselves from
hearing the present case based on the former husband's having
practiced for vears as an attorney before them.- On Octcober
18, 2006, the Alabama Supreme Court assigned the case to Allen
Millican, the presiding circuit judge of Etowah County.® On
August 18, 2010, the former wife filed a mction requesting the
trial court to set the case for a trial; in that motion, the
former wife indicated that, in an unrelated action, the DeKalb

Circuit Court had declared the former husband "te have an

'The DeKalb circuit-court Jjudges had similarly recused
themselves from hearing the parties' original divorce case.

‘Recause Judge Millican was sitting as a judge for the
DeKalb Circuit Court, any references hereinafter to "the trial
court"™ continue tc be references to the DeKalb Clrcuit Court,
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undivided one-half interest in the real property which 1s the
subiject of this litigation” and that that judgment was final.

The trial court conducted a trial in Gadsden, which is
located in Etowah County, on August 4, 2011; the former
husbhand did not attend. On August &, 2011, the trial court
entered a Jjudgment that stated, in pertinent part:

"1. The Court finds that the [former husband]
fraudulently misrepresented and fraudulently
concealed his ownership interest in the real
property described in the deed attached as Exhibit
A to this Judgment {('the subject property') during
the divorce proceedings between Lhe partlies in the
Circuit Court for DeKalb County, Alabama, Case No,
DR-84-098 ('the divorce case'), in order to avoid an
equitable division of this marital prcoperty in the
divorce. The [former husband's] fraud during the
divorce, together with his failure to record his
1990 deed to the subject property until January
2006, prevented the [former wife] from discovering
[his] fraud until that date, at which time the
[former wife] immediately filed her Complaint.

"2. It appearing that the [former husband's]
fraud prevented the Ccurt in the divorce case from
making an equitakle divisicn o©of the subject
preperty, the Court hereby grants the relief
regquested by [the former wife] in her complaint and
divides said property equally between the [former
wife] and the [former husband]. [The former wife]
is hereby awarded an undivided one-half interest in
the [former husband's] undivided one-half interest
in the subject property, and any provision of the
Jjudgment in the divorce case which could be
construed to have awarded this preoperty to the
[former husband] during the divorce 1s declared of
no effect.
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"3. In aid of this Judgment, the Clerk or
Register of DeKalb County, Alabama, 1s ordered to
execute a Clerk's or Register's Deed conveying an
undivided one-half interest in the [former
husband's] undivided one-half interest in the
subject property to the [former wife]...."
The trial court denied all other relief reguested by the
parties and taxed costs against the former huskand.
On September 19, 2011, the former huskand filed a notice
of appeal to this court. Also on September 1%, 2011, the
former huskand purported to file a "motion to alter, vacate or

amend and moticn for new trial”™ under Rule 60(b).-

Discussion

The former husband raises two issues on appeal. First,
he asserts that the trial court erred in granting the former

wife's motion to amend or modify the parties' divorce judgment

‘The former husband asserts in his brief to this court,

in the section entitled "statement of the case,”™ that
consideration of his Rule 60(b) motion "was stayed by the
filing of this appeal." We disagree. In C.T.J. v. A.5.J.,

816 So. 2d o1, 63 n.l1 (Ala. Civ. App. 2001), this court
stated: "The husband filed a motion pursuant to Rule 60({k),
Ala. R. Civ. P., on the same day as hilis notice of appeal;
however, that filing is a nullity because leave of this court
was not obtained, See Glenn v. Glenn, 740 So. 2d 417 (Ala.
Civ. App. 1939)." Similarly, the former husband failed to
obtain leave of this court to file his Rule 6&0({(b) motion;
thus, that motion is a nullity.
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"due to the fact that the undisputed evidence was that the
action was not timely filed as alleged in the answer filed in
response to the complaint and was not the type of fraud to
accord relief under the facts."' Second, he argues that the
Judgment is void because the trial court held the trial
outside DeKallb County. We pretermit consideration of the
second issue because we find the first issue dispositive.
Rule 60 (b} provides, in pertinent part:

"On motion and upon such terms as are Jjust, the
court may relieve a party o¢or a party's legal
representative from a final “Judgment, order, or
preoceeding for the following reasons: ... (3) fraud
(whether heretofore denominated intrinsic or
extrinsic), misrepresentation, or other misconduct
of an adverse party .... The motion shall be made
within a reasonable time, and for reascns (1}, (2},
and (3) not mcre than four (4 mcecnths after the
Judgment, order, or preoceeding was entered cor taken.

This rule does not 1limit the power of a court
Lo entertain an Iindependent action within a
reasonable time and not to exceed three (3) years
after the entry of the judgment (or such additional
time as 1s given by & 6€-2-3 and § 6-2-8, Code of
Alabama 1875) to relieve a party from a Jjudgment,

'"To the extent the former wife asserts that the former
husband failed to raise before the trial court his argument
that the former wife's complalint was not timely filed pursuant
to Rule 60(b), we note that the former huskand specifically
asserted in his answer that the former wife's complaint was
time-barred by Rule 60({(b); thus, the former husband did raise
the issue before the trial court.

8
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order, or proceeding, or to set aside a judgment for
fraud upon the court.”

The former wife filed an independent action seeking relief
from the Jjudgment. She asserts that the former husband
committed "fraud upon the court" by perjuring his Lestimony Lo
lead the former wife to believe that he had ncot acguired an
interest in the subject property during their marriage.

In Hall v, Hall, 587 So. 2d 1198 (Ala. 19%91), this court

stated:

"'Fraud on the court' has been defined as 'fraud
perpetrated by officers of the court so that the
Judicial machinery cannot perform 1in the usual
manner its impartial task of adjudging cases that
are presented for adjudicaticen.' 7 J. Moore, Moore's
Federal Practice § 60.33 {(Znd ed. 1990). Such fraud
must be 'extrinsic,' that 1s, perpeltrated to obtain

the Jjudgment, rather than 'intrinsic.' Brown v.
Kingsherry Mortgage Co,., 349 So. 2d 564 {(Ala. 1877).
In discussing T'fraud on the court,' the Eleventh

Circuit Ceourt of Appeals stated:

"'Perjury 1s an intrinsic fraud which
will not support relief from Judgment
through an independent actlion. See United
States v. Throckmorton, 8 Otto 61, 88 U.S.
bl, 25 L.Ed. 93 (1878); see alsc Great
Coastal Express [v. International
Brotherheood of Teamsters, Chauffeurs,
Warehousemen & Helpers c¢f Americal, 75
F.2d [1349] at 1358 (4th Cir. 1982); Wcod
v. McEwen, 644 F.24 797 {(9th Cir. 1981).
Under the Throckmorton doctrine, for fraud
to lay a foundation for an 1independent
action, it must be such that it was not in
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issue 1in the former action nor could 1t
have been put in issue by Che reasonable
diligence of the opposing party. Sce Toledo
Scale Co. v. Computing Scale Co., 261 U.S.
399, 425, 43 S.Ct. 458, 465, 67 L.Ed. 71¢
(1923). Perjury by a party does nolL meel
this standard because the opposing party is
not. prevented from fully presenting his
case and raising the issue of perjury in
the original action.

"'"Perjury and fabricated
evidence are evils that can and
should be exposed at trial, and
the legal system encourages and
expects litigants Lo root them
out as early as possible....
Fraud on the court 1s therefore
limited to the more egregiocus
forms of subversion of the legal
process, ... those we cannot
necessarily expect to be exposed
by the normal adversary process."”

"'Great Coastal Express, 675 F.2d at 1357."

"Travelers Indemnity Cc¢. v. Gore, 761 F.2d 1549,
1552 (11th Cir. 1985y ."

587 So. 2d at 1200-01.

U.

S.

The former wife cites United States v. Throckmorton,

6l (1878), for the following proposition:

"Where tChe unsuccessful party has been prevented
from exhibiting fully his case, by fraud or
deception practised on him by his opponent, as by
Xeeping him away from court, a false promise cf a
compromise; or where the defendant never had
knowledge of the suit, being kept 1in ignorance by
the acts of the plaintiff; or where an attorney

10
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fraudulently o¢or without authority assumes to
represent. a party and connives at his defeal; or
where the attorney regularly employed corruptly
sells out his client's interest to the other side,
these, and similar cases which show that there has
never been a real contest in the Ltrial or hearing of
the case, are reasons for which a new sult may be
sustalined to set aside and annul the former judgment
or decree, and open the case for a new and a fair
hearing.™

88 U.5. at 6b-60. The former wife argues that the former
husband prevented her from "exhibiting fully [her] case" by
deceiving her regarding his interest in Lhe subject property
and thereby causing the Jjudge in the divorce case to divide
their marital estate without reference to the subject
preperty. We note, however, that, directly following the

above-quoted language 1in Throckmorten, the United States

Supreme Court stated: "On the o¢ther hand, the doctrine 1is
equally well settled that the court will not set aside a

Judgment Lecause 1t was founded on a fraudulent instrument, or

perjured evidence, or for any matter which was actually
presented and considered in the judgment assailed.” 98 U.S.

at 66 (emphasis added}). Thus, the discussion in Throckmorton

18 consistent with that 1n Hall.
The former wife asserts also that, because the former

husband was a practicing attorney at the tLime he

11
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misrepresented his ownership of the subject property, his
perjury constituted a "fraud on the court” in accordance with
the definiticon stated iIn Hall. The United States Supreme
Court has recognized that an attorney may function as an
"officer of the court" 1in some capacities, while not in

others. See Imbler v. Pachtman, 424 U.S. 408, 431 n.33 (1976)

(noting prosecutor's separate functions as an "administrator"
and as an "officer of the court"). We agree also with the

United States District Court of Maine in Glenwood Farms, Inc.

v. O'Connor, 666 F. Supp. 2d 154, 179-80 (D. Me. 2009), in its

decision declining to interpret "'attorney' to include anycne
with a bar membership, notwithstanding their role as a
witness, party, or representative of a party," and inferring
that, "whereas the involvement of an attorney 1in a
representative capacity impairs the ordinarily adeqguate
mechanisms of discovery and cress—examination, the involvement
of attorneys as witnesses and parties dces not." We conclude,
therefore, that the former wife's argument is without merit
and that the former husband's professicon as an attorney dces
not necessitate that any perjury committed by him as a party

rises to the level of fraud upon the court.

12



2101209

In Ex parte Third Generation, Inc., 820 So. 2d 89, 90

(Bla. 2001), the Alabama Supreme Court observed that "perjury
is not a fraud on the Court, ... but intrinsic fraud, which is
a Rule 60(k) (3)[, Ala. R. Civ. P.,] ground.” A Rule 60(b) (3)
motion must be filed within four months of the entry of the
Jjudgment being assailed. Id. The former wife cannot rely on
any longer limitations period applicable to independent
actions based on fraud upon the court. Because the former
wife's Rule 60(b) (3) motion was not filed within four months
of the entry of the parties' divorce Jjudgment, we conclude
that the motion was not timely filed.

"A trial court lacks jurisdiction to consider an untimely

Rule 60 (b) [, Ala. R. Civ. P.,] motion." DNoll v. Noll, 47 So.

2d 275, 27% {Ala. Civ. App. 2010}. Thus, the trial court
lacked jurisdiction to enter its August 8, 2011, judgment in
the present case. "A judgment entered without jJurisdiction is
void." 1d. Because "[a]ln appeal will not lie from a void

Judgment,™ Harvey wv. City of Oneonta, 715 So. 2d 77%, 781

(Ala. 1998), we dismiss this appeal, albeit with instructicns
to the trial court te vacate its August 8, 2011, judgment.
APPEAL DISMISSED WITH INSTRUCTIONS.
Thompson, P.J., and Pittman, Bryan, and Thomas, JJ.,

concuar.,
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