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THOMAS, Judge. 

G. S c o t t F r a z i e r ("the husband") appeals from a judgment 

of the T u s c a l o o s a C i r c u i t C ourt l e g a l l y s e p a r a t i n g him from 

P a t r i c i a Ann C u r r y ("the w i f e " ) , awarding the w i f e c h i l d 

s u p p o r t , awarding the w i f e a p o r t i o n of the husband's 
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r e t i r e m e n t account, and awarding the w i f e $10,000 i n a t t o r n e y 

f e e s , among o t h e r t h i n g s . We a f f i r m i n p a r t , r e v e r s e i n p a r t , 

and remand w i t h i n s t r u c t i o n s . 

F a c t s and P r o c e d u r a l H i s t o r y 

The p a r t i e s were m a r r i e d on December 27, 1991. There was 

one c h i l d born of the p a r t i e s ' m a r r i a g e . The p a r t i e s 

s e p a r a t e d i n June 2008. On September 26, 2008, the w i f e f i l e d 

a c o m p l a i n t s e e k i n g a d i v o r c e , and, on October 3, 2008, the 

w i f e amended her c o m p l a i n t f o r a d i v o r c e . On November 14, 

2008, the husband f i l e d a motion f o r r e c u s a l , a l l e g i n g t h a t 

the T u s c a l o o s a County d o m e s t i c - r e l a t i o n s judges were f a m i l i a r 

w i t h the p a r t i e s ; t h a t same day the husband f i l e d a motion 

r e q u e s t i n g a pendente l i t e h e a r i n g . The t r i a l judge r e c u s e d 

h i m s e l f , and s u b s e q u e n t l y another judge was a p p o i n t e d t o hear 

the case. The t r i a l c o u r t conducted a pendente l i t e h e a r i n g 

and, on F e b r u a r y 27, 2009, e n t e r e d a pendente l i t e o r d e r 

awarding the w i f e the r i g h t t o r e s i d e i n the m a r i t a l r e s i d e n c e 

d u r i n g the pendency of the a c t i o n and f o r b i d d i n g the p a r t i e s 

t o use m a r i t a l a s s e t s t o purchase r e a l p r o p e r t y d u r i n g the 

pendency of the a c t i o n . 
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On J u l y 27, 2010, the t r i a l c o u r t conducted a t r i a l a t 

which i t h e a r d ore tenus e v i d e n c e . The e v i d e n c e i n d i c a t e d the 

f o l l o w i n g . The p a r t i e s b o t h t e s t i f i e d t h a t the j o i n t - c u s t o d y 

arrangement they had agreed t o was w o r k i n g and t h a t t h a t 

c u s t o d y arrangement was i n the b e s t i n t e r e s t of the p a r t i e s ' 

c h i l d . The w i f e t e s t i f i e d t h a t the husband had engaged i n 

s e v e r a l a d u l t e r o u s r e l a t i o n s h i p s throughout the p a r t i e s ' 

m a r r i a g e , which, she s a i d , had r e s u l t e d i n her h a v i n g anger 

i s s u e s . The husband a l s o t e s t i f i e d t h a t he had engaged i n 

a d u l t e r o u s r e l a t i o n s h i p s throughout the p a r t i e s ' m a r r i a g e . 

The w i f e t e s t i f i e d t h a t she had g r a d u a t e d from the U n i v e r s i t y 

of Alabama w i t h a b u s i n e s s degree, t h a t she had worked as an 

o f f i c e manager and as a l e g a l s e c r e t a r y throughout most of the 

p a r t i e s ' m a r r i a g e , and t h a t she was c u r r e n t l y w o r k i n g as an 

o f f i c e manager and making a p p r o x i m a t e l y $2,000 per month i n 

g r o s s income. The husband t e s t i f i e d t h a t he had been an 

a t t o r n e y throughout the p a r t i e s ' m a r r i a g e and t h a t h i s y e a r l y 

income had f l u c t u a t e d over the y e a r s . S p e c i f i c a l l y , he 

t e s t i f i e d t h a t h i s 2005 g r o s s r e p o r t e d income was $331,896, 

t h a t h i s 2005 g r o s s r e p o r t e d income was $294,762, t h a t h i s 
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2006 g r o s s r e p o r t e d income was $70,602, 1 t h a t h i s 2007 g r o s s 

r e p o r t e d income was $42,541, t h a t h i s 2008 g r o s s r e p o r t e d 

income was $109,665, and t h a t h i s 2009 g r o s s r e p o r t e d income 

was $255,828. The husband a l s o f i l e d , w i t h the t r i a l c o u r t , 

a CS-41 form t h a t l i s t e d h i s monthly income as $9,350. He 

f u r t h e r t e s t i f i e d t h a t he had a l r e a d y earned a p p r o x i m a t e l y 

$160,000 as 2010 employment income a t the time of t r i a l . 

The p a r t i e s t e s t i f i e d t h a t they had numerous a s s e t s , 

i n c l u d i n g s e v e r a l p a r c e l s of r e a l p r o p e r t y . S p e c i f i c a l l y , the 

p a r t i e s owned a home i n the Dunbrook neighborhood ("the 

m a r i t a l r e s i d e n c e " ) , a l a k e house on Lake T u s c a l o o s a ("the 

l a k e house"), p r o p e r t y l o c a t e d a t Gee's Bend ("the Gee's Bend 

p r o p e r t y " ) , the husband's law o f f i c e ("the law o f f i c e " ) , a 

15th S t r e e t apartment ("the apa r t m e n t " ) , p r o p e r t y i n Samantha 

("the Samantha p r o p e r t y " ) , p r o p e r t y i n A l b e r t a ("the A l b e r t a 

p r o p e r t y " ) , and p r o p e r t y i n T u s c a l o o s a ("the Thigpen 

p r o p e r t y " ) , which had a mortgage r e c e i v a b l e i n the amount of 

1The husband t e s t i f i e d t h a t h i s 2006 income was l e s s than 
the p r e v i o u s y e a r s ' incomes because he l o s t a c o n t r a c t w i t h 
the Department of Human Resources ("DHR"). He f u r t h e r 
t e s t i f i e d t h a t he had i n i t i a t e d l i t i g a t i o n r e g a r d i n g the l o s s 
of the DHR c o n t r a c t t h a t was s t i l l p ending a t the time of the 
t r i a l . 
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$942 per month. The w i f e had i n h e r i t e d the l a k e house, the 

Samantha p r o p e r t y , and the apartment from her mother, and she 

owned p a r t i a l i n t e r e s t s i n each of those p i e c e s of r e a l 

p r o p e r t y w i t h her s i s t e r and o t h e r r e l a t i v e s . The p a r t i e s had 

a l s o p u r c h a s e d the Gee's Bend p r o p e r t y d u r i n g the marria g e 

t o g e t h e r w i t h the husband's p a r e n t s , and the deed t o t h a t 

p r o p e r t y l i s t e d a l l f o u r p a r t i e s as j o i n t t e n a n t s w i t h the 

r i g h t of s u r v i v o r s h i p . 2 I t was a l s o u n d i s p u t e d t h a t the w i f e 

had used a p o r t i o n of her i n h e r i t a n c e t o pay o f f the e x i s t i n g 

mortgages on the law o f f i c e and the m a r i t a l r e s i d e n c e i n 2006. 

None of the above-mentioned p a r c e l s of r e a l p r o p e r t y had any 

a s s o c i a t e d debt, w i t h the e x c e p t i o n of the Gee's Bend 

p r o p e r t y , which had an e x i s t i n g mortgage, and the m a r i t a l 

r e s i d e n c e , which was encumbered by a home-equity l i n e of 

c r e d i t ("HELOC") w i t h an o u t s t a n d i n g b a l a n c e of $60,000 a t the 

time of t r i a l . B o t h p a r t i e s t e s t i f i e d t h a t they had drawn 

money from the HELOC w h i l e the a c t i o n was pending, and i t i s 

u n d i s p u t e d t h a t the husband had been r e s p o n s i b l e f o r making 

2The husband's mother had d i e d a t the time of t r i a l ; t h u s , 
the husband, the w i f e , and the husband's f a t h e r were the o n l y 
p a r t i e s w i t h an i n t e r e s t i n the Gee's Bend p r o p e r t y . 
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the monthly payment on the HELOC d u r i n g the pendency of the 

a c t i o n . 

I n a d d i t i o n , the p a r t i e s t e s t i f i e d t h a t they had two 

a u t o m o b i l e s , a bo a t , and a p e r s o n a l w a t e r c r a f t . Each p a r t y 

had a r e t i r e m e n t a c c o u n t . The w i f e ' s r e t i r e m e n t account 

c o n t a i n e d a p p r o x i m a t e l y $217,000, w h i l e the husband's 

r e t i r e m e n t account c o n t a i n e d a p p r o x i m a t e l y $410,000. The w i f e 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t on March 31, 1992, 

a p p r o x i m a t e l y t h r e e months a f t e r the p a r t i e s ' m a r r i a g e , the 

husband's r e t i r e m e n t account had had a v a l u e of $11,843.94 and 

t h a t on March 31, 2010, a p p r o x i m a t e l y 22 months a f t e r the w i f e 

had f i l e d the c o m p l a i n t f o r a d i v o r c e and 4 months b e f o r e the 

t r i a l d a t e , the husband's r e t i r e m e n t account had had a v a l u e 

of $409,091.78. The w i f e f u r t h e r i n d i c a t e d t h a t she had 

worked f o r the husband and h i s law f i r m w i t h o u t r e c e i v i n g a 

s a l a r y or r e t i r e m e n t b e n e f i t s f o r a p p r o x i m a t e l y 11 y e a r s . 

F i n a l l y , the w i f e t e s t i f i e d t h a t she had p a i d her 

a t t o r n e y $11,068.25 b e f o r e the t r i a l . Her a t t o r n e y t e s t i f i e d 

t h a t the w i f e owed him $3,204.30 i n u n p a i d f e e s , an a d d i t i o n a l 

$1,900 i n u n b i l l e d f e e s , and r o u g h l y $2,800 f o r f e e s i n c u r r e d 

f o r the J u l y 2010 t r i a l . The w i f e t e s t i f i e d t h a t she had p a i d 
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a $5,000 r e t a i n e r w i t h money she had drawn on the p a r t i e s ' 

HELOC. She f u r t h e r t e s t i f i e d t h a t she was unsure of what 

funds she had used t o pay the a d d i t i o n a l a t t o r n e y f e e s she had 

p a i d ; however, she i n d i c a t e d t h a t i t was p o s s i b l e t h a t she had 

used the p a r t i e s ' j o i n t bank account, which the husband's 

s a l a r y funded, her p e r s o n a l c h e c k i n g account, or another draw 

from the HELOC. 

On A p r i l 15, 2011, the t r i a l c o u r t e n t e r e d a judgment 

l e g a l l y s e p a r a t i n g the p a r t i e s ; 3 awarding the p a r t i e s j o i n t 

l e g a l and p h y s i c a l c u s t o d y of the c h i l d w i t h c u s t o d y 

a l t e r n a t i n g on a weekly b a s i s ; o r d e r i n g the husband t o pay 

$600 i n monthly c h i l d s u p p o r t ; o r d e r i n g the husband t o pay 70% 

of the f o l l o w i n g expenses r e l a t e d t o the c h i l d : " [ a ] f t e r 

s c h o o l c a r e ; summer camp/day camp; s c h o o l f e e s and b o o k s ; 

l u n c h money; s c h o o l and church t r i p s and programs; 

e x t r a c u r r i c u l a r / s p o r t i n g a c t i v i t y f e e s and equipment; 

t u t o r i n g ; camps; e x t r a c u r r i c u l a r l e s s o n s " ; awarding the w i f e 

the m a r i t a l r e s i d e n c e , the Thigpen p r o p e r t y , the l a k e house, 

3 A t the c l o s e of the J u l y 27, 2010, t r i a l , the p a r t i e s 
agreed to amend the d i v o r c e c o m p l a i n t t o a c o m p l a i n t s e e k i n g 
a l e g a l s e p a r a t i o n p u r s u a n t t o A l a . Code 1975, § 30-2-40, i n 
o r d e r t o a l l o w the w i f e t o remain on the husband's h e a l t h 
i n s u r a n c e . 
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and the Samantha p r o p e r t y ; awarding the husband the law 

o f f i c e , the A l b e r t a p r o p e r t y , and the Gee's Bend p r o p e r t y ; 

awarding the husband an a u t o m o b i l e and the b o a t ; awarding the 

w i f e an a u t o m o b i l e and the p e r s o n a l w a t e r c r a f t ; o r d e r i n g the 

husband t o pay $10,000 "toward" the w i f e ' s a t t o r n e y f e e s ; 

o r d e r i n g the w i f e t o pay $20,000 of the HELOC d e b t ; awarding 

the w i f e $2,000 i n monthly p e r i o d i c a l i m o n y ; d i v i d i n g the 

p a r t i e s f i n a n c i a l a c c o u n t s ; and awarding the w i f e a l l the 

i n t e r e s t i n her r e t i r e m e n t account and $85,000 from the 

husband's r e t i r e m e n t account, among o t h e r p r o v i s i o n s not 

p e r t i n e n t t o the p r o p e r t y d i v i s i o n or t h i s a p p e a l . On May 16, 

2011, the husband f i l e d a motion t o a l t e r , amend, or v a c a t e 

the t r i a l c o u r t ' s judgment and a motion t o s t a y enforcement of 

the judgment. The t r i a l c o u r t r e n d e r e d a judgment on J u l y 26, 

2011, g r a n t i n g the husband's postjudgment motion i n p a r t and 

denying h i s postjudgment motion i n p a r t and a l t e r i n g the 

husband's monthly c h i l d - s u p p o r t o b l i g a t i o n t o $500 per month, 

a l t e r i n g the amount of p e r i o d i c alimony the husband was t o pay 

to the w i f e t o the amount of $1,250, and r e q u i r i n g the w i f e t o 

pay f o r the e n t i r e debt a s s o c i a t e d w i t h the HELOC; a l l the 

o t h e r p r o v i s i o n s of the o r i g i n a l judgment remained i n e f f e c t . 
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On September 23, 2011, the husband t i m e l y a p p e a l e d t o t h i s 

c o u r t . 4 

I s s u e s 

The husband r a i s e s t h r e e i s s u e s f o r t h i s c o u r t ' s r e v i e w 

on a p p e a l : ( 1 ) whether the t r i a l c o u r t e r r e d i n r e q u i r i n g the 

husband t o cover 70% of the c h i l d ' s expenses i n a d d i t i o n t o 

h i s $500 monthly c h i l d - s u p p o r t o b l i g a t i o n ; (2) whether t h e r e 

was i n s u f f i c i e n t e v i d e n c e t o s u p p o r t the t r i a l c o u r t ' s award 

of $85,000 of the husband's r e t i r e m e n t account t o the w i f e ; 

4 T h i s c o u r t r e q u e s t e d t h a t the p a r t i e s f i l e l e t t e r b r i e f s 
r e g a r d i n g the t i m e l i n e s s of the husband's a p p e a l . 
S p e c i f i c a l l y , t h i s c o u r t q u e s t i o n e d whether the husband had 
t i m e l y a p p e a l e d due t o the n o t a t i o n i n the S t a t e J u d i c i a l 
I n f o r m a t i o n System ("SJIS") r e g a r d i n g the t r i a l c o u r t ' s J u l y 
26, 2011, o r d e r amending the judgment and g r a n t i n g the 
husband's postjudgment motion i n p a r t . S u b s e q u e n t l y , the 
husband f i l e d a R u l e 7 7 ( d ) , A l a . R. C i v . P., motion. A f t e r 
c o n s i d e r i n g the p a r t i e s ' l e t t e r b r i e f s , t h i s c o u r t r e i n v e s t e d 
the t r i a l c o u r t w i t h j u r i s d i c t i o n t o c o n s i d e r the husband's 
Rule 77(d) motion p u r s u a n t t o E t h e r t o n v. C i t y of Homewood, 
700 So. 2d 1374, 1378 ( A l a . 1997) . 

On F e b r u a r y 22, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 
g r a n t i n g the husband's Rule 77(d) motion and c o n t a i n i n g a 
f i n d i n g t h a t the t r i a l c o u r t ' s J u l y 26, 2011, o r d e r was not 
e n t e r e d i n t o the SJIS u n t i l September 8, 2011. P u r s u a n t t o 
Rule 5 8 ( c ) , A l a . R. C i v . P., an o r d e r or judgment i s " e n t e r e d " 
"as of the a c t u a l date of the i n p u t of the o r d e r or judgment 
i n t o the S t a t e J u d i c i a l I n f o r m a t i o n System." Thus, the 
husband's a p p e a l was t i m e l y f i l e d . 
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and (3) whether the t r i a l c o u r t e r r e d i n awarding the w i f e 

$10,000 i n a t t o r n e y f e e s . 

S t a n d a r d of Review 

" T h i s c o u r t ' s s t a n d a r d of r e v i e w i n g a d i v i s i o n 
of p r o p e r t y p u r s u a n t t o a judgment of d i v o r c e 
f o l l o w i n g ore tenus p r o c e e d i n g s i s w e l l s e t t l e d : 

"'"'[W]hen a t r i a l c o u r t hears ore 
tenus t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d 
f a c t s are presumed c o r r e c t and i t s judgment 
based on those f i n d i n g s w i l l not be 
r e v e r s e d u n l e s s the judgment i s p a l p a b l y 
erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 97 7 
So. 2d 440, 443 ( A l a . 2007) ( q u o t i n g 
F a d a l l a v. F a d a l l a , 929 So. 2d 429, 433 
( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v.  
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). 
'"The presumption of c o r r e c t n e s s , however, 
i s r e b u t t a b l e and may be overcome where 
t h e r e i s i n s u f f i c i e n t e v i d e n c e p r e s e n t e d t o 
the t r i a l c o u r t t o s u s t a i n i t s judgment."' 
Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 
So. 2d 77, 79 ( A l a . 1985)). ' A d d i t i o n a l l y , 
the ore tenus r u l e does not e x t e n d t o c l o a k 
w i t h a presumption of c o r r e c t n e s s a t r i a l 
judge's c o n c l u s i o n s of law or the i n c o r r e c t 
a p p l i c a t i o n of law t o the f a c t s . ' Waltman  
v. R o w e l l , 913 So. 2d a t 1086." 

" R e t a i l Developers of Alabama, LLC v. E a s t Gadsden  
G o l f C l u b , I n c . , 985 So. 2d 924, 929 ( A l a . 2007)." 

B l a s d e l v. B l a s d e l , 65 So. 3d 428, 431 ( A l a . C i v . App. 2010). 

A n a l y s i s 
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On a p p e a l , the husband f i r s t argues t h a t the t r i a l c o u r t 

e r r e d i n r e q u i r i n g the husband t o pay 70% of the c h i l d ' s 

expenses r e l a t e d t o the " [ a ] f t e r s c h o o l c a r e ; summer camp/day 

camp; s c h o o l f e e s and books; l u n c h money; s c h o o l and church 

t r i p s and programs; e x t r a c u r r i c u l a r / s p o r t i n g a c t i v i t y f e e s and 

equipment; t u t o r i n g ; camps; e x t r a c u r r i c u l a r l e s s o n s , " a l l of 

which are expenses i n a d d i t i o n t o h i s monthly c h i l d - s u p p o r t 

o b l i g a t i o n . S p e c i f i c a l l y , he contends t h a t the t r i a l c o u r t 

e r r e d t o r e v e r s a l i n i t s award as t o the c h i l d ' s a d d i t i o n a l 

expenses because, he argues, t h e r e was no e v i d e n c e i n d i c a t i n g 

t h a t the "expenses were r e a s o n a b l y r e l a t e d t o the needs of the 

minor c h i l d or [whether the expenses] were e x t r a v a g a n t and 

p l a c e d an undue f i n a n c i a l burden on" him. We d i s a g r e e . 

In t h i s case, i t was u n d i s p u t e d t h a t the p a r t i e s ' 

a d j u s t e d g r o s s income exceeded the uppermost l e v e l s of the 

c h i l d - s u p p o r t s c h e d u l e i n the appendix t o Rule 32, A l a . R. 

Jud. Admin., as i t e x i s t e d i n September 2008 when the w i f e 

f i l e d her c o m p l a i n t f o r a d i v o r c e , and, t h u s , "the amount of 

c h i l d s u p p o r t s h o u l d be l e f t t o the d i s c r e t i o n of the t r i a l 

c o u r t . " Dyas v. Dyas, 683 So. 2d 971, 973 ( A l a . C i v . App. 
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1995) ( c i t i n g Rule 3 2 ( C ) ( 1 ) , A l a . R. J u d . Admin.). 5 I t i s 

w e l l s e t t l e d t h a t 

"[w]hen the combined a d j u s t e d g r o s s income 
exceeds the uppermost l i m i t of the c h i l d s u p p o r t 
s c h e d u l e , the amount of c h i l d s u p p o r t awarded must 
r a t i o n a l l y r e l a t e t o the r e a s o n a b l e and n e c e s s a r y 
needs of the c h i l d , t a k i n g i n t o account the 
l i f e s t y l e t o which the c h i l d was accustomed and the 
s t a n d a r d of l i v i n g the c h i l d e n j o y e d b e f o r e the 
d i v o r c e , and must r e a s o n a b l y r e l a t e t o the o b l i g o r ' s 
a b i l i t y t o pay f o r those needs. ... To a v o i d a 
f i n d i n g of an abuse of d i s c r e t i o n on a p p e a l , a t r i a l 
c o u r t ' s judgment of c h i l d s u p p o r t must s a t i s f y b o t h 
prongs." 

Dyas, 683 So. 2d a t 973-74 ( f o o t n o t e o m i t t e d ) . 

R e l y i n g on Dyas, s u p r a , the husband contends t h a t the 

t r i a l c o u r t e r r e d i n o b l i g a t i n g him t o pay f o r 70% of the 

c h i l d ' s a d d i t i o n a l expenses because, he says, the e v i d e n c e was 

i n s u f f i c i e n t t o show t h a t those a d d i t i o n a l expenses were 

r e l a t e d t o the needs of the c h i l d and t h a t he had the a b i l i t y 

t o pay those expenses. I n i t i a l l y , we note t h a t the husband's 

a b i l i t y t o pay h i s monthly c h i l d - s u p p o r t o b l i g a t i o n i n the 

amount of $500 was not i n d i s p u t e ; the e v i d e n c e i n d i c a t e d t h a t 

the husband had a monthly income of a p p r o x i m a t e l y $9,350, 

5 R u l e 32, A l a . R. Jud. Admin., was amended on November 18, 
2008, and the amendments t o the r u l e became e f f e c t i v e on 
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w h i l e the w i f e had a monthly income of a p p r o x i m a t e l y $2,000. 

We f u r t h e r note t h a t the p a r t i e s d i d not p r e s e n t much ev i d e n c e 

r e g a r d i n g the c h i l d or h i s needs. However, a l t h o u g h t h e r e 

was not an abundance of ev i d e n c e r e g a r d i n g the c h i l d or the 

c h i l d ' s needs, we cannot conclude t h a t the t r i a l c o u r t e r r e d 

t o r e v e r s a l by r e q u i r i n g the husband t o pay 70% of the 

expenses r e l a t e d t o the c h i l d ' s " [ a ] f t e r s c h o o l c a r e ; summer 

camp/day camp; s c h o o l f e e s and books; l u n c h money; s c h o o l and 

church t r i p s and programs; e x t r a c u r r i c u l a r / s p o r t i n g a c t i v i t y 

f e e s and equipment; t u t o r i n g ; camps; e x t r a c u r r i c u l a r l e s s o n s . " 

The i n h e r e n t n a t u r e of the l i s t e d expenses i s u n d i s p u t e d l y 

r e l a t e d t o the " r e a s o n a b l e and n e c e s s a r y needs of the c h i l d . " 

I d . a t 973. A d d i t i o n a l l y , u n l i k e a f i x e d monthly award f o r 

f u t u r e p o t e n t i a l expenses of the c h i l d l i k e the award a t i s s u e 

i n Dyas, sup r a , the award i n t h i s case r e q u i r e s b o t h p a r t i e s 

t o c o n t r i b u t e t o those c o n t i n g e n t expenses and the amount of 

the award i s not f i x e d but i n e v i t a b l y w i l l f l u c t u a t e depending 

o n l y on the needs of the c h i l d . 

Moreover, due t o the c o n t i n g e n t n a t u r e of the c h i l d -

s u p p o r t award a t i s s u e i n t h i s case, the c h i l d - s u p p o r t 

p r o v i s i o n i s analogous t o a requirement t h a t the p a r t i e s t o a 
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d i v o r c e s p l i t noncovered m e d i c a l expenses of a c h i l d based on 

the p a r t i e s ' r e s p e c t i v e incomes, which t h i s c o u r t has 

c o n s i s t e n t l y u p h e l d . See West v. Rambo, 786 So. 2d 1138, 1143 

( A l a . C i v . App. 2000) ( f i n d i n g "no e r r o r i n the t r i a l c o u r t ' s 

o r d e r i n g the f a t h e r t o pay the noncovered m e d i c a l and d e n t a l 

expenses a t the same per c e n t a g e as h i s c h i l d - s u p p o r t 

o b l i g a t i o n " ) ; see a l s o D a n i e l v. D a n i e l , 841 So. 2d 1246, 

1248-49 ( A l a . C i v . App. 2002). In t h i s case, a l t h o u g h the 

p a r t i e s ' income exceeded the uppermost l i m i t s of the c h i l d -

s u p p o r t g u i d e l i n e s , the t e s t i m o n y and documentary e v i d e n c e 

i n d i c a t e d t h a t the husband's income accounted f o r 

a p p r o x i m a t e l y 82% of the p a r t i e s ' j o i n t income, w h i l e the 

w i f e ' s income accounted f o r a p p r o x i m a t e l y 18% of the p a r t i e s ' 

j o i n t monthly income. Thus, we f i n d no e r r o r i n the t r i a l 

c o u r t ' s judgment o r d e r i n g the husband t o pay 70% of the 

c h i l d ' s a d d i t i o n a l expenses. T h e r e f o r e , we a f f i r m the t r i a l 

c o u r t ' s judgment i n s o f a r as i t d e termined the husband's c h i l d -

s u p p o r t o b l i g a t i o n . 

Next, the husband argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the w i f e $85,000 from the husband's r e t i r e m e n t 

account. He contends t h a t the w i f e f a i l e d t o p r e s e n t 
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s u f f i c i e n t e v i d e n c e t o s u p p o r t an award of r e t i r e m e n t b e n e f i t s 

under A l a . Code 1975, § 30-2-51(b). S p e c i f i c a l l y , he argues 

t h a t the w i f e f a i l e d t o p r e s e n t any e v i d e n c e i n d i c a t i n g the 

p o r t i o n of the husband's r e t i r e m e n t account a c c r u e d d u r i n g the 

p a r t i e s ' m a r r i a g e and, t h u s , t h a t the t r i a l c o u r t ' s judgment 

awarding the w i f e a p o r t i o n of the husband's r e t i r e m e n t 

b e n e f i t s i s i n e r r o r because the t r i a l c o u r t d i d not account 

f o r what p o r t i o n of b e n e f i t s were a c q u i r e d b e f o r e the p a r t i e s ' 

m a r r i a g e and the a p p l i c a b l e i n t e r e s t or a p p r e c i a t i o n 

a t t r i b u t a b l e t o the p r e m a r i t a l r e t i r e m e n t b e n e f i t s . We agree. 

S e c t i o n 30-2-51(b), which governs the award of r e t i r e m e n t 

b e n e f i t s , s t a t e s : 

"(b) The judge, a t h i s or her d i s c r e t i o n , may 
i n c l u d e i n the e s t a t e of e i t h e r spouse the p r e s e n t 
v a l u e of any f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , 
t h a t a spouse may have a v e s t e d i n t e r e s t i n or may 
be r e c e i v i n g on the date the a c t i o n f o r d i v o r c e i s 
f i l e d , p r o v i d e d t h a t the f o l l o w i n g c o n d i t i o n s are 
met: 

"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 years d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated. 

"(2) The c o u r t s h a l l not i n c l u d e i n 
the e s t a t e the v a l u e of any r e t i r e m e n t 
b e n e f i t s a c q u i r e d p r i o r t o the m a r r i a g e 
i n c l u d i n g any i n t e r e s t or a p p r e c i a t i o n of 
the b e n e f i t s . 
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"(3) The t o t a l amount of the 
r e t i r e m e n t b e n e f i t s p a y a b l e t o the 
non-covered spouse s h a l l not exceed 50 
p e r c e n t of the r e t i r e m e n t b e n e f i t s t h a t may 
be c o n s i d e r e d by the c o u r t . " 

The husband c i t e s DuBois v. DuBois, 714 So. 2d 308 ( A l a . 

C i v . App. 1998), i n s u p p o r t of h i s argument on a p p e a l . In 

DuBois, t h i s c o u r t h e l d t h a t the t r i a l c o u r t had e r r e d i n 

awarding the w i f e 50% of the husband's r e t i r e m e n t account 

because the t r i a l c o u r t had f a i l e d t o deduct " b e n e f i t s 

a c q u i r e d p r i o r t o the m a r r i a g e " as r e q u i r e d p u r s u a n t t o § 30-

2-51(b). I d . a t 310. S p e c i f i c a l l y , t h i s c o u r t s t a t e d t h a t § 

30-2-51(b)(2) " p r o h i b i t s the t r i a l c o u r t from i n c l u d i n g i n the 

e s t a t e the v a l u e of b e n e f i t s t h a t had been a c q u i r e d b e f o r e the 

m a r r i a g e . " I d . 

In the p r e s e n t case, the r e c o r d i n d i c a t e s t h a t the 

e v i d e n c e r e g a r d i n g the v a l u e of the husband's r e t i r e m e n t 

account was m i n i m a l , and the w i f e f a i l e d t o p r e s e n t any e x p e r t 

t e s t i m o n y r e g a r d i n g the i s s u e of the husband's r e t i r e m e n t 

account. The w i f e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t on March 

31, 1992, a p p r o x i m a t e l y t h r e e months a f t e r the p a r t i e s ' 

m a r r i a g e , the husband's r e t i r e m e n t account had had a v a l u e of 

$11,843.94 and t h a t on March 31, 2010, a p p r o x i m a t e l y 22 months 
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a f t e r the w i f e had f i l e d the c o m p l a i n t f o r a d i v o r c e and 4 

months b e f o r e the t r i a l d a t e , the husband's r e t i r e m e n t account 

had had a v a l u e of $409,091.78. T h i s c o n s t i t u t e d the t o t a l i t y 

of the ev i d e n c e r e g a r d i n g the v a l u e of the husband's 

r e t i r e m e n t account. Thus, l i k e i n DuBois, the w i f e i n the 

p r e s e n t a c t i o n f a i l e d t o p r e s e n t t e s t i m o n y i n d i c a t i n g what 

amount of the husband's r e t i r e m e n t b e n e f i t s had been a c q u i r e d 

b e f o r e the p a r t i e s ' m a r r i a g e and what amount of i n t e r e s t was 

a t t r i b u t a b l e t o b e n e f i t s a c q u i r e d b e f o r e the m a r r i a g e . 

A c c o r d i n g l y , we conclude t h a t the w i f e f a i l e d t o p r e s e n t 

s u f f i c i e n t e v i d e n c e of the p o r t i o n of the husband's r e t i r e m e n t 

account t h a t was d i v i s i b l e p u r s u a n t t o § 30-2-51(b), and, 

t h u s , the w i f e ' s award of $85,000 of the husband's r e t i r e m e n t 

b e n e f i t s i s due t o be r e v e r s e d . See P i a t t v. P i a t t , 736 So. 2d 

632, 632-33 ( A l a . C i v . App. 1999); Dunn v. Dunn, 891 So. 2d 

891, 895 ( A l a . C i v . App. 2004); M c A l p i n e v. M c A l p i n e , 865 So. 

2d 438, 441 ( A l a . C i v . App. 2002)); and A p p l e g a t e v.  

A p p l e g a t e , 863 So. 2d 1123 ( A l a . C i v . App. 2003) . T h e r e f o r e , 

we r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r as i t awarded 

the w i f e a p o r t i o n of the husband's r e t i r e m e n t account, and we 

remand the cause t o the t r i a l c o u r t t o e n t e r a judgment not 
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awarding the w i f e any p o r t i o n of the husband's r e t i r e m e n t 

account. A c c o r d i n g l y , because the t r i a l c o u r t c o n s i d e r e d the 

husband's r e t i r e m e n t account t o have been d i v i s i b l e p r o p e r t y 

and because t h a t award was a s u b s t a n t i a l p a r t of the p r o p e r t y 

d i v i s i o n , we a l s o r e v e r s e the t r i a l c o u r t ' s d i v i s i o n of 

m a r i t a l p r o p e r t y and remand the cause t o the t r i a l c o u r t t o 

r e c o n s i d e r i t s d i v i s i o n of the m a r i t a l a s s e t s i n l i g h t of the 

f a c t t h a t the husband's r e t i r e m e n t account i s not m a r i t a l 

p r o p e r t y and, t h u s , s h o u l d not be c o n s i d e r e d i n the p r o p e r t y 

d i v i s i o n . F u rthermore, because the award of p e r i o d i c alimony 

i s c o n s i d e r e d i n c o n j u n c t i o n w i t h the d i v i s i o n of the m a r i t a l 

a s s e t s , Henderson v. Henderson, 800 So. 2d 595, 597 ( A l a . C i v . 

App. 2000), we must a l s o r e v e r s e the t r i a l c o u r t ' s award of 

p e r i o d i c a l i m o n y t o the w i f e i n o r d e r f o r the t r i a l c o u r t t o 

r e c o n s i d e r i t s award of alimony and m a r i t a l p r o p e r t y 

t o g e t h e r . 6 

6 I n h i s a p p e l l a t e b r i e f , the husband makes v a r i o u s o t h e r 
arguments r e g a r d i n g the ways i n which the t r i a l c o u r t e r r e d i n 
awarding the w i f e a p o r t i o n of h i s r e t i r e m e n t account. Due t o 
our d e t e r m i n a t i o n t h a t w i f e f a i l e d t o p r e s e n t s u f f i c i e n t 
e v i d e n c e of the p o r t i o n of the husband's r e t i r e m e n t account 
t h a t was d i v i s i b l e p u r s u a n t t o § 30-2-51(b), we p r e t e r m i t 
d i s c u s s i o n of the husband's a d d i t i o n a l arguments r e g a r d i n g 
t h i s i s s u e on a p p e a l . 
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F i n a l l y , the husband argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the w i f e $10,000 i n a t t o r n e y f e e s . 

""Whether t o award an a t t o r n e y fee i n a domestic 
r e l a t i o n s case i s w i t h i n the sound d i s c r e t i o n of the 
t r i a l c o u r t and, absent an abuse of t h a t d i s c r e t i o n , 
i t s r u l i n g on t h a t q u e s t i o n w i l l not be r e v e r s e d . 
Thompson v. Thompson, 650 So. 2d 928 ( A l a . C i v . App. 
1994). ' F a c t o r s t o be c o n s i d e r e d by the t r i a l c o u r t 
when awarding such f e e s i n c l u d e the f i n a n c i a l 
c i r c u m s t a n c e s of the p a r t i e s , the p a r t i e s ' conduct, 
the r e s u l t s of the l i t i g a t i o n , and, where 
a p p r o p r i a t e , the t r i a l c o u r t ' s knowledge and 
e x p e r i e n c e as t o the v a l u e of the s e r v i c e s performed 
by the a t t o r n e y . ' F i g u r e s v. F i g u r e s , 624 So. 2d 
188, 191 ( A l a . C i v . App. 1993). A d d i t i o n a l l y , a 
t r i a l c o u r t i s presumed t o have knowledge from which 
i t may s e t a r e a s o n a b l e a t t o r n e y fee even when t h e r e 
i s no e v i d e n c e as t o the r e a s o n a b l e n e s s of the 
a t t o r n e y f e e . T a y l o r v. T a y l o r , 486 So. 2d 1294 
( A l a . C i v . App. 198 6 ) . " 

G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 1996). 

We p r e t e r m i t d i s c u s s i o n of the w i f e ' s $10,000 a t t o r n e y -

fee award. In t h i s case, the f i n a n c i a l c i r c u m s t a n c e s of the 

p a r t i e s as w e l l as the r e s u l t s of the l i t i g a t i o n are 

undetermined because we have r e v e r s e d the t r i a l c o u r t ' s 

p r o p e r t y d i v i s i o n and alimony award i n t h e i r e n t i r e t y and 

remanded the case f o r f u r t h e r c o n s i d e r a t i o n . A c c o r d i n g l y , we 

r e v e r s e the a t t o r n e y - f e e award and d i r e c t the t r i a l c o u r t t o 

f u r t h e r c o n s i d e r the i s s u e on remand. 

C o n c l u s i o n 
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A c c o r d i n g l y , we a f f i r m the judgment of the t r i a l c o u r t 

i n s o f a r as i t o r d e r e d the husband t o pay 70% of a d d i t i o n a l 

expenses r e g a r d i n g the c h i l d ; we r e v e r s e the judgment of the 

t r i a l c o u r t i n s o f a r as i t awarded the w i f e an a t t o r n e y - f e e 

award of $10,000 and remand the cause f o r f u r t h e r 

c o n s i d e r a t i o n r e g a r d i n g the a t t o r n e y - f e e award; we r e v e r s e the 

t r i a l c o u r t ' s award of any p o r t i o n of the husband's r e t i r e m e n t 

account t o the w i f e and remand the cause t o the t r i a l c o u r t t o 

e l i m i n a t e the award of a p o r t i o n of the husband's r e t i r e m e n t 

account; and we r e v e r s e the t r i a l c o u r t ' s alimony award and 

p r o p e r t y d i v i s i o n i n t h e i r e n t i r e t y so t h a t , on remand, the 

t r i a l c o u r t can f a s h i o n a new p r o p e r t y d i v i s i o n and alimony 

award w i t h o u t c o n s i d e r i n g the husband's r e t i r e m e n t account as 

a d i v i s i b l e a s s e t . 

The w i f e ' s r e q u e s t f o r a t t o r n e y f e e s on ap p e a l i s d e n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n , J . , co n c u r s . 

Thompson, P.J., and Bryan and Moore, J J . , concur i n the 

r e s u l t , w i t h o u t w r i t i n g s . 
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