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BRYAN, Judge. 

The Alabama Department of T r a n s p o r t a t i o n and the Alabama 

Department of Revenue s e p a r a t e l y a p p e a l from a summary 

judgment e n t e r e d i n f a v o r of Joe Keenum E x c a v a t i o n and 

C o n s t r u c t i o n Co., I n c . ("Keenum"), i n a tax-assessment a p p e a l . 

We r e v e r s e and remand. 

In 2000, the l e g i s l a t u r e e n a c t e d A c t No. 2000-684, A l a . 

A c t s 2000 ("the 2000 A c t " ) . Among o t h e r t h i n g s , the 2000 A c t 

exempted from s a l e s t a x and use t a x any t a n g i b l e p e r s o n a l 

p r o p e r t y s o l d t o a c o n t r a c t o r i f the p e r s o n a l p r o p e r t y was t o 

be i n c o r p o r a t e d i n t o r e a l t y p u r s u a n t t o a c o n t r a c t w i t h 

v a r i o u s governmental e n t i t i e s , i n c l u d i n g the S t a t e of Alabama. 

The t a x exemption e s t a b l i s h e d by the 2000 A c t was c o d i f i e d a t 

§ 40-9-33, A l a . Code 1975. In 2004, the l e g i s l a t u r e e n a c t e d 

A c t 2004-638, A l a . A c t s 2004 ("the 2004 A c t " ) , which r e p e a l e d 

§ 40-9-33, and thus the t a x exemption, e f f e c t i v e J u l y 1, 2004. 

The 2004 A c t a l s o amended § 40-23-2, A l a . Code 1975, " t o 

d i s t r i b u t e a g r e a t e r p o r t i o n of s a l e s t a x on a u t o m o b i l e s t o 

the S t a t e G e n e r a l Fund." Preamble t o 2004 A c t . That p a r t of 

the 2004 A c t amending § 40-23-2 s t a t e d t h a t " [ t ] h e p r o v i s i o n s 

of t h i s amendatory a c t s h a l l t e r m i n a t e on October 1, 2006." 
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That p r o v i s i o n i n the 2004 A c t has caused c o n f u s i o n among some 

t a x p a y e r s . 

Keenum i s a b u s i n e s s engaged i n c o n s t r u c t i o n and 

e x c a v a t i o n . In June 2004, Keenum c o n t a c t e d the Department of 

Revenue t o v e r i f y t h a t the 2004 A c t r e p e a l e d the t a x 

exemption, which the Department of Revenue c o n f i r m e d . At t h a t 

t i m e , the Department of Revenue a l s o gave Keenum a document 

e n t i t l e d " n o t i c e t o c o n t r a c t o r s " s t a t i n g t h a t the 2004 A c t 

p r o v i d e s t h a t " i t s p r o v i s i o n s s h a l l t e r m i n a t e on October 1, 

2006." V a r i o u s o t h e r t a x p a y e r s q u e s t i o n e d whether the 2004 

A c t permanently r e p e a l e d § 40-9-33, and i t s t a x exemption, or 

whether the r e p e a l of the t a x exemption would e x p i r e on 

October 1, 2006, thus r e v i v i n g the t a x exemption. On June 24, 

2004, the A t t o r n e y G e n e r a l i s s u e d an o p i n i o n c o n c l u d i n g t h a t 

the 2004 A c t permanently r e p e a l e d § 40-9-33, i . e . , t h a t the 

t a x exemption p r e s c r i b e d by § 40-9-33 would not be r e v i v e d on 

October 1, 2006. Op. A t t ' y Gen. No. 2004-170 (June 30, 2004). 

In o t h e r words, the A t t o r n e y G e n e r a l o p i n e d t h a t the t a x i n 

p l a c e b e f o r e the 2000 A c t would c o n t i n u e t o be i n p l a c e a f t e r 

October 1, 2006. 

The Department of Revenue never n o t i f i e d Keenum of the 
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A t t o r n e y G e n e r a l ' s o p i n i o n . Based on Keenum's u n d e r s t a n d i n g 

of t he n o t i c e g i v e n t o i t by the Department of Revenue, on 

October 1, 2006, Keenum stopped p a y i n g s a l e s t a x and use t a x 

on m a t e r i a l s t h a t had been exempted under § 40-9-33. That i s , 

Keenum r e a d the 2004 A c t as r e v i v i n g the t a x exemption on 

October 1, 2006. 

The Department of Revenue l a t e r a s s e s s e d Keenum f o r s a l e s 

t a x and use t a x on m a t e r i a l s t h a t Keenum had used i n 

government c o n t r a c t s a f t e r October 1, 2006. Keenum ap p e a l e d 

the assessment t o the Department of Revenue's A d m i n i s t r a t i v e 

Law D i v i s i o n , and the a p p e a l was hear d by an a d m i n i s t r a t i v e 

law judge ("ALJ"). See § 4 0 - 2 A - 7 ( b ) ( 5 ) , A l a . Code 1975. 

B e f o r e the A L J , Keenum argued t h a t i t s h o u l d not be l i a b l e f o r 

the d i s p u t e d t a x because, i t s a i d , the Department of Revenue 

had m i s i n f o r m e d Keenum t h a t the t a x exemption found i n § 40-9¬

33 would be r e v i v e d on October 1, 2006. Keenum a l s o argued 

t h a t i t s h o u l d be excused from the t a x because the Department 

of Revenue had never i n f o r m e d Keenum about A t t o r n e y G e n e r a l 

O p i n i o n No. 2004-170. 

The A L J u p h e l d the t a x assessment a g a i n s t Keenum i n the 

amount of $105,907. The A L J , c i t i n g S t a t e v. Maddox T r a c t o r 
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& Equipment Co. , 260 A l a . 136, 69 So. 2d 426 (1953), c o n c l u d e d 

t h a t the Department of Revenue " c o u l d not be estopped from 

a s s e s s i n g a t a x t h a t i s l e g a l l y due based on erroneous or 

m i s l e a d i n g a d v i c e c o n c e r n i n g the t a x from" t h a t department. 

The A L J f u r t h e r s t a t e d , i n p a r t : 

" I sympathize w i t h [Keenum] i n t h i s case. I f 
[Keenum] had been n o t i f i e d t h a t the exemption was 
not r e v i v e d on October 1, 2006, i t c o u l d have 
i n c l u d e d t a x i n i t s c o n t r a c t b i d amounts a f t e r t h a t 
d a t e , and thus passed t h a t c o s t [ o n t o ] the v a r i o u s 
governmental e n t i t i e s . I t presumably d i d not do so, 
and thus must now bear the economic burden f o r the 
t a x e s . ... U n f o r t u n a t e l y f o r [Keenum], Alabama law 
i s c l e a r t h a t the S t a t e cannot be estopped from 
c o l l e c t i n g the t a x due i n such c a s e s . " 

Keenum appealed the ALJ's d e c i s i o n t o the c i r c u i t c o u r t 

f o r a t r i a l de novo, p u r s u a n t t o § 40-2A-9(g), A l a . Code 1975. 

B e f o r e the c i r c u i t c o u r t , Keenum f i l e d an "amended and 

r e s t a t e d c o m p l a i n t " naming the Alabama Department of 

T r a n s p o r t a t i o n as a defendant. Keenum a l l e g e d t h a t i t had 

u n d e r b i d c o n s t r u c t i o n c o n t r a c t s w i t h the Department of 

T r a n s p o r t a t i o n based on Keenum's b e l i e f t h a t the t a x exemption 

found i n § 40-9-33 was i n e f f e c t a f t e r October 1, 2006. 

Keenum e s s e n t i a l l y sought t o s h i f t t o the Department of 

T r a n s p o r t a t i o n the burden f o r the d i s p u t e d t a x e s a s s e s s e d 

a g a i n s t Keenum. In i t s "amended and r e s t a t e d c o m p l a i n t , " 
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Keenum made v a r i o u s c l a i m s a g a i n s t the Department of 

T r a n s p o r t a t i o n , i n c l u d i n g two c l a i m s s e e k i n g the r e f o r m a t i o n 

of c o n t r a c t s made w i t h the Department of T r a n s p o r t a t i o n . The 

Department of T r a n s p o r t a t i o n s u b s e q u e n t l y f i l e d a motion t o 

d i s m i s s , n o t i n g t h a t i t had not been a p a r t y i n the 

p r o c e e d i n g s b e f o r e the A L J and a s s e r t i n g , among o t h e r t h i n g s , 

t h a t i t i s e n t i t l e d t o S t a t e immunity. The c i r c u i t c o u r t 

d e n i e d the motion t o d i s m i s s . Keenum l a t e r f i l e d a nother 

"amended c o m p l a i n t " p u r p o r t i n g t o name as d e f e n d a n t s John R. 

Cooper, the d i r e c t o r of the Department of T r a n s p o r t a t i o n , and 

J u l i e P. Magee, the commissioner of the Department of Revenue, 

i n t h e i r i n d i v i d u a l and o f f i c i a l c a p a c i t i e s . However, Cooper 

and Magee were never s e r v e d ; the o n l y d e f e n d a n t s i n t h i s case 

are the Department of T r a n s p o r t a t i o n and the Department of 

Revenue. 

Keenum f i l e d a motion f o r a summary judgment on i t s 

c l a i m s s e e k i n g t o r e f o r m i t s c o n t r a c t s w i t h the Department of 

T r a n s p o r t a t i o n . The Department of T r a n s p o r t a t i o n f i l e d a 

response t o the summary-judgment motion, a r g u i n g t h a t Keenum 

was not e n t i t l e d t o a r e f o r m a t i o n of the c o n t r a c t s . The 

Department of Revenue d i d not f i l e a response t o the summary-
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judgment m o t i o n , which d i d not appear t o c o n t a i n arguments 

d i r e c t l y a d d r e s s e d a t the Department of Revenue. 

The c i r c u i t c o u r t e n t e r e d a summary judgment i n f a v o r of 

Keenum. I n p e r t i n e n t p a r t , the summary judgment s t a t e d : 

"[T]he Court o r d e r s t h a t (1) [Keenum's] 
c o n t r a c t s w i t h [the Department of T r a n s p o r t a t i o n ] 
performed d u r i n g F e b r u a r y , 2006 through December, 
2008, are reformed t o o f f s e t and cover the t a x e s due 
t o be p a i d under the c o n t r a c t s ; and (2) the t a x e s , 
i n t e r e s t , p e n a l t i e s , f e e s and c o s t s a s s e s s e d t o 
[Keenum] i n the ' F i n a l Order' of the [ALJ] on May 
26, 2010, are i n v a l i d , a ccounted f o r , and o f f s e t i n 
the reformed c o n t r a c t s [Keenum] had w i t h [the 
Department of T r a n s p o r t a t i o n ] . Defendants are 
d i r e c t e d t o t a k e a l l a c t i o n s [they] deem[] n e c e s s a r y 
t o a s s u r e t h a t [Keenum] i s f u l l y r e l e a s e d from the 
t a x e s , i n t e r e s t , p e n a l t i e s , f e e s and c o s t s a s s e s s e d 
t o [Keenum] i n the F i n a l O r d e r . 

"Pursuant t o Rule 5 6 ( d ) , [ A l a . R. C i v . P.,] the 
Court has r e v i e w e d the r e m a i n i n g Counts of 
[Keenum's] Amended and R e s t a t e d Complaint not the 
s u b j e c t of the M o t i o n f o r Summary Judgment, which 
are U n j u s t Enrichment (Count I ) , Goods S o l d and 
D e l i v e r e d (Count I I I ) , P r o m i s s o r y E s t o p p e l (Count V) 
and F r a u d (Count V I ) . The r e q u e s t e d r e l i e f f o r each 
Count i s d u p l i c a t i v e of the r e l i e f r e q u e s t e d 
Count[] i . e . , the c l a i m s e e k i n g r e f o r m a t i o n 
the c o n t r a c t s , ] and upon which the M o t i o n 
Summary Judgment i s based. The a d d i t i o n a l r e l i e f 
r e q u e s t e d of compensatory damages and p u n i t i v e 
damages has been withdrawn by [Keenum]. 
A c c o r d i n g l y , the C o u r t determines t h a t t h i s r u l i n g 
d i s p o s e s of the e n t i r e case between the p a r t i e s . 
T h i s Order c o n s t i t u t e s a f i n a l judgment as t o the 
c l a i m s and p r o c e e d i n g s a s s e r t e d a g a i n s t or r e l a t e d 
t o the p a r t i e s . " 

i n 
of 

f o r 
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Both the Department of T r a n s p o r t a t i o n and the Department 

of Revenue appealed t o t h i s c o u r t , and we c o n s o l i d a t e d the 

a p p e a l s . 

We f i r s t a ddress the Department of T r a n s p o r t a t i o n ' s 

c o n t e n t i o n t h a t the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n over i t because, i t says, (1) the Department of 

T r a n s p o r t a t i o n i s not a p r o p e r p a r t y i n a tax-assessment 

a p p e a l brought under the Taxpayers' B i l l of R i g h t s , § 40-2A-1 

e t seq., A l a . Code 1975 ("the TBOR"), and (2) the Department 

of T r a n s p o r t a t i o n i s e n t i t l e d t o S t a t e immunity under A r t . I , 

§ 14, A l a . Const. 1901, a l s o known as s o v e r e i g n immunity, Ex 

p a r t e T i r e y , 977 So. 2d 469, 470 ( A l a . 2007). Because we 

conclude t h a t the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the Department of T r a n s p o r t a t i o n on the 

b a s i s of S t a t e immunity, we do not c o n s i d e r whether the 

c i r c u i t c o u r t a l s o l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n under 

the TBOR. 

" S e c t i o n 14, A l a . Const. 1901, p r o v i d e s : '[T]he 
S t a t e of Alabama s h a l l never be made a defendant i n  
any c o u r t of law or e q u i t y . ' (Emphasis added.) 
'The w a l l of immunity e r e c t e d by § 14 i s n e a r l y 
i mpregnable.' P a t t e r s o n v. Gladwin Corp., 835 So. 
2d 137, 142 ( A l a . 2002). Indeed, as regards the 
S t a t e of Alabama and i t s a g e n c i e s , the w a l l i s 
a b s o l u t e l y impregnable. Ex p a r t e Alabama Dep't of 
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Human Res., 999 So. 2d 891, 895 ( A l a . 2008) 
('Section 14 a f f o r d s a b s o l u t e immunity t o b o t h the 
S t a t e and S t a t e a g e n c i e s . ' ) ; Ex p a r t e Jackson County  
Bd. of Educ., 4 So. 3d 1099, 1102 ( A l a . 2008) 
(same); A t k i n s o n v. S t a t e , 986 So. 2d 408, 410-11 
( A l a . 2007) (same); [Ex p a r t e Alabama Dep't of  
Transp. (In r e : Good Hope C o n t r a c t i n g Co. v. Alabama  
Dep't of Transp.) , 978 So. 2d 17 ( A l a . 2007)] 
(same); Ex p a r t e Alabama Dep't of Transp., 764 So. 
2d 1263, 1268 ( A l a . 2000) (same); M i t c h e l l v. D a v i s , 
598 So. 2d 801, 806 ( A l a . 1992) (same). 'Absolute 
immunity' means j u s t t h a t -- the S t a t e and i t s 
a g e n c i e s are not s u b j e c t t o s u i t under any t h e o r y . 

" ' T h i s immunity may not be waived.' P a t t e r s o n , 
835 So. 2d a t 142. S o v e r e i g n immunity i s , 
t h e r e f o r e , not an a f f i r m a t i v e d efense, but a 
' j u r i s d i c t i o n a l b a r . ' Ex p a r t e Alabama Dep't of  
Transp. , 985 So. 2d 892, 894 ( A l a . 2007). The 
j u r i s d i c t i o n a l bar of § 14 s i m p l y ' p r e c l u d [ e s ] a 
c o u r t from e x e r c i s i n g s u b j e c t - m a t t e r j u r i s d i c t i o n ' 
over the S t a t e or a S t a t e agency. Lyons v. R i v e r  
Road C o n s t r . , I n c . , 858 So. 2d 257, 261 ( A l a . 
2003). " 

Alabama Dep't C o r r . v. Montgomery Cnty. Comm'n, 11 So. 3d 189, 

191-92 ( A l a . 2008). Because " [ t ] h e a s s e r t i o n of S t a t e 

immunity c h a l l e n g e s the s u b j e c t - m a t t e r j u r i s d i c t i o n of the 

c o u r t [ , ] ... i t may be r a i s e d a t any time by the p a r t i e s or by 

a c o u r t ex mero motu." Ex p a r t e S t a t e ( A t k i n s o n v. S t a t e ) , 

986 So. 2d 408, 411 ( A l a . 2007). 

In the c i r c u i t c o u r t , Keenum f i l e d an "amended and 

r e s t a t e d c o m p l a i n t " naming the Department of T r a n s p o r t a t i o n as 

a defendant. Because the Department of T r a n s p o r t a t i o n i s a 
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S t a t e agency, i t i s a b s o l u t e l y immune from s u i t under § 14. 

Keenum argues t h a t i t s c l a i m s a g a i n s t the Department of 

T r a n s p o r t a t i o n are not b a r r e d by S t a t e immunity, c i t i n g the 

o f t e n - c i t e d c a t e g o r i e s of a c t i o n s t h a t are not c o n s i d e r e d t o 

be a c t i o n s a g a i n s t the S t a t e f o r § 14 p u r p o s e s . 1 However, 

1 I n Alabama Department of T r a n s p o r t a t i o n v. H a r b e r t I n t ' l ,  
I n c . , 990 So. 2d 831, 840 ( A l a . 2008), the supreme c o u r t 
r e c i t e d the causes of a c t i o n t h a t are not b a r r e d by § 14: 

"'"There are f o u r g e n e r a l c a t e g o r i e s 
of a c t i o n s which i n A l a n d v. Graham, 287 
A l a . 226, 250 So. 2d 677 (1971), we s t a t e d 
do not come w i t h i n the p r o h i b i t i o n of § 14: 
(1) a c t i o n s brought t o compel S t a t e 
o f f i c i a l s t o p e r f o r m t h e i r l e g a l d u t i e s ; 
(2) a c t i o n s brought t o e n j o i n S t a t e 
o f f i c i a l s f r o m e n f o r c i n g an 
u n c o n s t i t u t i o n a l law; (3) a c t i o n s t o compel 
S t a t e o f f i c i a l s t o p e r f o r m m i n i s t e r i a l 
a c t s ; and (4) a c t i o n s brought under the 
D e c l a r a t o r y Judgments A c t ... s e e k i n g 
c o n s t r u c t i o n of a s t a t u t e and i t s 
a p p l i c a t i o n i n a g i v e n s i t u a t i o n . 287 A l a . 
a t 229-230, 250 So. 2d 677. Other a c t i o n s 
which are not p r o h i b i t e d by § 14 a r e : (5) 
v a l i d i n v e r s e condemnation a c t i o n s brought 
a g a i n s t S t a t e o f f i c i a l s i n t h e i r 
r e p r e s e n t a t i v e c a p a c i t y ; and (6) a c t i o n s 
f o r i n j u n c t i o n or damages brought a g a i n s t 
S t a t e o f f i c i a l s i n t h e i r r e p r e s e n t a t i v e 
c a p a c i t y and i n d i v i d u a l l y where i t was 
a l l e g e d t h a t they had a c t e d f r a u d u l e n t l y , 
i n bad f a i t h , beyond t h e i r a u t h o r i t y or i n 
a m i s t a k e n i n t e r p r e t a t i o n of law. W a l l a c e  
v. Board of E d u c a t i o n of Montgomery County, 
... 280 A l a . [635] a t 639, 197 So. 2d 428 
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those c a t e g o r i e s of a c t i o n s t h a t are not b a r r e d by § 14 are 

" r e l e v a n t o n l y as t h e y r e l a t e t o c l a i m s a g a i n s t S t a t e 

o f f i c i a l s i n t h e i r o f f i c i a l c a p a c i t i e s , not as they r e l a t e t o 

the S t a t e agency or the S t a t e i t s e l f . " Alabama Dep't of C o r r .  

v. Montgomery Cnty. Comm'n, 11 So. 3d a t 194. 

In moving f o r a summary judgment, Keenum argued t h a t i t s 

c o n t r a c t s w i t h the Department of T r a n s p o r t a t i o n s h o u l d be 

reformed t o account f o r the t a x e s t h a t Keenum had f a i l e d t o 

pay. Keenum b a s i c a l l y argued t h a t i t would have passed the 

c o s t of the t a x e s on t o the Department of T r a n s p o r t a t i o n had 

Keenum known about the t a x o b l i g a t i o n . Thus, Keenum, f o r 

purposes of i t s summary-judgment motion, e s s e n t i a l l y assumed 

t h a t the t a x assessment was p r o p e r , but i t argued t h a t the 

Department of T r a n s p o r t a t i o n u l t i m a t e l y s h o u l d be r e s p o n s i b l e 

f o r the t a x e s . The c i r c u i t c o u r t agreed w i t h Keenum, s q u a r e l y 

b a s i n g i t s summary judgment on the r e f o r m a t i o n of the 

c o n t r a c t s between Keenum and the Department of T r a n s p o r t a t i o n . 

[(1967)] "' 

"Drummond Co. v. Alabama Dep't of Transp., 937 So. 
2d 56, 58 ( A l a . 2006) ( q u o t i n g [Ex p a r t e ] C a r t e r , 
395 So. 2d [65,] 68 [ ( A l a . 1980)]) (emphasis 
o m i t t e d ) . " 
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However, the c i r c u i t c o u r t does not have s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the Department of T r a n s p o r t a t i o n . Keenum's 

o r i g i n a l c o n t e n t i o n on appeal t o the c i r c u i t c o u r t , t h a t the 

t a x assessment a g a i n s t Keenum was improper, has not been 

s q u a r e l y r e s o l v e d . 

A c c o r d i n g l y , we r e v e r s e the judgment, and we remand the 

case w i t h i n s t r u c t i o n s t h a t the c i r c u i t c o u r t d i s m i s s the 

c l a i m s a s s e r t e d a g a i n s t the Department of T r a n s p o r t a t i o n , 

which has S t a t e immunity. On remand, the c i r c u i t c o u r t s h o u l d 

d i r e c t l y determine the i s s u e i n the appeal from the ALJ's 

d e c i s i o n , i . e . , whether the t a x assessment a g a i n s t Keenum was 

p r o p e r . 

2101223 — REVERSED AND REMANDED WITH INSTRUCTIONS. 

2101230 — REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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