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BRYAN, Judge.

The Alabama Department of Transpcertation and the Alabama
Department of Revenue separately appeal from a summary
Jjudgment entered in favor o¢of Joe Keenum Excavation and
Construction Co., Inc. ("Keenum"), in a Lax-assessment appeal,
We reverse and remand.

In 2000, the legislature enacted Act No. 2000-684, Ala.
Acts 2000 ("the 2000 Act"™). Among other things, the 2000 Act
exempted from sales tax and use tax any tangible perscnal
property sold Lo a contractor if the personal property was to
be incorporated into realty pursuant to a contract with
various governmental entities, including the State of Alabama.
The Lax exempltion established by the 2000 Act was codified at
5 40-9-33, Ala. Code 1975, In 2004, the legislature enacted
Act 2004-638, Ala. Acts 2004 ("the 2004 Act"™), which repealed
5 40-9-33, and thus the tax exemption, effective July 1, 2004,
The 2004 Act also amended & 40-23-2, Ala. Code 1975, "to
distribute a greater portion of sales tax on automobiles to
the State General Fund.™ Preamble to 2004 Act., That part of
the 2004 Act amending § 40-23-2 stated that "[t]he provisions

of this amendatory act shall terminate on Octcber 1, 2006."
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That provision in the 2004 Act has caused confusiocn among scome
taxpayers.

Keenum 1is a business engaged 1in construction and
excavation. In June 2004, Keenum contacted the Department of
Revenue to wverify that the 2004 Act repealed the tax
exemption, which the Department of Revenue confirmed. At that
time, the Department of Revenue also gave Keenum a document
entitled "notice to contractors" stating that the 2004 Act
provides that "its provisions shall terminate on COctober 1,
2006." Various cther taxpavers guestioned whether the 2004
Act permanently repealed § 40-9-33, and its tax exemption, or
whether the repeal of the tax exemption would explre on
October 1, 2006, thus reviving the tax exemption. Cn June 24,
2004, the Attorney General issued an opinion concluding that
the 2004 Act permanently repealed § 40-9-33, i.e., that the
tax exemption prescribed by § 40-9-33 would not be revived on
October 1, 2006. Op. Att'y Gen. No. 2004-170 {(June 30, 2004).
In other words, the Attorney General opined that the tax in
place before the 2000 Act would continue to be 1n place after
Octcoker 1, 2006.

The Department of Revenue never notified Keenum of the
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Attorney General's opinion. Based on Keenum's understanding
of the notice given to it by the Department of Revenue, on
October 1, 2006, Keenum stopped paying sales tax and use tax
on materials that had been exempted under § 40-9-33. That is,
Keenum read the 2004 Act as reviving the tax exemption on
Octcher 1, 2006.

The Department of Revenue later assessed Keenum fcor sales
tax and use tax on materials that Keenum had used in
government contracts after October 1, 2006. Keenum appealed
the assessment to the Department of Revenue's Administrative
Law Division, and the appeal was heard by an administrative
law Jjudge ("ALJ"). See § 40-22-7{k) (5}, Ala. Ccde 1975.
Before the ALJ, Keenum argued that it should not be liakle for
the disputed tax bkecause, 1t said, the Department c¢f Revenue
had misinformed Keenum that the tax exemption found in § 40-9-
33 would be revived on October 1, 2006. FKeenum also argued
that 1t should be excused from the tax because the Department
of Revenue had never informed Keenum about Attorney General
Opinion No. 2004-170.

The ALJ upheld the tax assessment against Keenum in the

amount of $105,907. The ALJ, citing State v. Maddox Tractor




2101223; 2101230

& Equipment Co., 260 Ala. 136, 69 So. 2d 426 (1953), concluded

that the Department of Revenue "could not be estopped from
assessing a tax that is legally due based on erronsous or
misleading advice concerning the tax from" that department.
The ALJ further stated, in part:
"I sympathize with [Keenum] in this case. If

[Keenum] had been notified that the exemption was

not revived on OQctober 1, 2006, 1t could have

included tax in 1iLs contrach bid amounts after that

date, and thus passed that cost [on to] the wvarious

governmental entities., Tt presumably did not do so,

and thus must now bear the economic burden for the

taxeas, ... Unfortunately for [Keenum], Alabama law

is c¢lear that the 3State cannot be estopped from

collecting the tax due In such cases."”

Keenum appealed the ALJ's decision to the circuit court
for a trial de novo, pursuant to $ 40-2A-9(g), Ala. Code 1975,
Before the c¢ircuit court, Keenum filed an "amended and
restated complaint™ naming the Alabama Department of
Transportation as a defendant. Keenum alleged that it had
underbid constructicn contracts with the Department of
Transportation based on Keenum's bellef that the tax exemption
found in § 40-9-33 was in effect after October 1, 2006.
Keenum essentially sought to shift to the Department of

Transportation the burden for the disputed Laxes assessed

against Keenum. In its "amended and restated complaint,"
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Keenum made various «c¢laims against the Department of
Transportation, including two claims seeking the reformation
of contracts made with the Department of Transportaticn. The
Department of Transportation subsequently filed a motion to
dismiss, noting that it had not been a party in the
proceedings before the ALJ and asserting, among other things,
that 1t is entitled to State immunity. The circuit court
denied the motion to dismiss. Keenum later filed another
"amended complaint"” purporting to name as defendants John R.
Cooper, the director of the Department of Transportation, and
Julie P. Magee, the commissioner of the Department of Revenue,
in their individual and official capacities. However, Cooper
and Magee were never served; the only defendants in this case
are Tthe Department of Transportation and the Department of
Revenue,

Keenum filed a motion for a summary Judgment on its
claims seeking to reform its contracts with the Department of
Transportation. The Department o¢f Transportation filed a
response to the summary-judgment motion, arguing that Keenum
was not entitled to a refcormaticn of the contracts. The

Department of Revenue did ncot file a respcnse to the summary-
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Judgment motion, which did not appear to contain arguments
directly addressed at the Department of Revenue.

The circuit court entered a summary judgment in favor of
Keenum. In pertinent part, the summary judgment stated:

"[T]he Court orders that (1) [Keenum's]
contracts with [Che Department of Transportation]
performed during February, 2006 through December,
2008, are reformed to offset and cover Lhe taxes due
to be paid under the contracts; and (2) the taxes,
interest, penalties, fees and costs assessed to
[Keenum] 1in the 'Final Order' of the [ALJ] on May
26, 2010, are invalid, accounted for, and offset in
the reformed contracts [Keenum] had with [the
Department o¢f Transportation]. Defendants are
directed to take all actions [they] deem[] necessary
to assure that [Keenum] i3 fully releasad from the
taxes, 1interest, penalties, fees and costs assessed
to [Keenum] in the Final Order.

"Pursuant to Rule 56{d), [Ala. R, Civ., P.,] the
Court has reviewed the remaining Counts of
[Keenum's] Amended and Restated Complaint not the
subject of the Motion for Summary Judgment, which
are Unjust Enrichment (Count T), Gocods Sold and
Delivered (Count TTT), Promisscry Estoppel (Count V)

and Fraud (Count VI). The requested relief for each
Count 1s duplicative of the relief reguested in
Count[] TITI[, i.e., the claim seeking reformation of
the contracts,] and upon which the Motion for
Summary Judgment 1is based. The additlonal relief
regquested of compensatory damages and punitive
damages has bean withdrawn by [Keznum] .

Accordingly, the Court determines that this ruling
disposes of the entire case between the parties.
This Order ccnstitutes a final Jjudgment as te the
claims and proceedings asserted against or related
to the parties.”
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Both the Department of Transportation and the Degpartment
of Revenue appealed to this court, and we consclidated the
appeals.

We first address the Department of Transportation's
contention that the circuit court lacked subject-matter
jurisdiction over it because, it says, (1) the Department of
Transportation is not a proper party in a tax—-assessment
appeal brought under the Taxpayers' Bill of Rights, § 40-ZA-1
et seq., Ala. Code 1875 ("the TBOR"), and (2) the Department
of Transportation is entitled to State immunity under Art. I,
5 14, Ala. Const. 1%01, alsc known as soverelgn immunity, Ex

parte Tirey, 8977 So. 2d 46%, 470 {Ala. 2007). Because we

conclude that the «c¢ircult court lacked subject-matter
Jurisdiction over the Department of Transportation on the
basis of State immunity, we do not consider whether the
circuit court also lacked subject-matter Jjurisdiction under
the TROR.

"Section 14, Ala. Const. 1901, provides: '[T]lhe
State of Alabama shall never be made a defendant in
any court of law or equity.' (Emphasis added.)
'"The wall of Immunity erected by & 14 1s nearly
impregnable.' Patterson v. Gladwin Corp., 835 So.
24 137, 142 (Ala. 2002). Tndeed, as regards the
State of Alabama and 1its agencies, the wall 1is
absolutely impregnable. Ex parte Alabama Dep't of
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Human Res., ©9%9 So. 2d 8%1, 895 (aAla. 2008)
('Section 14 affords absclute immunity to both the
State and State agencies.'); Ex parte Jackson County
Bd. of F®Educ., 4 8So. 23d 1099, 1102 (Ala. 2008)
(same); Atkinson wv. State, 986 So. 2d 408, 410-11
(Bla., 2007) {(same); [Ex parte Alabama Dep't of
Transe. (In re: Good Hope Contracting Co. v. Alabama
Dep't of Transp.), 978 So. 24 17 (Ala. 2007}]
(same); Ex parte Alabama Dep't of Transp., 764 So.
2d 1263, 1268 (Ala. 2000) (same); Mitchell v. Davis,
588 So. 2d 801, 80% (Ala. 1922} (same). 'Absolute
immunity' means Jjust that -- the State and its
agenclies are not subject to sult under any theory.

"'This immunity may not be waived.' Patterson,
835 So. 2d at 142. Sovereign immunity 1is,
therefore, not an affirmative defense, but a
'Jurisdictional kar.' Ex parte Alabama Dep't of
Transp., %85 So. 2d 8%z, 8%4 (Ala. 2007). The
Jurisdicticnal bar of & 14 simply 'preclud[es] a
court from exercising subject-matter Jjurisdiction'

over the State ¢r a State agency. Lyons v. River
Road Constr., Inc., 8538 So. 2d 257, 281 (Ala.
2003)."

Alabama Dep't Corr., v. Montgomery Cnty, Comm'n, 11 So. 3d 189,

191-92 (Ala. 2008). Because "[t]lhe assertion of State
immunity challenges the subject-matter jurisdicticon of the
court[,] ... it may be raised at any time by the parties or by

a court ex mero motu." Ex parte State (Atkinson v. State),

886 So. 2d 408, 411 {(Ala. 2007).
In the circuit court, Keenum filed an "amended and
restated complalint" naming the Department ¢f Transportation as

a defendant. Because the Department c¢f Transportaticn is a
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State agency, it 1s absolutely immune from suit under s 14.
Keenum argues that i1its c¢laims against the Department of
Transportation are not karred by State immunity, citing the
often-cited categories of actions that are not considered to

be actions against the State for § 14 purposes.' However,

'"Tn Alabama Department of Transportation v, Harbert Int'l,
Inc., 990 So. 2d 831, 840 (Ala. 2008), the supreme court
recited the causes of action that are not barred by & 14:

"'"There are four general caltegories
of actions which in Aland v. Graham, 287
Ala. 226, 250 So. 2d 677 (1971}, we stated
do not come within the prohibiticn of § 14:

(1) actions Dbrought to compel State
officials to perform their legal duties;
(2) actions Dbrought Lo enjoin State
officials from enforcing an

unconstitutional law,; (3) actions to compel
State cofficials to perform ministerial
acts; and (4) actions brought under the
Declaratcry Judgments Act .. seeking
construction of a statute and its
application in a given situation. 287 Ala.
at 229-230, 250 So. 2d 677, Other actions
which are not prohibited by $ 14 are: (5)
valid inverse condemnation actlions brought
against State officials in their
representative capacity; and (6) actions
for injunction or damages brought against
State officials 1n their representative
capacity and individually where 1t was
alleged that they had acted fraudulently,
in bad faith, beyond their authority or in
a mistaken interpretation of law. Wallace
v. Board of Education of Montgomery County,

280 Ala. [635] at 639, 197 S5o. 2d 428

10
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those categories of actions that are not barred by § 14 are
"relevant only as they relate to c¢laims against State
officials in their official capacities, not as they relate to

the State agency or the State itself." Alabama Dep't of Corr.

v. Montgomery Cnty. Comm'n, 11 So. 34 at 194.

In moving for a summary Jjudgment, Keenum argued that its
contracts with the Department of Transportation should be
reformed to account for the taxes that Keenum had failed to
pay. FKeenum basically argued that it would have passed the
cost of the taxes on to the Department of Transportation had
Keenum known about the tax obligation. Thus, Keenum, for
purposes of its summary-judgment motion, essentially assumed
that the tax assessment was proper, but it argued that the
Department of Transportation ultimately shculd be responsible
for the taxes. The circull court agreed with Keenum, squarely
basing 1ts summary Judgment on the reformation of the

contracts between Keenum and the Department of Transpoertaticn.

[ (L967)] ....""

"Drummond Co. v. Alabama Dep't of Transp., 937 So.
2d 56, 58 (Ala. 2006} (guoting [Ex parte] Carter,
385 Seo. 2d  [65,] 68 [(Ala. 1980)]) {emphasis
omitted).”

11
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Howewver, the circuit court deoes not have subject-matter
Jurisdiction over the Department of Transportation. Keenum's
original contention on appeal to the circult court, that the
tax assessment against Keenum was improper, has not been
sgquarely resolved.

Accordingly, we reverse the judgment, and we remand the
case with Instructions that the circuit court dismiss the
claims asserted acgainst the Department of Transportation,
which has State immunity. On remand, the circuit court shculd
directly determine the issue in the appeal from the ALJ's

decision, i.e., whether the tax assessment against Keenum was

proper.
2101222 -- REVERSED AND REMANDED WITH INSTRUCTIONS.
21012320 -- REVERSED AND REMANDED WITH INSTRUCTIONS.
Thompson, P.J., and Pittman, Thomas, and Moore, JJ.,
concur,
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