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Appeal from Jefferson Circuit Court

(DR-10-273)

THOMAS, Judge.

Edward Dyess appeals from a judgment of the Jefferson
Circuit Court determining that he and Lajune White Dvess
entered into a common-law marriage, divorcing the parties, and

awarding Lajune certain real property. We reverse and remand.
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On February 10, 2010, Edward filed a "complaint to sale
[sic] and divide" certaln real property located in Birmincham
("the real property"). Both parties agree that they lived
together in the house constituting some of the real property
since the time the real property was purchased. On February
29, 2010, the case was transferred to the domestic-relations
division of the Jefferson Circuit Court. In her answer, filed
May 25, 2010, Lajune counterclaimed for a diverce, claiming
that she and Edward had a marriage relationship by virtue of
a common-law marriage.

The trial court conducted a hearing on May 24, 2011, at
which it heard ore tenus evidence as to whether the parties
had entered into a common-law marriage, and if so, how to
divide the marital property. As the party counterclaiming for
a divorce, Lajune presented her case first. The trial court
heard testimony from various witnesses, l1ncluding direct and
cross—examination of FEdward and Lajune. However, at the close
of Lajune's presentation of evidence, she requested that the
trial court preclude Edward from presenting any evidence
regarding the issue c¢f commen-law marriage because he had

failed tce file an answer to her counterclaim for a divorce.
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Although Edward informed the court that he had witnesses ready
to testify as to that issue, the trial court granted Lajune's
regquest. The hearing thus concluded at the close of Lajune's
presentation of evidence.

The trial court entered a Judgment on June 1, 2011,
determining that a common-law marriage existed and divorcing
the parties. The Judgment also awarded Lajune the real
property but made Edward "solely responsible for the debt on
this property" and required him to make all the mortgage
payments relating to the real property. Each party was
allowed to retain all "financial accounts, retirement and
pension funds, and all property he [or she] brought into the
marriage."

On June 30, 2011, Edward filed a pcstjudgment moticon to
alter, amend, or vacate the judgment, which was amended on
July 1, 2011, specifically asserting that the finding of a
common-law marriage was 1n error. Lajune alsco filed a motion
to alter, amend, or vacate on June 30, 2011. The trial court
entered an amended order on August 29, 2011, instructing the
parties to sell and egually divide a time-share property in

Mexico and instructing Edward to give Lajune $5,369.70 toward
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payment of her attorney fees. The order denied all other
regquested postjudgment relief.

On appeal, Edward argues (1) that the trial court erred
in finding a common-law marriage, {(2) that this case was
improperly transferred to the domestic-relaticns division of
the Jefferson Circuit Court, (3} that the trial court failed
to eguitably divide the parties' property, (4) that the trial
court denied him due process of law, and (5) that the trial
court considered improper evidence. We first address the
issue whether there was sufficient evidence to support the
trial court's finding that Edward and Lajune entered into a
common-law marriage relationship.

Our supreme court has held:

""Courts of this state closely scrutinize claims

of common law marriage and require clear and

convincing proocf therecf.' Baker v. Townsend, 484

So. 2d 1097, 1098 (Ala. Civ. App. 1986), citing

Walton v. Walton, 409 So. 2d 858 (Ala. Civ. App.

1982). A trial judge's findings of facts based on

ore tenus evidence are presumed correct, and a

Judgment based on these findings will not be

reversed unless they are found tce be plainly and

palpabkly wrong. Copeland v. Richardson, 551 3So. 2d

353, 354 (Ala. 1989). The trial ccourt's Judgment

must be viewed in light of all the evidence and all

logical inferences therefrom, and it 'will be

affirmed 1f, under any reasconable aspect of tLhe
testimony, there is credible evidence to suppoert the
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Judgment.' Adams v. Boan, 55% So. 2d 1084, 1086
(Ala. 13990) (citaticn omitted) .™

Lofton v. Estate of Weaver, 611 So. 2d 335, 336 (Ala. 1992).

Clear and convincing evidence is

""[e]lvidence that, when weighed against
evidence in opposition, will produce in the
mind of the trier of fact a firm conviction
as to each essential element of the claim
and & high probability as to  Lthe
correctness of the conclusion. Proof by
clear and convincing evidence reguires a
level of proof greater than a preponderance
of the evidence or the substantial weight
of the evidence, but less than beyond a
reasonable doubt.'

" 6-11-20[(b}] (4), Ala. Code 1975."

L.M. v. D.D.F., 840 So. 2d 171, 179 (Ala. Civ. App. 2002).

"In Alabama, reccgnition of a common-law
marriage requlires proof of the fellowing elements:
(1} capacity; (2} present, mutual agreement to
permanently enter the marriage relationship to the
exclusicon of all other relationships; and (3) public
recognition of the relatioconship as a marriage and

public assumption of marital duties and
cohabitation. Stringer [v. Stringer], 689 So. 2d
[(194,] 195 [(Ala. Civ. App. 1997}], guoting Crosson

v. Crosson, 668 So. 2d 868, 870 (Ala. Civ. App.
1985), citing Boswell v, Boswell, 497 So. 2d 479,
480 (Ala. 1986). Whether the essential elements of
a common-law marriage exist 1s a questicon of fact.
Stringer, supra, citing Johnscn v. Johnscn, 270 Ala.
587, 120 So. 2d 739 (1%60), and Arrow Trucking Lines
v. Robinson, 507 So. 2d 1332 (Ala. Civ. App. 1587).
Whether the parties had the intent, or the mutual
assent, to enter the marriage relaticnship 1is also
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a guestion of fact. See Mickle v. State, 21 So. 66
(18%6) .M

Gray v. Bush, 835 So. 2d 192, 194 (Ala. Civ. App. 2001).

Edward stipulates in his brief to this court that both
parties possessed Lthe requisite capacity Lo marry. We address
whether +the evidence supperted the conclusions that the
parties entered 1intoc a ©present, mutual agreement *to
permanently enter the marriage relationship to the exclusion
of all other relaticonships and that there was public
recognition of the relationship as a marriage and tLhe parties
publicly assumed marital duties and cohabited with each other.

FEdward and Tajune first met in 1996. Later that same
yvear, Edward meved from Wisconsin to Birmingham, at which time
he lived with Lajune in a house that she was renting. Edward
purchased a house in Birmingham scmetime sheortly after moving
to Birmingham. Tajune lived in this house with Edward until
2002, In 2002, Edward and Lajune purchased the real property,
where they lived together until 2010, at which point Edward
moved back to Wisconsin,

At trial, FEdward testified that he did not consider
Lajune to be his wife. He further stated that he had

explained te¢ Lajune at the beginning c¢f their relationship
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that he did not intend to get married because of his two
previous failed marriages. Edward admitted that he had
referred to Lajune as his wife one time in order to purchase
a time-share in Mexico. According to his testimony, "they
told [him] in order to buy the property down there [he] had to
put husband and wife"; therefore, he testified that he had
intenticnally misrepresented their relationship.

Lajune presented three witnesses who testified to their
beliefs that Lajune was married to Edward. Each witness
described instances when Lajune was referred to as Edward's
wife and he did not publicly object. However, when asked
directly by opposing counsel 1f Edward had ever intrcduced her
as his wife, Lajune responded, "[s]everzal times, ... [he said]

this 1is my significant other." (Emphasis added.) She further

testified that, in 1997, when asked by Edward's cousin if they
were married, she replied, "no, not yet."

Edward and Lajune both testified that they did not have
any Jjoint bank accounts. Both ¢f thelr names appear on the
special warranty deed and the mortgage document for the real
property in Birmingham. However, c¢n the special warranty deed

they are listed as "Edward L. Dyess, a single man, and Lajune
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White, a single woman, as Jjoint tenants...." (Emphasis added.)

Likewise, the mortgage document 1lists them as "Edward 1.

Dyess, an_ unmarried man, and Lajune White, an unmarried

woman." {(Emphasis added.) The mortgage on the real property
was paid solely by Edward. Lajune was responsible for paying
for the utilities.

Lajune introduced into evidence, over kEdward's objection,
a funeral program, a greeting card, and a newspaper article.
The program was for Edward's niece's funeral and listed
surviving family members. Lajune testified that the program
lists her as Edward's wife. Edward and Lajune were included
in the program in the following manner: "Edward (LaJune) Dyess
of Birmingham, Alabama." The greeting card reads "for my
wife" on the front. Lajune testified that Edward sent her the
card for her birthday; however, Edward did not recall sending
the card and was unsure 1f the signature on the card was
actually his signature. Finzlly, Lajune 1s identified in a
newspgaper article as Lajune White Dyess, although Lajune
testified that she did not know who provided this information

to the newspaper.
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In support of the trial court's conclusion that the
parties had entered into a common-law marriage, Lajune cites

King v. King, 269 Ala. 468, 114 So. 2d 145 (1%59). That case,

however, 1s easily distinguished from this case. The parties
in King were ceremonially married and lived together as
huskband and wife for approximately six vears before Mrs. King
discovered a legal impediment to their marriage.®! 269 Ala. at
470, 114 So. 2d at 14%6. Once the impediment was removed, the
Kings lived together for approximately four months. 269 Ala.
at 471, 114 So0. 2d at 147. Mr. King argued that, because they
did not have another marriage ceremony after the removal of
the legal impediment, the two were never married. 1Id.

In King, our supreme court held: "It is the well-settled
rule that 1f parties in good falth marry when in fact a legal
impediment exists to their marriage, and they continue to
cohabit as man and wife after the remcval of the impediment to
their lawful union, the law presumes a common-law marriage.”

Id. {(citing Barnett v. Barnett, 262 Ala. 655, 80 3¢. 2d 626

(1855); Hunter v. Lynn, 256 Ala. 501, 55 So. 2d 849 (1952);

'Mrs. King learned that Mr. King's previous marriage had
not been disscolved,
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and Hill wv. Lindsevy, 223 Ala. 550, 137 Sc. 385 (1931)). In

the present case, there was no such legal impediment
preventing the parties from marrving. Although TLajune
testified at trial that Edward's cousin, a preacher, "blessed
their union,™ at no time did Edward and Lajune participate in
a marriage ceremony pursuant to a duly issued marriage
license. Therefore, the holding in King is not applicable to
the present case.’

As stated above, the existence of a common-law marriage

must be shown by clear and convincing evidence. See Lofton,

611 So. 2d at 336. We conclude that the evidence presented by
Lajune 1s 1insufficient to show by clear and convincing
evidence that the parties' exhibited a present, mutual
agreement to permanently enter the marriage relaticnship to
the exclusion of all other relationships or that the parties'
relaticnship was publicly recognized and that the parties

publicly assumed marital duties.

‘Lajune also cites Barnett v. Barnett, 262 Ala. 655, 80
Sc. 2d 626 (1955). Like in King, the parties in Barnett also
overcame a legal impediment tCo a ceremonial marriacge, and,
therefore, the holding in Barnett is not applicable to this
case.

10
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"'It 1s 1indispensable that the parties must
comport themselves in such a manner as Lo achieve
public recognition of their status as common-law man
and wife.' Bishop v. Bishop, 57 Ala. App. 619, 622,
330 So. 2d 443, 445 (Ala. Civ. App. 1976).

"We have stated:

"T"[Tlhe marriage relaticonship may be
shown 1n any way that can be known by
others, such as living together as man and
wife, referring to each other 1in the
presence of others as being 1in that
relation, declaring the relation in various
Lypes of documents and LGLransactions,
sharing household duties and expenses, and
generally engaging in 'all of the numerous
aspects of day-to-day mutual existence of
married persons.,'"!

"Hall v. Duster, 727 So. 2d 834, 837 (Ala. Civ. App.
1999) (quoting Bishop v. Bishop, 57 Ala. App. at
621, 330 Sc. 2d at 445). The fact that the parties
may have lived together or cohabited, standing
alene, is insufficient Lo show that the parties had
entered 1into a common-law marriage. See Beck v.
Beck, 286 Ala. 692, 698, 246 So. 2d 420, 426 (1971)
("[I]n order to constitute a wvalid commcon-law
marriage, the man and woman, following their mutual
consent. Lo live as man and wife, must so live as Lo
gain the recognition of the public that they are
living as man and wife rather than in a state of
concubinage., '} . "

Reese v, Holsten, 67 So. 3d 109, 112-13 (Ala. Clv. App. 2011).

First, the evidence did not show that the parties managed
their finances 1in a way that would be consistent with =&
marital relationship. The parties maintained separate banking

accounts. In fact, Edward recently added his daughter, who

11
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has his power of attorney, not Lajune, as a second
owner/signer to his checking account. Although both of their
names do appear on the deed and the mortgage document relating
to the real property, those documents clearly indicate that
the parties are single and unmarried, respectively. Further,
Edward testified that he consistently filed his income-tax
returns an unmarried individual. Lajune testified that she
last filed an income-tax return in either 1999 or 2000, at
which time she also filed as an unmarried individual.
Second, there 1is insufficient evidence to show that the
parties' relationship was publicly recognized as a common-law
marriage. Lajune produced witnesses who testified to their
beliefs that Edward and Lajune were married. Their beliefs
were primarily based upon I1nstances when Edward did not
publicly object to inferences by other pecple that Tajune was
his wife. One witness testified that Edward once said to her,
"vou [are] the one that is keeping my wife away from the house
all the time." However, Lajune alsc testified that Edward
introduced her as his significant other, not as his wife.
According to the record, the only instance in which Edward

referred to Lajune as his wife was when he purchased the time-

12
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share in Mexico. It is undisputed that Lajune did not change
her name on her church roll, the utility bills, her retirement
account, her widow's pension, or with the Social Security
Administration.

The only other evidence Lajune introduced at trial was
documentary evidence including the funeral program, the
greeting card, and the newspaper article.’ However, those
documents are insufficient to "'meet the reguired standard of
a persuasive pattern of unamkbivalent conduct, but rather are
too few and 1solated.'" Reese, 67 So. 32d at 113 (guoting

Bishopr v. Bishop, 57 Ala. App. 619, 622, 330 So. 2Zd 443, 44¢%6

(Ala. Civ. App. 1978).

Because the evidence Dbefore the trial court was
insufficient to support its determination that the parties had
clearly and convincingly entered into a common-law marriage,

we reverse the trial court's judgment insofar as it determined

‘Fdward argues on appeal that the trial court erred in
admitting those items intoc evidence, because, he argues, they
were not properly authenticated, as required by Rule 901, Ala.
R. Evid. Because we conclude that, even considering the
funeral program, the greeting card, and the newspaper article,
the evidence was insufficient to support the existence of a
common-law marriage, the trial court's error, if any, 1In
admitting those items into evidence was harmless. See Dinmark
v. Farrier, 510 S0, 2Zd 819, 820-21 (Ala. 1987).

13



2110020

that the parties were married. Consequently, because we hold
that the parties were not married, the trial court's division
of property is also due to be reversed. Because we raverse
the trial court's holding that the parties were married and
the division of property, we need not address Edward's
remaining issues. We therefore remand the c¢ause with
instructions for the trial court to enter a Judgment
consistent with this opinion.

REVERSED AND REMANDED WITH INSTRUCTIONS.

Thompson, FP.J., and Pittman, J., concur.

Moore, J., c¢concurs 1n the Judgment of reversal but
dissents as to the rationale and the remand instructions, with

writing, which Brvan, J., joins.

14
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MOORE, Judge, concurring in the Jjudgment of reversal but
dissenting as to the rationale and the remand instructions.
The main opinion concludes that "the evidence before the
trial court was insufficient to support its determination that
[Edward Dyess and Lajune White Dyess] had clearly and
convincingly entered into a commeon-law marriage," reverses the
trial court's Judgment "inscfar as 1t determined that the
parties were married" and divided the parties' prcoperty, and
remands the cause with instructions that the trial court enter
a Jjudgment consistent with the main opinion. So. 3d at

L I agree that the Jjudgment should ke reversed, but T
disagree with the main opinion's bkasis for reversing and with
the remand instructions.

Unlike the main opinion, I conclude that Lajune White
Dyess presented sufficient evidence upon which the trial court

could have found that she and Edward Dyess were married at

common law, see Melton v. Jenkins, [Ms. 2101111, March 16,

2012]  So. 3d _ ,  (Ala. Civ. App. 2012) (Moore, J.,
dissenting); however, because I also conclude that the trial

court erred in nct permitting Edward to present evidence on

the issue, I would reverse the trial court's Jjudgment and

15
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remand the cause for the trial court to allow Edward to
present his evidence.

The record indicates that the trial court ended its ore
tenus hearing at the close of Lajune's case-in-chief. At that
point in the proceedings, Lajune pointed out that Edward had
failed to reply to her ccunterclaim and moved the trial court
to kar Edward from presenting any evidence regarding Lajune's
allegation 1n the counterclaim that they were married at
common law. Lajune based her motion on Rule 7, Ala. R. Civ.
P., which reguires a party to reply to a counterclaim, and on
Rule 8(d), Ala. R. Civ. P., which provides that "[a]lverments
in a pleading to which a responsive pleading is reguired
are admitted when not denied in the responsive pleading." The
trial court granted Lajune's motion by terminating the hearing
without allowing Edward Lo present any wiltnesses or other
evidence to support his earlier testimony in Lajune's case-in-
chief that he had never intended to marrv Lajune and that he
had not pubklicly recognized that they were huskband and wife.

The trial ccurt erred to reversal in ending the trial on
the grounds asserted by Lajune. In his complaint, Edward

asserted that the parties were "unmarried owners" of certain

16
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real estate that he wanted equitakly partiticned or divided.
Lajune answered that complaint by denying that zallegation.
Based solely on the complaint and the answer, the parties were
clearly at 1ssue over their marital status and the equitable
division of their property; the failure of Edward to further
reply to Lajune's counterclaim did not c¢bviate those
controversies.

In Hawk v. Bavarian Motor Works, 342 So. 2d 355 (Ala.

1877), our supreme court addressed the issue whether,
"in all circumstances, the failure to file a written
denial of a pleading to which a response 1is
regquired, under Rule 8 (4}, [Ala. R. Civ. P.,] admits
the allegaticns of that pleading where the issues
tried are embraced in prior pleadings that were
responded to in writing."
342 S¢. 2d at 356. TIn Hawk, the defendant filed an answer
generally denying the averments in Che plaintiff's original
complaint alleging that defects in a motorcycle that had been
manufactured and distributed by the defendant had caused the
plaintiff perscnal injuries. However, the defendant did not
file an answer to an amended complalint in which the plaintiff
asserted a new count alleging that the defendant had had

noctice of the defects. When the case went to trial, the

plaintiff seized on the defendant's fallure to file a written

17
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answer to the amended complaint as a ground for a directed
verdict, now known as a judgment as a matter of law, see Rule
50, Ala. R. Civ. P., on the added count. The trial court
denied that motion, and, on appeal, our supreme court affirmed
the trial court's order denying the motion, stating that
"mere failure to file an additional answer to a
recast theory of one 1issue already stated 1in a
previously filed pleading could not reasonably and
fairly require strict applicaticon of Rule 8(d) [,
Ala. R. Civ. P.,] to thwart the just determination
of this action.™
342 So. 24 at 357, The supreme courbt reasoned that the
amended complaint "states nothing so materially different from
what 1s stated in the original complaint so that an answer Lo

the original wculd not sufficiently answer the amendment."”

342 So. 2d at 357. See also Manci v, Ball, Koons & Watson,

895 So. 2d 161 (Ala. 2008) (failure of law firm to reply to
amended counterclaim, which only amplified client's grounds
for seeking a judgment declaring that he did not owe law firm
fees under a ceontingency-fee agreement because of law firm's
alleged legal malpractice, did not amount to an admission of
these grounds under Rule 8(d) when law firm had previously
replied to original counterclaim and denied the material

allegations tLherein).

18
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Based on Hawk and Manci, I conclude that the trial court
erred in disallowing Edward to present his case. Lajune's
counterclaim only amplified her reasons for denying the
allegations 1in Edward's complaint regarding their marital
status and the equitable division of their property. The
counterclaim did nct add a completely new controversy, but
only recast the original controversy 1in the form of a
counterclaim for a divorce. Lajune obviously was not misled
into believing by the state of the pleadings that Edward had
conceded that they were married at common law or that he had
admitted that she was entitled to an eguitakle property
division under marital law. In her case-in-chief, Lajune,
recognizing the ongoing controversy, presented evidence
designed solely to address those issues. On the other hand,
Edward was prejudiced by not being allowed to present his own
evidence on those issues because of a technicality in failing
to file an additicnal pleading that would have only replicated
the allegations in his original complaint.

The rules of c¢ivil procedure "shall be construed and
administered tc¢ secure the Jjust, speedy and inexpensive

determination of every action." Rule 1(c), Ala. R. Civ. P.

19
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In strictly applying Rule 8(d), the trial court denied Edward
an opportunity to be heard, and its Jjudgment is therefore due
to be reversed and the case remanded to allow for a fair trial
of the merits.

Bryan, J., concurs.
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