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(DR-10-273) 

THOMAS, Judge. 

Edward Dyess appeals from a judgment of the J e f f e r s o n 

C i r c u i t C ourt d e t e r m i n i n g t h a t he and Lajune White Dyess 

e n t e r e d i n t o a common-law m a r r i a g e , d i v o r c i n g the p a r t i e s , and 

awarding Lajune c e r t a i n r e a l p r o p e r t y . We r e v e r s e and remand. 



2110020 

On F e b r u a r y 10, 2010, Edward f i l e d a " c o m p l a i n t t o s a l e 

[ s i c ] and d i v i d e " c e r t a i n r e a l p r o p e r t y l o c a t e d i n Birmingham 

("the r e a l p r o p e r t y " ) . B o t h p a r t i e s agree t h a t they l i v e d 

t o g e t h e r i n the house c o n s t i t u t i n g some of the r e a l p r o p e r t y 

s i n c e the time the r e a l p r o p e r t y was purchased. On F e b r u a r y 

26, 2010, the case was t r a n s f e r r e d t o the d o m e s t i c - r e l a t i o n s 

d i v i s i o n of the J e f f e r s o n C i r c u i t C o u r t . I n her answer, f i l e d 

May 25, 2010, Lajune c o u n t e r c l a i m e d f o r a d i v o r c e , c l a i m i n g 

t h a t she and Edward had a marria g e r e l a t i o n s h i p by v i r t u e of 

a common-law m a r r i a g e . 

The t r i a l c o u r t conducted a h e a r i n g on May 24, 2011, a t 

which i t h e a r d ore tenus e v i d e n c e as t o whether the p a r t i e s 

had e n t e r e d i n t o a common-law m a r r i a g e , and i f so, how t o 

d i v i d e the m a r i t a l p r o p e r t y . As the p a r t y c o u n t e r c l a i m i n g f o r 

a d i v o r c e , Lajune p r e s e n t e d her case f i r s t . The t r i a l c o u r t 

h e a r d t e s t i m o n y from v a r i o u s w i t n e s s e s , i n c l u d i n g d i r e c t and 

c r o s s - e x a m i n a t i o n of Edward and Lajune. However, a t the c l o s e 

of L a june's p r e s e n t a t i o n of e v i d e n c e , she r e q u e s t e d t h a t the 

t r i a l c o u r t p r e c l u d e Edward from p r e s e n t i n g any ev i d e n c e 

r e g a r d i n g the i s s u e of common-law marria g e because he had 

f a i l e d t o f i l e an answer t o her c o u n t e r c l a i m f o r a d i v o r c e . 
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A l t h o u g h Edward i n f o r m e d the c o u r t t h a t he had w i t n e s s e s ready 

to t e s t i f y as t o t h a t i s s u e , the t r i a l c o u r t g r a n t e d Lajune's 

r e q u e s t . The h e a r i n g thus c o n c l u d e d a t the c l o s e of Lajune's 

p r e s e n t a t i o n of e v i d e n c e . 

The t r i a l c o u r t e n t e r e d a judgment on June 1, 2011, 

d e t e r m i n i n g t h a t a common-law marria g e e x i s t e d and d i v o r c i n g 

the p a r t i e s . The judgment a l s o awarded Lajune the r e a l 

p r o p e r t y but made Edward " s o l e l y r e s p o n s i b l e f o r the debt on 

t h i s p r o p e r t y " and r e q u i r e d him t o make a l l the mortgage 

payments r e l a t i n g t o the r e a l p r o p e r t y . Each p a r t y was 

a l l o w e d t o r e t a i n a l l " f i n a n c i a l a c c o u n t s , r e t i r e m e n t and 

p e n s i o n funds, and a l l p r o p e r t y he [ o r s h e ] brought i n t o the 

m a r r i a g e . " 

On June 30, 2011, Edward f i l e d a postjudgment motion t o 

a l t e r , amend, or v a c a t e the judgment, which was amended on 

J u l y 1, 2011, s p e c i f i c a l l y a s s e r t i n g t h a t the f i n d i n g of a 

common-law marria g e was i n e r r o r . Lajune a l s o f i l e d a motion 

to a l t e r , amend, or v a c a t e on June 30, 2011. The t r i a l c o u r t 

e n t e r e d an amended o r d e r on August 29, 2011, i n s t r u c t i n g the 

p a r t i e s t o s e l l and e q u a l l y d i v i d e a t i m e - s h a r e p r o p e r t y i n 

Mexico and i n s t r u c t i n g Edward t o g i v e Lajune $5,369.70 toward 

3 



2110020 

payment of her a t t o r n e y f e e s . The o r d e r d e n i e d a l l o t h e r 

r e q u e s t e d postjudgment r e l i e f . 

On a p p e a l , Edward argues ( 1 ) t h a t the t r i a l c o u r t e r r e d 

i n f i n d i n g a common-law m a r r i a g e , ( 2 ) t h a t t h i s case was 

i m p r o p e r l y t r a n s f e r r e d t o the d o m e s t i c - r e l a t i o n s d i v i s i o n of 

the J e f f e r s o n C i r c u i t C o u r t , ( 3 ) t h a t the t r i a l c o u r t f a i l e d 

t o e q u i t a b l y d i v i d e the p a r t i e s ' p r o p e r t y , (4) t h a t the t r i a l 

c o u r t d e n i e d him due p r o c e s s of law, and (5) t h a t the t r i a l 

c o u r t c o n s i d e r e d improper e v i d e n c e . We f i r s t address the 

i s s u e whether t h e r e was s u f f i c i e n t e v i d e n c e t o su p p o r t the 

t r i a l c o u r t ' s f i n d i n g t h a t Edward and Lajune e n t e r e d i n t o a 

common-law ma r r i a g e r e l a t i o n s h i p . 

Our supreme c o u r t has h e l d : 

" ' C o u r t s of t h i s s t a t e c l o s e l y s c r u t i n i z e c l a i m s 
of common law marria g e and r e q u i r e c l e a r and 
c o n v i n c i n g p r o o f t h e r e o f . ' Baker v. Townsend, 484 
So. 2d 1097, 1098 ( A l a . C i v . App. 1986), c i t i n g 
Walton v. Walton, 409 So. 2d 858 ( A l a . C i v . App. 

A t r i a l judge's f i n d i n g s of f a c t s based on 1982). A t r i a l judge's f i n d i n g s of f a c t s based on 
ore tenus e v i d e n c e are presumed c o r r e c t , and a 
judgment based on those f i n d i n g s w i l l not be 
r e v e r s e d u n l e s s they are found t o be p l a i n l y and 
p a l p a b l y wrong. Copeland v. R i c h a r d s o n , 551 So. 2d 
353, 354 ( A l a . 1989). The t r i a l c o u r t ' s judgment 
must be viewed i n l i g h t of a l l the ev i d e n c e and a l l 
l o g i c a l i n f e r e n c e s t h e r e f r o m , and i t ' w i l l be 
a f f i r m e d i f , under any r e a s o n a b l e a s p e c t of the 
t e s t i m o n y , t h e r e i s c r e d i b l e e v i d e n c e t o su p p o r t the 
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So. 2d 1084, 1086 judgment.' Adams v. Boan, 559 
( A l a . 1990) ( c i t a t i o n o m i t t e d ) . " 

L o f t o n v. E s t a t e of Weaver, 611 So. 2d 335, 336 ( A l a . 1992). 

C l e a r and c o n v i n c i n g e v i d e n c e i s 

" ' [ e ] v i d e n c e t h a t , when weighed a g a i n s t 
e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 
mind of the t r i e r of f a c t a f i r m c o n v i c t i o n 
as t o each e s s e n t i a l element of the c l a i m 
and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s of the c o n c l u s i o n . P r o o f by 
c l e a r and c o n v i n c i n g e v i d e n c e r e q u i r e s a 
l e v e l of p r o o f g r e a t e r than a preponderance 
of the e v i d e n c e or the s u b s t a n t i a l weight 
of the e v i d e n c e , but l e s s than beyond a 
r e a s o n a b l e doubt.' 

"§ 6 - 1 1 - 2 0 [ ( b ) ] ( 4 ) , A l a . Code 1975." 

L.M. v. D.D.F., 840 So. 2d 171, 179 ( A l a . C i v . App. 2002). 

"In Alabama, r e c o g n i t i o n of a common-law 
marriag e r e q u i r e s p r o o f of the f o l l o w i n g e l e m e n t s : 
(1) c a p a c i t y ; (2) p r e s e n t , mutual agreement t o 
permanently e n t e r the marria g e r e l a t i o n s h i p t o the 
e x c l u s i o n of a l l o t h e r r e l a t i o n s h i p s ; and (3) p u b l i c 
r e c o g n i t i o n of the r e l a t i o n s h i p as a marria g e and 
p u b l i c assumption of m a r i t a l d u t i e s and 
c o h a b i t a t i o n . S t r i n g e r [v. S t r i n g e r ] , 689 So. 2d 
[194,] 195 [ ( A l a . C i v . App. 199 7 ) ] , q u o t i n g Crosson  
v. Crosson, 668 So. 2d 868, 870 ( A l a . C i v . App. 
1995), c i t i n g B o s w e l l v. B o s w e l l , 497 So. 2d 479, 
480 ( A l a . 1986). Whether the e s s e n t i a l elements of 
a common-law marria g e e x i s t i s a q u e s t i o n of f a c t . 
S t r i n g e r , s u p r a , c i t i n g Johnson v. Johnson, 270 A l a . 
587, 120 So. 2d 739 (1960), and Arrow T r u c k i n g L i n e s  
v. Robinson, 507 So. 2d 1332 ( A l a . C i v . App. 1987) . 
Whether the p a r t i e s had the i n t e n t , or the mutual 
a s s e n t , t o e n t e r the marria g e r e l a t i o n s h i p i s a l s o 
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a q u e s t i o n of f a c t . See M i c k l e v. S t a t e , 21 So. 66 
(1896)." 

Gray v. Bush, 835 So. 2d 192, 194 ( A l a . C i v . App. 2001) . 

Edward s t i p u l a t e s i n h i s b r i e f t o t h i s c o u r t t h a t b o t h 

p a r t i e s p o s s e s s e d the r e q u i s i t e c a p a c i t y t o marry. We address 

whether the ev i d e n c e s u p p o r t e d the c o n c l u s i o n s t h a t the 

p a r t i e s e n t e r e d i n t o a p r e s e n t , mutual agreement t o 

permanently e n t e r the marria g e r e l a t i o n s h i p t o the e x c l u s i o n 

of a l l o t h e r r e l a t i o n s h i p s and t h a t t h e r e was p u b l i c 

r e c o g n i t i o n of the r e l a t i o n s h i p as a ma r r i a g e and the p a r t i e s 

p u b l i c l y assumed m a r i t a l d u t i e s and c o h a b i t e d w i t h each o t h e r . 

Edward and Lajune f i r s t met i n 1996. L a t e r t h a t same 

year, Edward moved from W i s c o n s i n t o Birmingham, a t which time 

he l i v e d w i t h Lajune i n a house t h a t she was r e n t i n g . Edward 

purchased a house i n Birmingham sometime s h o r t l y a f t e r moving 

t o Birmingham. Lajune l i v e d i n t h i s house w i t h Edward u n t i l 

2002. I n 2002, Edward and Lajune p u r c h as ed the r e a l p r o p e r t y , 

where the y l i v e d t o g e t h e r u n t i l 2010, a t which p o i n t Edward 

moved back t o W i s c o n s i n . 

At t r i a l , Edward t e s t i f i e d t h a t he d i d not c o n s i d e r 

Lajune t o be h i s w i f e . He f u r t h e r s t a t e d t h a t he had 

e x p l a i n e d t o Lajune a t the b e g i n n i n g of t h e i r r e l a t i o n s h i p 
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t h a t he d i d not i n t e n d t o get m a r r i e d because of h i s two 

p r e v i o u s f a i l e d m a r r i a g e s . Edward a d m i t t e d t h a t he had 

r e f e r r e d t o Lajune as h i s w i f e one time i n o r d e r t o purchase 

a t i m e - s h a r e i n Mexico. A c c o r d i n g t o h i s t e s t i m o n y , "they 

t o l d [him] i n o r d e r t o buy the p r o p e r t y down t h e r e [he] had t o 

put husband and w i f e " ; t h e r e f o r e , he t e s t i f i e d t h a t he had 

i n t e n t i o n a l l y m i s r e p r e s e n t e d t h e i r r e l a t i o n s h i p . 

Lajune p r e s e n t e d t h r e e w i t n e s s e s who t e s t i f i e d t o t h e i r 

b e l i e f s t h a t Lajune was m a r r i e d t o Edward. Each w i t n e s s 

d e s c r i b e d i n s t a n c e s when Lajune was r e f e r r e d t o as Edward's 

w i f e and he d i d not p u b l i c l y o b j e c t . However, when asked 

d i r e c t l y by opposing c o u n s e l i f Edward had ever i n t r o d u c e d her 

as h i s w i f e , Lajune responded, " [ s ] e v e r a l t i m e s , ... [he s a i d ] 

t h i s i s my s i g n i f i c a n t o t h e r . " ( E m p h a s i s added.) She f u r t h e r 

t e s t i f i e d t h a t , i n 1997, when asked by Edward's c o u s i n i f t h e y 

were m a r r i e d , she r e p l i e d , "no, not y e t . " 

Edward and Lajune b o t h t e s t i f i e d t h a t they d i d not have 

any j o i n t bank a c c o u n t s . Both of t h e i r names appear on the 

s p e c i a l w a r r a n t y deed and the mortgage document f o r the r e a l 

p r o p e r t y i n Birmingham. However, on the s p e c i a l w a r r a n t y deed 

they are l i s t e d as "Edward L. Dyess, a s i n g l e man, and Lajune 

7 



2110020 

White, a s i n g l e woman, as j o i n t t e n a n t s . . . . " (Emphasis added.) 

L i k e w i s e , the mortgage document l i s t s them as "Edward L. 

Dyess, an un m a r r i e d man, and Lajune White, an u n m a r r i e d 

woman." (Emphasis added.) The mortgage on the r e a l p r o p e r t y 

was p a i d s o l e l y by Edward. Lajune was r e s p o n s i b l e f o r p a y i n g 

f o r the u t i l i t i e s . 

L ajune i n t r o d u c e d i n t o e v i d e n c e , over Edward's o b j e c t i o n , 

a f u n e r a l program, a g r e e t i n g c a r d , and a newspaper a r t i c l e . 

The program was f o r Edward's n i e c e ' s f u n e r a l and l i s t e d 

s u r v i v i n g f a m i l y members. Lajune t e s t i f i e d t h a t the program 

l i s t s her as Edward's w i f e . Edward and Lajune were i n c l u d e d 

i n the program i n the f o l l o w i n g manner: "Edward (LaJune) Dyess 

of Birmingham, Alabama." The g r e e t i n g c a r d reads " f o r my 

w i f e " on the f r o n t . Lajune t e s t i f i e d t h a t Edward sent her the 

c a r d f o r her b i r t h d a y ; however, Edward d i d not r e c a l l s e n d i n g 

the c a r d and was unsure i f the s i g n a t u r e on the c a r d was 

a c t u a l l y h i s s i g n a t u r e . F i n a l l y , Lajune i s i d e n t i f i e d i n a 

newspaper a r t i c l e as Lajune White Dyess, a l t h o u g h Lajune 

t e s t i f i e d t h a t she d i d not know who p r o v i d e d t h i s i n f o r m a t i o n 

t o the newspaper. 
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I n s u p p o r t of the t r i a l c o u r t ' s c o n c l u s i o n t h a t the 

p a r t i e s had e n t e r e d i n t o a common-law m a r r i a g e , Lajune c i t e s 

K i n g v. K i n g , 269 A l a . 468, 114 So. 2d 145 (1959). That case, 

however, i s e a s i l y d i s t i n g u i s h e d from t h i s case. The p a r t i e s 

i n K i n g were c e r e m o n i a l l y m a r r i e d and l i v e d t o g e t h e r as 

husband and w i f e f o r a p p r o x i m a t e l y s i x years b e f o r e Mrs. K i n g 

d i s c o v e r e d a l e g a l impediment t o t h e i r m a r r i a g e . 1 269 A l a . a t 

470, 114 So. 2d a t 146. Once the impediment was removed, the 

Kin g s l i v e d t o g e t h e r f o r a p p r o x i m a t e l y f o u r months. 269 A l a . 

at 471, 114 So. 2d a t 147. Mr. K i n g argued t h a t , because t h e y 

d i d not have another m a r r i a g e ceremony a f t e r the removal of 

the l e g a l impediment, the two were never m a r r i e d . I d . 

In K i n g , our supreme c o u r t h e l d : " I t i s the w e l l - s e t t l e d 

r u l e t h a t i f p a r t i e s i n good f a i t h marry when i n f a c t a l e g a l 

impediment e x i s t s t o t h e i r m a r r i a g e , and they c o n t i n u e t o 

c o h a b i t as man and w i f e a f t e r the removal of the impediment t o 

t h e i r l a w f u l u n i o n , the law presumes a common-law m a r r i a g e . " 

I d . ( c i t i n g B a r n e t t v. B a r n e t t , 262 A l a . 655, 80 So. 2d 626 

(1955); Hunter v. Lynn, 256 A l a . 501, 55 So. 2d 849 (1952); 

1Mrs. K i n g l e a r n e d t h a t Mr. Ki n g ' s p r e v i o u s m a r r i a g e had 
not been d i s s o l v e d . 
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and H i l l v. L i n d s e y , 223 A l a . 550, 137 So. 395 (1931)). In 

the p r e s e n t case, t h e r e was no such l e g a l impediment 

p r e v e n t i n g the p a r t i e s from m a r r y i n g . A l t h o u g h Lajune 

t e s t i f i e d a t t r i a l t h a t Edward's c o u s i n , a p r e a c h e r , " b l e s s e d 

t h e i r u n i o n , " a t no time d i d Edward and Lajune p a r t i c i p a t e i n 

a m a r r i a g e ceremony p u r s u a n t t o a d u l y i s s u e d m a r r i a g e 

l i c e n s e . T h e r e f o r e , the h o l d i n g i n K i n g i s not a p p l i c a b l e t o 

the p r e s e n t c a s e . 2 

As s t a t e d above, the e x i s t e n c e of a common-law marria g e 

must be shown by c l e a r and c o n v i n c i n g e v i d e n c e . See L o f t o n , 

611 So. 2d a t 336. We conclude t h a t the e v i d e n c e p r e s e n t e d by 

Lajune i s i n s u f f i c i e n t t o show by c l e a r and c o n v i n c i n g 

e v i d e n c e t h a t the p a r t i e s ' e x h i b i t e d a p r e s e n t , mutual 

agreement t o permanently e n t e r the m a r r i a g e r e l a t i o n s h i p t o 

the e x c l u s i o n of a l l o t h e r r e l a t i o n s h i p s or t h a t the p a r t i e s ' 

r e l a t i o n s h i p was p u b l i c l y r e c o g n i z e d and t h a t the p a r t i e s 

p u b l i c l y assumed m a r i t a l d u t i e s . 

2 L a j u n e a l s o c i t e s B a r n e t t v. B a r n e t t , 262 A l a . 655, 80 
So. 2d 626 (1955). L i k e i n K i n g , the p a r t i e s i n B a r n e t t a l s o 
overcame a l e g a l impediment t o a c e r e m o n i a l m a r r i a g e , and, 
t h e r e f o r e , the h o l d i n g i n B a r n e t t i s not a p p l i c a b l e t o t h i s 
case. 
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" ' I t i s i n d i s p e n s a b l e t h a t the p a r t i e s must 
comport themselves i n such a manner as t o a c h i e v e 
p u b l i c r e c o g n i t i o n of t h e i r s t a t u s as common-law man 
and w i f e . ' B i s h o p v. B i s h o p , 57 A l a . App. 619, 622, 
330 So. 2d 443, 445 ( A l a . C i v . App. 1976). 

"We have s t a t e d : 
"'"[T]he m a r r i a g e r e l a t i o n s h i p may be 

shown i n any way t h a t can be known by 
o t h e r s , such as l i v i n g t o g e t h e r as man and 
w i f e , r e f e r r i n g t o each o t h e r i n the 
p resence of o t h e r s as b e i n g i n t h a t 
r e l a t i o n , d e c l a r i n g the r e l a t i o n i n v a r i o u s 
t y p es of documents and t r a n s a c t i o n s , 
s h a r i n g h o usehold d u t i e s and expenses, and 
g e n e r a l l y engaging i n ' a l l of the numerous 
a s p e c t s of day-to-day mutual e x i s t e n c e of 
m a r r i e d p e r s o n s . ' " ' 

" H a l l v. Duster, 727 So. 2d 834, 837 ( A l a . C i v . App. 
1999) ( q u o t i n g B i s h o p v. B i s h o p , 57 A l a . App. a t 
621, 330 So. 2d a t 445). The f a c t t h a t the p a r t i e s 
may have l i v e d t o g e t h e r or c o h a b i t e d , s t a n d i n g 
a l o n e , i s i n s u f f i c i e n t t o show t h a t the p a r t i e s had 
e n t e r e d i n t o a common-law m a r r i a g e . See Beck v.  
Beck, 286 A l a . 692, 698, 246 So. 2d 420, 426 (1971) 
('[I]n o r d e r t o c o n s t i t u t e a v a l i d common-law 
m a r r i a g e , the man and woman, f o l l o w i n g t h e i r mutual 
consent t o l i v e as man and w i f e , must so l i v e as t o 
g a i n the r e c o g n i t i o n of the p u b l i c t h a t they are 
l i v i n g as man and w i f e r a t h e r than i n a s t a t e of 
c o n c u b i n a g e . ' ) . " 

Reese v. H o l s t o n , 67 So. 3d 109, 112-13 ( A l a . C i v . App. 2011) . 

F i r s t , the e v i d e n c e d i d not show t h a t the p a r t i e s managed 

t h e i r f i n a n c e s i n a way t h a t would be c o n s i s t e n t w i t h a 

m a r i t a l r e l a t i o n s h i p . The p a r t i e s m a i n t a i n e d s e p a r a t e b a n k i n g 

a c c o u n t s . In f a c t , Edward r e c e n t l y added h i s daughter, who 
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has h i s power of a t t o r n e y , not Lajune, as a second 

owner/signer t o h i s c h e c k i n g account. A l t h o u g h b o t h of t h e i r 

names do appear on the deed and the mortgage document r e l a t i n g 

t o the r e a l p r o p e r t y , those documents c l e a r l y i n d i c a t e t h a t 

the p a r t i e s are s i n g l e and unmarried, r e s p e c t i v e l y . F u r t h e r , 

Edward t e s t i f i e d t h a t he c o n s i s t e n t l y f i l e d h i s income-tax 

r e t u r n s an u n m a r r i e d i n d i v i d u a l . Lajune t e s t i f i e d t h a t she 

l a s t f i l e d an income-tax r e t u r n i n e i t h e r 1999 or 2000, a t 

which time she a l s o f i l e d as an u n m a r r i e d i n d i v i d u a l . 

Second, t h e r e i s i n s u f f i c i e n t e v i d e n c e t o show t h a t the 

p a r t i e s ' r e l a t i o n s h i p was p u b l i c l y r e c o g n i z e d as a common-law 

ma r r i a g e . Lajune produced w i t n e s s e s who t e s t i f i e d t o t h e i r 

b e l i e f s t h a t Edward and Lajune were m a r r i e d . T h e i r b e l i e f s 

were p r i m a r i l y based upon i n s t a n c e s when Edward d i d not 

p u b l i c l y o b j e c t t o i n f e r e n c e s by o t h e r people t h a t Lajune was 

h i s w i f e . One w i t n e s s t e s t i f i e d t h a t Edward once s a i d t o her, 

"you [are] the one t h a t i s keeping my w i f e away from the house 

a l l the t i m e . " However, Lajune a l s o t e s t i f i e d t h a t Edward 

i n t r o d u c e d her as h i s s i g n i f i c a n t o t h e r , not as h i s w i f e . 

A c c o r d i n g t o the r e c o r d , the o n l y i n s t a n c e i n which Edward 

r e f e r r e d t o Lajune as h i s w i f e was when he purchased the t i m e -

12 
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share i n Mexico. I t i s u n d i s p u t e d t h a t Lajune d i d not change 

her name on her church r o l l , the u t i l i t y b i l l s , her r e t i r e m e n t 

account, her widow's p e n s i o n , or w i t h the S o c i a l S e c u r i t y 

A d m i n i s t r a t i o n . 

The o n l y o t h e r e v i d e n c e Lajune i n t r o d u c e d a t t r i a l was 

documentary e v i d e n c e i n c l u d i n g the f u n e r a l program, the 

g r e e t i n g c a r d , and the newspaper a r t i c l e . 3 However, those 

documents are i n s u f f i c i e n t t o "'meet the r e q u i r e d s t a n d a r d of 

a p e r s u a s i v e p a t t e r n of unambivalent conduct, but r a t h e r are 

too few and i s o l a t e d . ' " Reese, 67 So. 3d a t 113 ( q u o t i n g 

B i s h o p v. B i s h o p , 57 A l a . App. 619, 622, 330 So. 2d 443, 446 

( A l a . C i v . App. 1976). 

Because the e v i d e n c e b e f o r e the t r i a l c o u r t was 

i n s u f f i c i e n t t o s u p p o r t i t s d e t e r m i n a t i o n t h a t the p a r t i e s had 

c l e a r l y and c o n v i n c i n g l y e n t e r e d i n t o a common-law m a r r i a g e , 

we r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r as i t determined 

3Edward argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 
a d m i t t i n g those items i n t o e v i d e n c e , because, he argues, they 
were not p r o p e r l y a u t h e n t i c a t e d , as r e q u i r e d by Rule 901, A l a . 
R. E v i d . Because we conclude t h a t , even c o n s i d e r i n g the 
f u n e r a l program, the g r e e t i n g c a r d , and the newspaper a r t i c l e , 
the e v i d e n c e was i n s u f f i c i e n t t o support the e x i s t e n c e of a 
common-law m a r r i a g e , the t r i a l c o u r t ' s e r r o r , i f any, i n 
a d m i t t i n g those items i n t o e v i d e n c e was h a r m l e s s . See Dinmark  
v. F a r r i e r , 510 So. 2d 819, 820-21 ( A l a . 1987). 
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t h a t the p a r t i e s were m a r r i e d . Consequently, because we h o l d 

t h a t the p a r t i e s were not m a r r i e d , the t r i a l c o u r t ' s d i v i s i o n 

of p r o p e r t y i s a l s o due t o be r e v e r s e d . Because we r e v e r s e 

the t r i a l c o u r t ' s h o l d i n g t h a t the p a r t i e s were m a r r i e d and 

the d i v i s i o n of p r o p e r t y , we need not address Edward's 

r e m a i n i n g i s s u e s . We t h e r e f o r e remand the cause w i t h 

i n s t r u c t i o n s f o r the t r i a l c o u r t t o e n t e r a judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , J . , concur. 

Moore, J . , concurs i n the judgment of r e v e r s a l b u t 

d i s s e n t s as t o the r a t i o n a l e and the remand i n s t r u c t i o n s , w i t h 

w r i t i n g , which Bryan, J . , j o i n s . 
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MOORE, Judge, c o n c u r r i n g i n the judgment of r e v e r s a l but 

d i s s e n t i n g as t o the r a t i o n a l e and the remand i n s t r u c t i o n s . 

The main o p i n i o n concludes t h a t "the e v i d e n c e b e f o r e the 

t r i a l c o u r t was i n s u f f i c i e n t t o s u p p o r t i t s d e t e r m i n a t i o n t h a t 

[Edward Dyess and L a j u n e White Dyess] had c l e a r l y and 

c o n v i n c i n g l y e n t e r e d i n t o a common-law m a r r i a g e , " r e v e r s e s the 

t r i a l c o u r t ' s judgment " i n s o f a r as i t d e termined t h a t the 

p a r t i e s were m a r r i e d " and d i v i d e d the p a r t i e s ' p r o p e r t y , and 

remands the cause w i t h i n s t r u c t i o n s t h a t the t r i a l c o u r t e n t e r 

a judgment c o n s i s t e n t w i t h the main o p i n i o n . ___ So. 3d a t 

___ . I agree t h a t the judgment s h o u l d be r e v e r s e d , but I 

d i s a g r e e w i t h the main o p i n i o n ' s b a s i s f o r r e v e r s i n g and w i t h 

the remand i n s t r u c t i o n s . 

U n l i k e the main o p i n i o n , I conclude t h a t L a j u n e White 

Dyess p r e s e n t e d s u f f i c i e n t e v i d e n c e upon which the t r i a l c o u r t 

c o u l d have found t h a t she and Edward Dyess were m a r r i e d a t 

common law, see M e l t o n v. J e n k i n s , [Ms. 2101111, March 16, 

2012] ___ So. 3d ___ , ___ ( A l a . C i v . App. 2012) (Moore, J . , 

d i s s e n t i n g ) ; however, because I a l s o conclude t h a t the t r i a l 

c o u r t e r r e d i n not p e r m i t t i n g Edward t o p r e s e n t e v i d e n c e on 

the i s s u e , I would r e v e r s e the t r i a l c o u r t ' s judgment and 
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remand the cause f o r the t r i a l c o u r t t o a l l o w Edward t o 

p r e s e n t h i s e v i d e n c e . 

The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t ended i t s ore  

tenus h e a r i n g a t the c l o s e of Lajune's c a s e - i n - c h i e f . At t h a t 

p o i n t i n the p r o c e e d i n g s , Lajune p o i n t e d out t h a t Edward had 

f a i l e d t o r e p l y t o her c o u n t e r c l a i m and moved the t r i a l c o u r t 

t o b ar Edward from p r e s e n t i n g any ev i d e n c e r e g a r d i n g Lajune's 

a l l e g a t i o n i n the c o u n t e r c l a i m t h a t t h e y were m a r r i e d a t 

common law. Lajune based her motion on Rule 7, A l a . R. C i v . 

P., which r e q u i r e s a p a r t y t o r e p l y t o a c o u n t e r c l a i m , and on 

Rule 8 ( d ) , A l a . R. C i v . P., which p r o v i d e s t h a t "[a]verments 

i n a p l e a d i n g t o which a r e s p o n s i v e p l e a d i n g i s r e q u i r e d ... 

are a d m i t t e d when not d e n i e d i n the r e s p o n s i v e p l e a d i n g . " The 

t r i a l c o u r t g r a n t e d Lajune's motion by t e r m i n a t i n g the h e a r i n g 

w i t h o u t a l l o w i n g Edward t o p r e s e n t any w i t n e s s e s or o t h e r 

e v i d e n c e t o sup p o r t h i s e a r l i e r t e s t i m o n y i n Lajune's c a s e - i n -

c h i e f t h a t he had never i n t e n d e d t o marry Lajune and t h a t he 

had not p u b l i c l y r e c o g n i z e d t h a t t h e y were husband and w i f e . 

The t r i a l c o u r t e r r e d t o r e v e r s a l i n end i n g the t r i a l on 

the grounds a s s e r t e d by L a j u n e . In h i s c o m p l a i n t , Edward 

a s s e r t e d t h a t the p a r t i e s were "unmarried owners" of c e r t a i n 

16 
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r e a l e s t a t e t h a t he wanted e q u i t a b l y p a r t i t i o n e d or d i v i d e d . 

Lajune answered t h a t c o m p l a i n t by denying t h a t a l l e g a t i o n . 

Based s o l e l y on the c o m p l a i n t and the answer, the p a r t i e s were 

c l e a r l y a t i s s u e over t h e i r m a r i t a l s t a t u s and the e q u i t a b l e 

d i v i s i o n of t h e i r p r o p e r t y ; the f a i l u r e of Edward t o f u r t h e r 

r e p l y t o Lajune's c o u n t e r c l a i m d i d not o b v i a t e those 

c o n t r o v e r s i e s . 

In Hawk v. B a v a r i a n Motor Works, 342 So. 2d 355 ( A l a . 

1977), our supreme c o u r t a ddressed the i s s u e whether, 

" i n a l l c i r c u m s t a n c e s , the f a i l u r e t o f i l e a w r i t t e n 
d e n i a l of a p l e a d i n g t o which a response i s 
r e q u i r e d , under Rule 8 ( d ) , [ A l a . R. C i v . P.,] admits 
the a l l e g a t i o n s of t h a t p l e a d i n g where the i s s u e s 
t r i e d are embraced i n p r i o r p l e a d i n g s t h a t were 
responded t o i n w r i t i n g . " 

342 So. 2d a t 356. In Hawk, the defendant f i l e d an answer 

g e n e r a l l y denying the averments i n the p l a i n t i f f ' s o r i g i n a l 

c o m p l a i n t a l l e g i n g t h a t d e f e c t s i n a m o t o r c y c l e t h a t had been 

manufactured and d i s t r i b u t e d by the defendant had caused the 

p l a i n t i f f p e r s o n a l i n j u r i e s . However, the defendant d i d not 

f i l e an answer t o an amended c o m p l a i n t i n which the p l a i n t i f f 

a s s e r t e d a new count a l l e g i n g t h a t the defendant had had 

n o t i c e of the d e f e c t s . When the case went t o t r i a l , the 

p l a i n t i f f s e i z e d on the defendant's f a i l u r e t o f i l e a w r i t t e n 
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answer t o the amended c o m p l a i n t as a ground f o r a d i r e c t e d 

v e r d i c t , now known as a judgment as a m a t t e r of law, see Rule 

50, A l a . R. C i v . P., on the added count. The t r i a l c o u r t 

d e n i e d t h a t motion, and, on a p p e a l , our supreme c o u r t a f f i r m e d 

the t r i a l c o u r t ' s o r d e r d e n y ing the motion, s t a t i n g t h a t 

"mere f a i l u r e t o f i l e an a d d i t i o n a l answer t o a 
r e c a s t t h e o r y of one i s s u e a l r e a d y s t a t e d i n a 
p r e v i o u s l y f i l e d p l e a d i n g c o u l d not r e a s o n a b l y and 
f a i r l y r e q u i r e s t r i c t a p p l i c a t i o n of Rule 8 ( d ) [ , 
A l a . R. C i v . P.,] t o t h w a r t the j u s t d e t e r m i n a t i o n 
of t h i s a c t i o n . " 

342 So. 2d a t 357. The supreme c o u r t reasoned t h a t the 

amended c o m p l a i n t " s t a t e s n o t h i n g so m a t e r i a l l y d i f f e r e n t from 

what i s s t a t e d i n the o r i g i n a l c o m p l a i n t so t h a t an answer t o 

the o r i g i n a l would not s u f f i c i e n t l y answer the amendment." 

342 So. 2d a t 357. See a l s o Manci v. B a l l , Koons & Watson, 

995 So. 2d 161 ( A l a . 2008) ( f a i l u r e of law f i r m t o r e p l y t o 

amended c o u n t e r c l a i m , which o n l y a m p l i f i e d c l i e n t ' s grounds 

f o r s e e k i n g a judgment d e c l a r i n g t h a t he d i d not owe law f i r m 

f e e s under a c o n t i n g e n c y - f e e agreement because of law f i r m ' s 

a l l e g e d l e g a l m a l p r a c t i c e , d i d not amount t o an a d m i s s i o n of 

those grounds under Rule 8(d) when law f i r m had p r e v i o u s l y 

r e p l i e d t o o r i g i n a l c o u n t e r c l a i m and d e n i e d the m a t e r i a l 

a l l e g a t i o n s t h e r e i n ) . 

18 



2110020 

Based on Hawk and Manci, I conclude t h a t the t r i a l c o u r t 

e r r e d i n d i s a l l o w i n g Edward t o p r e s e n t h i s case. L a j u n e ' s 

c o u n t e r c l a i m o n l y a m p l i f i e d her reasons f o r den y i n g the 

a l l e g a t i o n s i n Edward's c o m p l a i n t r e g a r d i n g t h e i r m a r i t a l 

s t a t u s and the e q u i t a b l e d i v i s i o n of t h e i r p r o p e r t y . The 

c o u n t e r c l a i m d i d not add a c o m p l e t e l y new c o n t r o v e r s y , but 

o n l y r e c a s t the o r i g i n a l c o n t r o v e r s y i n the form of a 

c o u n t e r c l a i m f o r a d i v o r c e . L a j u n e o b v i o u s l y was not m i s l e d 

i n t o b e l i e v i n g by the s t a t e of the p l e a d i n g s t h a t Edward had 

conceded t h a t t h e y were m a r r i e d a t common law or t h a t he had 

a d m i t t e d t h a t she was e n t i t l e d t o an e q u i t a b l e p r o p e r t y 

d i v i s i o n under m a r i t a l law. In her c a s e - i n - c h i e f , L a j u n e , 

r e c o g n i z i n g the ongoing c o n t r o v e r s y , p r e s e n t e d e v i d e n c e 

d e s i g n e d s o l e l y t o address those i s s u e s . On the o t h e r hand, 

Edward was p r e j u d i c e d by not b e i n g a l l o w e d t o p r e s e n t h i s own 

evid e n c e on those i s s u e s because of a t e c h n i c a l i t y i n f a i l i n g 

t o f i l e an a d d i t i o n a l p l e a d i n g t h a t would have o n l y r e p l i c a t e d 

the a l l e g a t i o n s i n h i s o r i g i n a l c o m p l a i n t . 

The r u l e s of c i v i l p rocedure " s h a l l be c o n s t r u e d and 

a d m i n i s t e r e d t o secure the j u s t , speedy and i n e x p e n s i v e 

d e t e r m i n a t i o n of e v e r y a c t i o n . " Rule 1 ( c ) , A l a . R. C i v . P. 
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In s t r i c t l y a p p l y i n g Rule 8 ( d ) , the t r i a l c o u r t d e n i e d Edward 

an o p p o r t u n i t y t o be heard, and i t s judgment i s t h e r e f o r e due 

to be r e v e r s e d and the case remanded t o a l l o w f o r a f a i r t r i a l 

of the m e r i t s . 

Bryan, J . , c o n c u r s . 
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