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I n M a r c h 2009, Deborah Habeb r e n t e d a room i n a M o t e l 6 

o p e r a t e d by A c c o r N o r t h A m e r i c a , I n c . ( " A c c o r " ) . A c c o r d i n g t o 
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Habeb's c o m p l a i n t , s h e was b i t t e n by bed b u g s AND s u f f e r e d 

w e l t s on h e r s k i n a s a r e s u l t . She s u e d A c c o r i n O c t o b e r 

2010, a l l e g i n g v a r i o u s t h e o r i e s o f l i a b i l i t y , i n c l u d i n g b r e a c h 

o f t h e i m p l i e d w a r r a n t y o f h a b i t a b i l i t y ; u n j u s t e n r i c h m e n t o r , 

i n t h e a l t e r n a t i v e , a s s u m p s i t ; p r e m i s e s l i a b i l i t y ; f r a u d i n 

t h e i n d u c e m e n t ; p r o m i s s o r y f r a u d ; and " g e n e r a l s i m p l e and 

g r o s s n e g l i g e n c e . " Habeb a l s o a s s e r t e d a c l a i m u n d e r t h e 

A labama D e c e p t i v e T r a d e P r a c t i c e s A c t , c o d i f i e d a t A l a . Code 

1 975, § 8-19-1 e t s e q . ("the A c t " ) ; s p e c i f i c a l l y , Habeb 

a l l e g e d t h a t A c c o r had r e p r e s e n t e d t h a t i t s a c c o m m o d a t i o n s 

were h a b i t a b l e when i t knew t h a t t h e p r e m i s e s were i n f e c t e d 

w i t h bed bugs and t h a t s u c h c o n d u c t amounted t o an u n l a w f u l 

t r a d e p r a c t i c e p r o h i b i t e d by t h e A c t . 

By l e t t e r d a t e d A p r i l 1, 2011, A c c o r made an o f f e r o f 

j u d g m e n t t o Habeb p u r s u a n t t o R u l e 68, A l a . R. C i v . P. T h a t 

o f f e r o f j u d g m e n t r e a d , i n i t s e n t i r e t y , as f o l l o w s : 

" P l e a s e a c c e p t t h i s c o r r e s p o n d e n c e as an O f f e r o f 
Judgment p u r s u a n t t o R u l e 68 o f t h e Alabama R u l e s o f 
C i v i l P r o c e d u r e . The D e f e n d a n t , A c c o r N o r t h A m e r i c a , 
o f f e r s t o a l l o w j u d g m e n t t o be t a k e n a g a i n s t i t by 
t h e P l a i n t i f f , Debra [ s i c ] Habeb, f o r t h e amount o f 
$ 2 ,500.00, e a c h p a r t y t o b e a r i t s o r h e r own c o s t s . " 

Habeb f i l e d h e r n o t i c e o f a c c e p t a n c e o f t h e o f f e r o f j u d g m e n t 

on A p r i l 7, 2011. I n h e r n o t i c e o f a c c e p t a n c e , w h i c h a s k e d 
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t h a t t h e c l e r k e n t e r j u d g m e n t on t h e o f f e r o f j u d g m e n t as 

r e q u i r e d by R u l e 68, Habeb f u r t h e r s t a t e d t h a t she i n t e n d e d t o 

f i l e a m o t i o n f o r an award o f a t t o r n e y f e e s u n d e r § 8-19-

1 0 ( a ) ( 3 ) , w h i c h r e q u i r e s a t r i a l c o u r t t o award a r e a s o n a b l e 

a t t o r n e y f e e t o a s u c c e s s f u l l i t i g a n t u n d e r t h e A c t . 

On A p r i l 12, 2011, A c c o r f i l e d a " m o t i o n t o e n f o r c e 

s e t t l e m e n t " w i t h t h e t r i a l c o u r t , i n w h i c h i t a r g u e d t h a t t h e 

A p r i l 1, 2011, o f f e r o f j u d g m e n t had n o t l e f t open t h e amount 

o f a t t o r n e y f e e s and t h a t t h e o f f e r o f j u d g m e n t had, i n f a c t , 

been i n t e n d e d t o i n c l u d e any award o f a t t o r n e y f e e s t o w h i c h 

Habeb m i g h t be e n t i t l e d . A c c o r a p p e a r e d t o c o n s i d e r t h e 

l a n g u a g e c o n t a i n e d i n t h e o f f e r o f j u d g m e n t i n d i c a t i n g t h a t 

e a c h p a r t y was t o b e a r " i t s ... own c o s t s " t o mean t h a t e a c h 

p a r t y was t o b e a r i t s own c o s t s and i t s own a t t o r n e y f e e s . I n 

a d d i t i o n , A c c o r s t a t e d t h a t t h e o f f e r o f j u d g m e n t "was 

e x t e n d e d as a c o m p l e t e r e s o l u t i o n o f t h e c l a i m . No o f f e r was 

made f o r a d d i t i o n a l c o s t s o r f e e s , i n c l u d i n g a t t o r n e y f e e s . 

Such o f f e r i n c l u d e d c o n t e m p l a t i o n o f t h e t a x a t i o n o f 

a t t o r n e y ' s f e e s as i t was e x t e n d e d f o r t h e f u l l and f i n a l  

r e s o l u t i o n o f t h i s m a t t e r . " A c c o r f u r t h e r a r g u e d t h a t Habeb 

was n o t e n t i t l e d t o a t t o r n e y f e e s u n d e r t h e A c t b e c a u s e , A c c o r 
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c o n t e n d e d , b e f o r e a t t o r n e y f e e s c o u l d be awarded u n d e r t h e 

A c t , A c c o r w o u l d have had t o have been f o u n d l i a b l e f o r o r 

w o u l d have had t o have a d m i t t e d l i a b i l i t y f o r an u n l a w f u l 

t r a d e p r a c t i c e ; a c c o r d i n g t o A c c o r , t h e o f f e r o f j u d g m e n t had 

n o t a d m i t t e d l i a b i l i t y . 

Habeb o p p o s e d A c c o r ' s m o t i o n t o e n f o r c e t h e s e t t l e m e n t . 

I n h e r o p p o s i t i o n , Habeb r e l i e d on C i t y o f B i r m i n g h a m v. H o r n , 

718 So. 2d 694 ( A l a . 1 9 9 8 ) , w h i c h , she s a i d , s t a n d s f o r t h e 

p r o p o s i t i o n t h a t a t r i a l c o u r t must award an a t t o r n e y f e e 

a f t e r j u d g m e n t i s e n t e r e d on a R u l e 68 o f f e r o f j u d g m e n t t h a t 

s p e c i f i e s t h a t e a c h p a r t y i s t o b e a r i t s own c o s t s . She a l s o 

c o n t e n d e d i n h e r o p p o s i t i o n t h a t a t r i a l c o u r t has no r o l e i n 

a R u l e 68 o f f e r - o f - j u d g m e n t s i t u a t i o n o t h e r t h a n t o e n t e r 

j u d g m e n t i n a c c o r d a n c e w i t h an a c c e p t e d o f f e r o f j u d g m e n t . 

A f t e r a h e a r i n g a t w h i c h i t h e a r d a r g u m e n t s o f c o u n s e l , 

and a f t e r c o n s i d e r i n g t h e b r i e f s and t h e p l e a d i n g s f i l e d by 

t h e p a r t i e s , t h e t r i a l c o u r t e n t e r e d an o r d e r on A u g u s t 24, 

2011, d e n y i n g A c c o r ' s m o t i o n t o e n f o r c e t h e s e t t l e m e n t and 

d e n y i n g Habeb's r e q u e s t t h a t j u d g m e n t be e n t e r e d on t h e R u l e 

68 o f f e r o f j u d g m e n t . The t r i a l c o u r t c o n c l u d e d , as a m a t t e r 

o f l a w , t h a t " t h e r e was n e v e r m u t u a l a s s e n t o r a m e e t i n g o f 
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t h e minds between t h e p a r t i e s [ a s t o t h e ] c o n d i t i o n s and te r m s 

[ u p o n w h i c h ] t h i s l i t i g a t i o n w o u l d e nd." The t r i a l c o u r t 

d i s t i n g u i s h e d H o r n , r a t h e r a p p r o p r i a t e l y , n o t i n g t h a t t h e 

p a r t i e s i n Horn had n o t a r g u e d t h a t t h e t e r m s o f t h e R u l e 68 

o f f e r o f j u d g m e n t had i n c l u d e d w i t h i n t h e amount o f t h e 

j u d g m e n t an amount f o r a t t o r n e y f e e s and t h u s t h a t t h e i s s u e 

had n o t been a d d r e s s e d by t h e Horn c o u r t . 

A f t e r f i l i n g a m o t i o n t o r e c o n s i d e r t h e t r i a l c o u r t ' s 

A u g u s t 24, 2011, o r d e r , w h i c h t h e t r i a l c o u r t d e n i e d , Habeb 

t i m e l y f i l e d a p e t i t i o n s e e k i n g a w r i t o f mandamus i n t h e 

Alabama Supreme C o u r t . T h a t c o u r t d e t e r m i n e d t h a t t h e 

p e t i t i o n f e l l w i t h i n t h e j u r i s d i c t i o n o f t h i s c o u r t , see A l a . 

Code 1975, § 12-3-11, and t r a n s f e r r e d t h e p e t i t i o n t o t h i s 

c o u r t f o r c o n s i d e r a t i o n . Habeb s e e k s a w r i t o f mandamus 

d i r e c t i n g t h e t r i a l c o u r t t o e n t e r judgment on t h e R u l e 68 

o f f e r o f judgment c o n s i s t e n t w i t h i t s t e r m s , w h i c h , she 

a r g u e s , p e r m i t h e r t o s e e k a t t o r n e y f e e s u n d e r t h e A c t . 

A c c o r , h owever, a r g u e s t h a t t h e t r i a l c o u r t c o r r e c t l y 

c o n c l u d e d t h a t t h e p a r t i e s d i d n o t m u t u a l l y a s s e n t t o t h e 

o f f e r o f judgment and t h a t Habeb's p e t i t i o n s h o u l d be d e n i e d . 

As we have e x p l a i n e d : 
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"'"[M]andamus i s a d r a s t i c 
and e x t r a o r d i n a r y w r i t t h a t w i l l 
be i s s u e d o n l y when t h e r e i s : ( 1 ) 
a c l e a r l e g a l r i g h t i n t h e 
p e t i t i o n e r t o t h e o r d e r s o u g h t ; 
( 2 ) an i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do 
s o ; (3) t h e l a c k o f a n o t h e r 
a d e q u a t e remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e 
c o u r t . " Ex p a r t e H o r t o n , 711 So. 
2d 979, 983 ( A l a . 1 9 9 8 ) . ' " 

Ex p a r t e B u i l d e r s & C o n t r a c t o r s A s s ' n o f M i s s i s s i p p i S e l f - 

I n s u r e r ' s Fund, 980 So. 2d 1003, 1006 ( A l a . C i v . App. 2007) 

( q u o t i n g Ex p a r t e A l l o y Wheels I n t ' l , L t d . , 882 So. 2d 819, 

821 ( A l a . 2 0 0 3 ) , o v e r r u l e d on o t h e r g r o u n d s by Ex p a r t e DBI, 

I n c . , 23 So. 3d 635, 657 ( A l a . 2 0 0 9 ) ) . 

R u l e 68 r e a d s , i n p e r t i n e n t p a r t : 

"At any t i m e more t h a n f i f t e e n (15) days b e f o r e 
t h e t r i a l b e g i n s , a p a r t y d e f e n d i n g a g a i n s t a c l a i m 
may s e r v e upon t h e a d v e r s e p a r t y an o f f e r t o a l l o w 
j u d gment t o be t a k e n a g a i n s t t h e d e f e n d i n g p a r t y f o r 
t h e money o r p r o p e r t y o r t o t h e e f f e c t s p e c i f i e d i n 
t h e o f f e r , w i t h c o s t s t h e n a c c r u e d . I f w i t h i n t e n 
(10) days a f t e r t h e s e r v i c e o f t h e o f f e r , t h e 
a d v e r s e p a r t y s e r v e s w r i t t e n n o t i c e t h a t t h e o f f e r 
i s a c c e p t e d , e i t h e r p a r t y may t h e n f i l e t h e o f f e r 
and n o t i c e o f a c c e p t a n c e t o g e t h e r w i t h p r o o f o f 
s e r v i c e t h e r e o f and t h e r e u p o n t h e c l e r k s h a l l e n t e r 
j u d g m e n t . An o f f e r n o t a c c e p t e d s h a l l be deemed 
w i t h d r a w n and e v i d e n c e t h e r e o f i s n o t a d m i s s i b l e 
e x c e p t i n a p r o c e e d i n g t o d e t e r m i n e c o s t s . I f t h e 
judgment f i n a l l y o b t a i n e d by t h e o f f e r e e i s n o t more 
f a v o r a b l e t h a n t h e o f f e r , t h e o f f e r e e must pay t h e 
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c o s t s i n c u r r e d a f t e r t h e m a k i n g o f t h e o f f e r . The 
f a c t t h a t an o f f e r i s made b u t n o t a c c e p t e d does n o t 
p r e c l u d e a s u b s e q u e n t o f f e r . When t h e l i a b i l i t y o f 
one p a r t y t o a n o t h e r has been d e t e r m i n e d by v e r d i c t 
o r o r d e r o r j u d g m e n t , b u t t h e amount o r e x t e n t o f 
t h e l i a b i l i t y r e m a i n s t o be d e t e r m i n e d by f u r t h e r 
p r o c e e d i n g s , t h e p a r t y a d j u d g e d l i a b l e may make an 
o f f e r o f j u d g m e n t , w h i c h s h a l l have t h e same e f f e c t 
as an o f f e r made b e f o r e t r i a l i f i t i s s e r v e d w i t h i n 
a r e a s o n a b l e t i m e , n o t l e s s t h a n t e n (10) d a y s , 
p r i o r t o t h e commencement o f h e a r i n g s t o d e t e r m i n e 
t h e amount o r e x t e n t o f l i a b i l i t y . " 

U n der Alabama l a w , c o s t s do n o t i n c l u d e a t t o r n e y f e e s . 

A t k i n s o n v. Long, 559 So. 2d 55, 58 ( A l a . C i v . App. 1 990 ) . 

T h u s, a r e f e r e n c e t o c o s t s i n a R u l e 68 o f f e r o f judgment does 

n o t c o n s t i t u t e a r e f e r e n c e t o a t t o r n e y f e e s . The o f f e r o f 

judgment made by A c c o r , t h e n , c o u l d n o t have r e f e r e n c e d 

a t t o r n e y f e e s by i n d i c a t i n g t h a t e a c h p a r t y was t o b e a r i t s 

own c o s t s . 

As n o t e d above, t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e 

p a r t i e s had n o t r e a c h e d a m e e t i n g o f t h e minds r e g a r d i n g t h e 

ter m s o f t h e R u l e 68 o f f e r o f j u d g m e n t . B a s e d on t h e 

arg u m e n t s p r e s e n t e d t o t h e t r i a l c o u r t , and t o t h i s c o u r t b o t h 

i n t h e p a r t i e s ' r e s p e c t i v e f i l i n g s and a t o r a l a rgument, we 

a g r e e w i t h t h e t r i a l c o u r t t h a t t h e o n l y c o n c l u s i o n t h a t t h e 

t r i a l c o u r t c o u l d have r e a c h e d was t h a t t h e p a r t i e s e a c h had 

a d i s t i n c t and d i f f e r e n t u n d e r s t a n d i n g a b o u t w h e t h e r t h e 
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o f f e r e d amount i n c l u d e d an amount f o r a t t o r n e y f e e s o r w h e t h e r 

t h e o f f e r o f j u d g m e n t l e f t t h e i s s u e o f a t t o r n e y f e e s open f o r 

l a t e r d e c i s i o n by t h e t r i a l c o u r t . T h i s m a t e r i a l d i s a g r e e m e n t 

b e tween t h e p a r t i e s c l e a r l y s u p p o r t s t h e t r i a l c o u r t ' s 

c o n c l u s i o n t h a t t h e p a r t i e s n e v e r had a m e e t i n g o f t h e minds 

r e g a r d i n g t h e t e r m s o f t h e o f f e r o f j u d g m e n t . Ex p a r t e I n d u s .  

T e c h s . , I n c . , 707 So. 2d 234, 238 ( A l a . 1 997) ( d e t e r m i n i n g 

t h a t a m a t e r i a l d i s a g r e e m e n t b etween t h e p a r t i e s o v e r one 

p o r t i o n o f an a g r e e m e n t p r e v e n t e d a m e e t i n g o f t h e minds on 

t h e i s s u e ) . 

The t r i a l c o u r t ' s c o n c l u s i o n i s i n k e e p i n g w i t h W h i t a k e r  

v. A s s o c i a t e d C r e d i t S e r v i c e s , I n c . , 946 F.2d 1222 ( 6 t h C i r . 

1 9 9 1 ) , w h i c h o u r supreme c o u r t c i t e d w i t h a p p r o v a l i n A u b u r n  

E n g i n e e r s , I n c . v. Downtown P r o p e r t i e s #1, 675 So. 2d 415, 417 

( A l a . 1 9 9 6 ) . I n W h i t a k e r , t h e U n i t e d S t a t e s C o u r t o f A p p e a l s 

f o r t h e S i x t h C i r c u i t a f f i r m e d t h e f e d e r a l d i s t r i c t c o u r t ' s 

d e c i s i o n s e t t i n g a s i d e a judgment e n t e r e d on a R u l e 68 o f f e r 

o f j u d g m e n t . W h i t a k e r , 946 F.2d a t 1226. The W h i t a k e r c o u r t 

a p p r o v e d o f t h e f e d e r a l d i s t r i c t c o u r t ' s d e t e r m i n a t i o n t h a t 

t h e p a r t i e s t o t h e R u l e 68 o f f e r o f j u dgment had n o t come t o 

a m e e t i n g o f t h e minds r e g a r d i n g t h e t e r m s o f t h e o f f e r o f 
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judgment and t h e r e f o r e t h a t t h e a c c e p t a n c e was i n v a l i d and no 

e n f o r c e a b l e c o n t r a c t was f o r m e d . I d . 

L i k e t h e f e d e r a l d i s t r i c t c o u r t i n W h i t a k e r , t h e t r i a l 

c o u r t i n t h e p r e s e n t c a s e c o n c l u d e d t h a t t h e p a r t i e s ' m a t e r i a l 

d i s a g r e e m e n t o v e r t h e t e r m s o f t h e o f f e r o f judgment 

p r e c l u d e d , as a m a t t e r o f l a w , t h e f o r m a t i o n o f a b i n d i n g 

c o n t r a c t . Our supreme c o u r t has i n d i c a t e d t h a t g e n e r a l 

c o n t r a c t p r i n c i p l e s a r e a p p l i e d t o R u l e 68 o f f e r s o f j u d g m e n t , 

see A u b u r n E n g ' r s , 675 So. 2d a t 417, and t h e t r i a l c o u r t ' s 

c o n c l u s i o n i s c o n s i s t e n t w i t h t h e a p p l i c a t i o n o f t h e 

p r i n c i p l e s g o v e r n i n g c o n t r a c t f o r m a t i o n . See Ex p a r t e I n d u s .  

T e c h s . , 707 So. 2d a t 238. A c c o r d i n g l y , we c o n c l u d e t h a t 

Habeb has f a i l e d t o d e m o n s t r a t e a c l e a r l e g a l r i g h t t o t h e 

r e l i e f t h a t she s e e k s , and we t h e r e f o r e deny t h e p e t i t i o n f o r 

t h e w r i t o f mandamus. 

PETITION DENIED. 

Thompson, P . J . , and P i t t m a n and B r y a n , J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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