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June Thackston, Derold Thackston, and Charles Jacob "Jake" 

Thackston 

v. 

Angie Pinkard Key 
Appeal from Randolph C i r c u i t Court 

(CV-10-65) 

THOMPSON, P r e s i d i n g Judge. 

June Thackston, D e r o l d Thackston, and C h a r l e s Jacob 

"Jake" Thackston ( c o l l e c t i v e l y , "the defendants") a p p e a l from 

the judgment o f the Randolph C i r c u i t C o u r t awarding Angie 
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P i n k a r d Key $29,000 or an e q u i v a l e n t v a l u e of c e r t a i n p e r s o n a l 

p r o p e r t y . F o r the reasons s t a t e d h e r e i n , we r e v e r s e the t r i a l 

c o u r t ' s judgment and remand the cause f o r the e n t r y of a new 

judgment. 

June Thackston ("June") and W i l l Thackston ( " W i l l " ) are 

the p a r e n t s of D e r o l d Thackston ("Derold") and C h a r l e s Jacob 

"Jake" Thackston ("Jake") . In 1985, June and W i l l 

i n c o r p o r a t e d a b u s i n e s s , Thackston and Sons C o n s t r u c t i o n 

Company, Inc . ("Thackston and Sons"), i n G e o r g i a . At the time 

they i n c o r p o r a t e d Thackston and Sons, June and W i l l each owned 

one h a l f of the s t o c k i n the company. 

In J u l y 2009, June f i l e d an a c t i o n f o r a d i v o r c e from 

W i l l i n the Randolph C i r c u i t C o u r t . On September 29, 2009, 

the t r i a l c o u r t i n t h a t a c t i o n e n t e r e d a pendente l i t e o r d e r 

p r o v i d i n g , among o t h e r t h i n g s , t h a t W i l l was t o have s o l e 

c o n t r o l over the day-to-day o p e r a t i o n of Thackston and Sons. 

In F e b r u a r y 2010, w h i l e the d i v o r c e a c t i o n was pending, 

W i l l f i l e d f o r p e r s o n a l b a n k r u p t c y i n the U n i t e d S t a t e s 

B a n k r u p t c y Court f o r the M i d d l e D i s t r i c t of Alabama. As p a r t 

of h i s b a n k r u p t c y p r o c e e d i n g , W i l l p r o v i d e d a l i s t of p e r s o n a l 

p r o p e r t y ("the a s s e t l i s t " ) t o the b a n k r u p t c y t r u s t e e t h a t 
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i n c l u d e d a s u b s t a n t i a l number of i t e m s , such as v e h i c l e s and 

t o o l s , t h a t were purchased and used by Thackston and Sons. 

The a s s e t l i s t d i d not i n c l u d e any s t o c k i n Thackston and 

Sons. June, a l t h o u g h she had not f i l e d f o r b a n k r u p t c y , 

a t t e n d e d the h e a r i n g s i n W i l l ' s b a n k r u p t c y case. W i l l 

t e s t i f i e d a t the t r i a l i n the p r e s e n t a c t i o n t h a t he stopped 

o p e r a t i n g Thackston and Sons i n F e b r u a r y 2010, a t the time he 

f i l e d f o r b a n k r u p t c y . 

In J u l y 2010, the b a n k r u p t c y c o u r t e n t e r e d an o r d e r 

p e r m i t t i n g the b a n k r u p t c y t r u s t e e t o s e l l the p r o p e r t y 

i n c l u d e d on the a s s e t l i s t . The t r u s t e e d i d so, s e l l i n g a l l 

of W i l l ' s i n t e r e s t i n the a s s e t s i n c l u d e d on the a s s e t l i s t t o 

Angie P i n k a r d Key on August 5, 2010, f o r $29,000. The b i l l of 

s a l e i n d i c a t e d t h a t the s a l e was "made w i t h o u t any 

r e p r e s e n t a t i o n s or w a r r a n t [ i e s ] of any k i n d " and t h a t Key was 

" s o l e l y r e s p o n s i b l e f o r r e t r i e v i n g and v e r i f y i n g [ W i l l ] ' s 

i n t e r e s t i n each s a i d i t e m of p e r s o n a l t y . " 

On August 26, 2010, Key f i l e d the p r e s e n t a c t i o n a g a i n s t 

the d e f e n d a n t s . The essence of her a c t i o n was one i n d e t i n u e , 

s e e k i n g p o s s e s s i o n of the a s s e t s she a l l e g e d she had bought 

from the b a n k r u p t c y t r u s t e e , which she a l l e g e d were i n the 

3 



2110063 

d e f e n d a n t s ' p o s s e s s i o n . The defendants f i l e d a c o u n t e r c l a i m 

a g a i n s t Key i n which they sought the r e t u r n of p r o p e r t y t h a t 

they a l l e g e d was i n Key's p o s s e s s i o n . 

On September 9, 2010, the G e o r g i a S e c r e t a r y of S t a t e 

i s s u e d a c e r t i f i c a t e i n d i c a t i n g t h a t , as of t h a t day, 

Thackston and Sons had been a d m i n i s t r a t i v e l y d i s s o l v e d or had 

had i t s c e r t i f i c a t e of a u t h o r i t y revoked because i t had f a i l e d 

t o f i l e i t s annual r e g i s t r a t i o n w i t h the S t a t e of G e o r g i a . 

On December 21, 2010, the t r i a l c o u r t i n the d i v o r c e 

a c t i o n e n t e r e d a f i n a l judgment based on a s e t t l e m e n t 

agreement t h a t June and W i l l had reached. That s e t t l e m e n t 

agreement, which was i n c o r p o r a t e d i n t o the d i v o r c e judgment, 

p r o v i d e d , among o t h e r t h i n g s , t h a t the p a r t i e s acknowledged 

t h a t June was and, s i n c e the e a r l y 1990s, had been the owner 

of a l l the s t o c k i n Thackston and Sons. The agreement 

p r o v i d e d t h a t a l l the a s s e t s of Thackston and Sons would 

c o n t i n u e t o be the p r o p e r t y of Thackston and Sons and t h a t 

June, as the owner of Thackston and Sons, would e f f e c t i v e l y 

own the a s s e t s of the company. 

On F e b r u a r y 3 and A p r i l 13, 2011, the t r i a l c o u r t h e l d a 

bench t r i a l i n the p r e s e n t a c t i o n a t which i t r e c e i v e d ore 
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tenus t e s t i m o n y . W i l l t e s t i f i e d a t f i r s t t h a t June's and h i s 

r e s p e c t i v e h a l f ownerships i n Thackston and Sons had never 

changed. However, he l a t e r t e s t i f i e d t h a t , a t some p o i n t , 

t h e i r ownership i n t e r e s t s changed so t h a t Thackston and Sons 

c o u l d q u a l i f y f o r c e r t a i n c o n s t r u c t i o n c o n t r a c t s a s s o c i a t e d 

w i t h the 1996 Olympic Summer Games h e l d i n A t l a n t a , G e o r g i a . 

C o n s i s t e n t w i t h the l a t t e r t e s t i m o n y , p o r t i o n s o f s e v e r a l o f 

Thackston and Sons' t a x r e t u r n s were i n t r o d u c e d i n t o e v i d e n c e , 

one as e a r l y as 1992, r e f l e c t i n g t h a t June owned 100% o f the 

s t o c k o f the company. June t e s t i f i e d as w e l l t h a t she had 

owned a l l the s t o c k i n Thackston and Sons s i n c e 1992. 

D u r i n g the t r i a l , numerous documents were i n t r o d u c e d i n t o 

e v i d e n c e i n d i c a t i n g t h a t a s u b s t a n t i a l number o f the items 

i n c l u d e d on the a s s e t l i s t were t i t l e d i n Thackston and Sons, 

had been d e p r e c i a t e d by Thackston and Sons on i t s t a x r e t u r n s , 

and had been i n s u r e d by Thackston and Sons. Other documents 

i n t r o d u c e d i n t o e v i d e n c e i n d i c a t e d t h a t t i t l e t o o t h e r a s s e t s 

l i s t e d by W i l l on the a s s e t l i s t had been conveyed t o the 

defendants p e r s o n a l l y or t o o t h e r i n d i v i d u a l s b e f o r e W i l l 

f i l e d f o r b a n k r u p t c y . 
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D u r i n g the t r i a l , the defendants i n d i c a t e d t h a t f o u r o f 

the v e h i c l e s l i s t e d on the a s s e t l i s t were t i t l e d i n W i l l ' s 

name, not i n the name o f Thackston and Sons. The defendants 

s t a t e d t h a t they d i d not c l a i m ownership o f those v e h i c l e s , 

and t h e y d e l i v e r e d the t i t l e s t o those v e h i c l e s t o Key i n open 

c o u r t . 

On June 23, 2011, the t r i a l c o u r t e n t e r e d a f i n a l 

judgment, which p r o v i d e d , i n p e r t i n e n t p a r t : 

" T h i s m a t t e r i n v o l v e s the t r a n s f e r o f a s s e t s from 
W i l l Thackston t o [Key] v i a a B a n k r u p t c y T r u s t e e ' s 
B i l l o f S a l e . The b i l l o f s a l e g i v e s g e n e r a l 
d e s c r i p t i o n s o f v a r i o u s items o f p r o p e r t y . No 
s p e c i f i c d e s c r i p t i o n or i d e n t i f i c a t i o n numbers are 
p r o v i d e d . The C o u r t , t h e r e f o r e , must determine what 
W i l l Thackston l e g a l l y owned a t the time t h a t the 
b i l l o f s a l e was execut e d . The C o u r t has f o u n d t h i s 
t o be i m p o s s i b l e . Mr. Thackston was a j o i n t owner 
o f Thackston & Sons C o n s t r u c t i o n . T h i s s t a t u s was 
never l e g a l l y changed. Many items were owned by 
t h i s Company. 

"The matter t h a t i s u n d i s p u t e d i s t h a t [Key] 
p a i d $29,000 f o r Mr. Thackston's i n t e r e s t i n items 
l i s t e d on the b i l l o f s a l e . [June] has p o s s e s s i o n 
o f most o f th e s e i t e m s . [June] c l a i m s t h a t these 
items are h e r s . The C o u r t must do e q u i t y i n o r d e r 
t o p r e v e n t [Key], as a bona f i d e t h i r d p a r t y 
p u r c h a s e r f o r v a l u e , from b e i n g d e p r i v e d o f any 
b e n e f i t f r o m her purchase. 

" I t i s t h e r e f o r e o r d e r e d , adjudged, and dec r e e d 
t h a t judgment be e n t e r e d i n f a v o r o f [Key] and 
a g a i n s t [June] f o r the sum o f t w e n t y - n i n e thousand 
d o l l a r s and no/100 ($29,000.00). T h i s judgment may 
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be s a t i s f i e d by the payment o f s a i d sum or by the 
t r a n s f e r o f t h a t v a l u e o f a s s e t s from [June] t o 

[ K e y ] . " 

The t r i a l c o u r t ' s judgment a l s o d e n i e d a l l o t h e r r e q u e s t e d 

r e l i e f , thus d i s p o s i n g o f Key's c l a i m s a g a i n s t D e r o l d and Jake 

and the d e f e n d a n t s ' c o u n t e r c l a i m a g a i n s t Key. June f i l e d a 

postjudgment motion, which was d e n i e d by o p e r a t i o n o f law. 

See Rule 59.1, A l a . R. C i v . P. The defendants a p p e a l . 

The defendants contend t h a t the t r i a l c o u r t ' s f i n d i n g s of 

f a c t do not s u p p o r t i t s judgment awarding Key $29,000. 

S p e c i f i c a l l y , t h e y argue t h a t the t r i a l c o u r t ' s f i n d i n g t h a t 

i t was i m p o s s i b l e t o determine what p r o p e r t y on the a s s e t l i s t 

W i l l owned at the time the t r u s t e e i s s u e d the b i l l of s a l e 

p r e c l u d e d i t from awarding Key $29,000 on the b a s i s of what 

she p a i d f o r any i n t e r e s t W i l l might have had i n t h a t 

p r o p e r t y . 

" I n Alabama, ' [ i ] t i s e l e m e n t a r y t h a t the g i s t of [a 

d e t i n u e a c t i o n ] i s the w r o n g f u l d e t e n t i o n . I t i s a l s o 

e l e m e n t a r y t h a t the p l a i n t i f f must have the r i g h t t o the 

p o s s e s s i o n of the c h a t t e l a t the commencement of the s u i t , i n 

o r d e r t o r e c o v e r . ' " Bruner v. Geneva Cnty. F o r e s t r y Dep't, 

865 So. 2d 1167, 1174 ( A l a . 2003) ( q u o t i n g J e s s e French Piano 
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& Organ Co. v. B r a d l e y , 138 A l a . 177, 180, 35 So. 44, 44 

(1902)) (emphasis o m i t t e d ) . Thus, "the p l a i n t i f f has the 

burden of p r o o f [ i n a d e t i n u e a c t i o n ] t o show t h a t the 

p l a i n t i f f had l e g a l t i t l e t o the p r o p e r t y or r i g h t t o 

p o s s e s s i o n a t the time of the a c t i o n and t h a t the defendant 

had w r o n g f u l l y taken p o s s e s s i o n of the p r o p e r t y . " Heathcock  

v. Hadley, 380 So. 2d 915, 916 ( A l a . C i v . App. 1980). See  

a l s o Murray v. Dempsey, 521 So. 2d 1345, 1345-46 ( A l a . C i v . 

App. 1988) ( c l a i m a n t i n d e t i n u e case be a r s burden of p r o o f ) . 

I n the p r e s e n t case, the t r i a l c o u r t found t h a t i t was 

i m p o s s i b l e t o determine from the e v i d e n c e p r e s e n t e d what i f 

any p r o p e r t y on the a s s e t l i s t was a c t u a l l y owned by W i l l such 

t h a t i t was s u b j e c t t o b e i n g conveyed by the b a n k r u p t c y 

t r u s t e e t o Key. No p a r t y has d i r e c t l y c h a l l e n g e d t h a t f i n d i n g 

on a p p e a l . I t was Key's burden t o prove t h a t she had l e g a l 

t i t l e t o the p r o p e r t y she was c l a i m i n g i n her a c t i o n ; her 

f a i l u r e t o do so p r e c l u d e d her from r e c o v e r i n g t h a t p r o p e r t y . 

Of c o u r s e , the t r i a l c o u r t d i d not award Key any 

p a r t i c u l a r p r o p e r t y , as she had sought. I n s t e a d , as noted, i t 

r e q u i r e d June t o pay Key $29,000, the amount t h a t Key had p a i d 

the b a n k r u p t c y t r u s t e e . Because the t r i a l c o u r t c o u l d not 
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conclude from the e v i d e n c e t h a t Key had l e g a l t i t l e t o the 

p r o p e r t y c o n t a i n e d on the a s s e t l i s t , t h e r e was no b a s i s f o r 

the t r i a l c o u r t t o r e q u i r e t h a t June pay Key any amount, l e t 

a l o n e the f u l l amount of what Key had p a i d t o the t r u s t e e . 

The t r i a l c o u r t ' s c o n c l u s i o n t h a t i t was i m p o s s i b l e t o d i s c e r n 

what, i f any, p r o p e r t y on the a s s e t l i s t Key owned means t h a t 

t h e r e has been no f i n d i n g t h a t June i s i n p o s s e s s i o n of any 

i t e m of p r o p e r t y i n which Key has e s t a b l i s h e d she has l e g a l 

ownership. I n the absence of such a d e t e r m i n a t i o n , t h e r e i s 

s i m p l y no b a s i s t o r e q u i r e t h a t June make any payment t o Key. 

We r e c o g n i z e t h a t the t r i a l c o u r t found t h a t Key was a 

"bona f i d e t h i r d p a r t y p u r c h a s e r f o r v a l u e " of the items 

c o n t a i n e d on the a s s e t l i s t . However, we have f a i l e d t o 

uncover any l e g a l a u t h o r i t y , and Key has not c i t e d any i n her 

a p p e l l a t e b r i e f , i n d i c a t i n g t h a t Key's o c c u p y i n g such a s t a t u s 

would e n t i t l e her t o a r e f u n d of what she p a i d f o r those items 

from someone o t h e r than the pe r s o n t o whom she made t h a t 

payment. 1 

1Because we conclude t h a t the t r i a l c o u r t ' s f i n d i n g t h a t 
Key was a bona f i d e p u r c h a s e r f o r v a l u e of the p r o p e r t y l i s t e d 
on the a s s e t l i s t i s u l t i m a t e l y i r r e l e v a n t t o our d i s p o s i t i o n 
of t h i s a p p e a l , we p r e t e r m i t c o n s i d e r a t i o n of the d e f e n d a n t s ' 
c o n t e n t i o n t h a t the e v i d e n c e d i d not s u p p o r t t h a t f i n d i n g . 
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We are not u n s y m p a t h e t i c t o the c i r c u m s t a n c e s i n which 

Key f i n d s h e r s e l f . She has p a i d $29,000 f o r W i l l ' s i n t e r e s t 

i n c e r t a i n p r o p e r t y o n l y t o be unable t o prove t h a t W i l l had 

any i n t e r e s t i n t h a t p r o p e r t y . However, t o r e c o v e r p o s s e s s i o n 

of t h a t p r o p e r t y , she bore the burden of p r o o f on the i s s u e of 

W i l l ' s , and by e x t e n s i o n h e r , ownership i n t e r e s t , and, h a v i n g 

been unable t o c o n v i n c e the t r i a l c o u r t of t h a t i n t e r e s t , she 

was not e n t i t l e d t o the r e l i e f t h a t she sought. 

Based on the f o r e g o i n g , we conclude t h a t the t r i a l c o u r t 

e r r e d t o r e v e r s a l when i t e n t e r e d a judgment a g a i n s t June i n 

the amount of $29,000. We t h e r e f o r e r e v e r s e the t r i a l c o u r t ' s 

judgment, and we remand the cause f o r the e n t r y of a new 

judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 2 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

2We note t h a t the defendants have not r a i s e d an i s s u e i n 
t h e i r a p p e l l a t e b r i e f as t o the p r o p r i e t y of the t r i a l c o u r t ' s 
judgment i n s o f a r as the judgment d e n i e d them any r e l i e f 
p u r s u a n t t o t h e i r c o u n t e r c l a i m a g a i n s t Key. 
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