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THOMAS, Judge. 

P a u l Wooten i s m a r r i e d t o Joyce Wooten. Joyce i s the 

daughter of J.G. Horton, who d i e d i n 1992. Joyce was 

e x e c u t r i x o f Horton's e s t a t e u n t i l she began s u f f e r i n g the 

e f f e c t s of A l z h e i m e r ' s d i s e a s e . On March 2, 2004, the p r o b a t e 
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c o u r t a p p o i n t e d P a u l as s u c c e s s o r e x e c u t o r of Horton's e s t a t e . 

P a u l , i n h i s c a p a c i t y as e x e c u t o r of Horton's e s t a t e , e x e c u t e d 

two e x e c u t o r ' s deeds d i s p o s i n g of p r o p e r t y owned by the e s t a t e 

("the Horton e s t a t e p r o p e r t y " ) on March 2, 2004. The f i r s t 

deed conveyed t o Joyce i n fee s i m p l e 166.8 a c r e s ("the home 

p l a c e " ) t h a t had been owned by Horton and t h a t had p u r p o r t e d l y 

been bequeathed t o Joyce i n Horton's w i l l . The second of the 

e x e c u t o r ' s deeds conveyed t o Joyce a l i f e e s t a t e i n another 

p a r c e l of p r o p e r t y ; the remainder was conveyed t o Horton's 

s u r v i v i n g g r a n d c h i l d r e n , B e v e r l y Morton, June B u t l e r , Peggy 

Moses, John Horton, and Joy O l i v e r ( r e f e r r e d t o c o l l e c t i v e l y 

as " t h e g r a n d c h i l d r e n " ) . On March 3, 2004, the p r o b a t e c o u r t 

d i s c h a r g e d P a u l as e x e c u t o r and approved the f i n a l s e t t l e m e n t 

of Horton's e s t a t e . 

Meanwhile, P a u l , on March 2, 2004, a c t i n g under a 

p u r p o r t e d power of a t t o r n e y f o r Joyce, conveyed the home p l a c e 

t o h i s b r o t h e r and s i s t e r - i n - l a w , McCoy and L i n d a Wooten. 

P a u l l a t e r conveyed the m i n e r a l r i g h t s i n the home p l a c e t o 

the Wootens. The g r a n d c h i l d r e n d i d not know t h a t the p r o b a t e 

c o u r t had s e t t l e d the e s t a t e or t h a t P a u l had ex e c u t e d the 

e x e c u t o r ' s deeds or the deeds t o the Wootens u n t i l 2006. P a u l 
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was made Joyce's c o n s e r v a t o r i n January 2008; however, the 

p r o b a t e c o u r t l i m i t e d P a u l ' s r i g h t s as c o n s e r v a t o r , s t a t i n g 

t h a t P a u l " s h a l l not convey, t r a n s f e r , mortgage, l e a s e , or 

o t h e r w i s e encumber any r e a l e s t a t e owned by J o y c e . " A l t h o u g h 

P a u l s u c c e s s f u l l y p e t i t i o n e d the p r o b a t e c o u r t t o reopen 

Horton's e s t a t e and t o be r e a p p o i n t e d as e x e c u t o r i n December 

2008, the g r a n d c h i l d r e n succeeded i n h a v i n g t h a t o r d e r v a c a t e d 

i n January 2009. 

I n December 2008, P a u l sued the g r a n d c h i l d r e n i n the 

DeKalb C i r c u i t C o u r t ("the t r i a l c o u r t " ) . I n the c a p t i o n of 

the c o m p l a i n t and i n the body of the c o m p l a i n t , P a u l d e s c r i b e d 

h i m s e l f as s u i n g i n d i v i d u a l l y , as the p e r s o n a l r e p r e s e n t a t i v e 

of Horton's e s t a t e , and as the c o n s e r v a t o r of Joyce's e s t a t e . 

The Wootens were a l s o p l a i n t i f f s i n the s u i t . P a u l and the 

Wootens sought a judgment d e c l a r i n g the r i g h t s of the v a r i o u s 

p a r t i e s under Horton's w i l l , the r i g h t s of Joyce and the 

Wootens under the deeds e x e c u t e d by P a u l , and the r i g h t s o f 

the g r a n d c h i l d r e n under the e x e c u t o r ' s deed c o n v e y i n g t o them 

the remainder i n t e r e s t i n the p a r c e l i n which Joyce h e l d a 

l i f e e s t a t e . 
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The p a r t i e s agreed t o waive a t r i a l on the i s s u e s and 

i n s t e a d s u b m i t t e d the case t o the t r i a l c o u r t on a f f i d a v i t s 

and p l e a d i n g s . The t r i a l c o u r t e n t e r e d an o r d e r i n J u l y 2010, 

d e c l a r i n g t h a t the e x e c u t o r ' s deeds must be c o r r e c t e d t o a l i g n 

w i t h the w i l l (most n o t a b l y , t o reduce the home p l a c e by 30 

a c r e s ) and d e c l a r i n g t h a t the deeds t o the Wootens were n u l l 

and v o i d . The J u l y 2010 o r d e r r e s e r v e d j u r i s d i c t i o n over the 

a t t o r n e y - f e e r e q u e s t made by the g r a n d c h i l d r e n . 

Unbeknownst t o the t r i a l c o u r t , the p r o b a t e c o u r t had 

removed P a u l as Joyce's c o n s e r v a t o r i n A p r i l 2010. I n August 

2010, Pat Tate, Joyce's s u c c e s s o r c o n s e r v a t o r , f i l e d a Rule 

59, A l a . R. C i v . P., motion s e e k i n g t o v a c a t e the J u l y 2010 

o r d e r . The t r i a l c o u r t d e n i e d t h a t motion, s t a t i n g t h a t no 

motion t o s u b s t i t u t e Tate as a p a r t y had been made p u r s u a n t t o 

Rule 2 5 ( c ) , A l a . R. C i v . P. No ap p e a l was tak e n by any p a r t y 

from the J u l y 2010 o r d e r . 

I n October 2010, the t r i a l c o u r t e n t e r e d a "supplementary 

d e c l a r a t o r y judgment" i n which i t a g a i n d e c l a r e d t h a t the 

e x e c u t o r ' s deeds must be c o r r e c t e d and t h a t the deeds t o the 

Wootens were n u l l and v o i d . The October 2010 o r d e r a l s o 
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o r d e r e d t h a t P a u l pay $10,000 toward the g r a n d c h i l d r e n ' s 

a t t o r n e y f e e . No p a r t y a p p e a l e d t h a t o r d e r . 

On June 20, 2011, P a u l f i l e d a Rule 6 0 ( b ) , A l a . R. C i v . 

P., motion f o r r e l i e f f r o m the J u l y 2010 and October 2010 

o r d e r s ("the d e c l a r a t o r y - j u d g m e n t o r d e r s " ) , a r g u i n g t h a t the 

o r d e r s were v o i d because P a u l had been removed as Joyce's 

c o n s e r v a t o r and because T a t e , as Joyce's s u c c e s s o r 

c o n s e r v a t o r , had not been made a p a r t y t o the d e c l a r a t o r y -

judgment a c t i o n . F u r t h e r m o r e , P a u l argued t h a t he had never 

had the a u t h o r i t y t o r e p r e s e n t Joyce's i n t e r e s t s i n the 

d e c l a r a t o r y - j u d g m e n t a c t i o n because, he s a i d , the d e c l a r a t o r y -

judgment a c t i o n c o u l d "encumber" Joyce's i n t e r e s t i n r e a l 

p r o p e r t y , which he had been p r e c l u d e d f r o m d o i n g by the 

p r o b a t e c o u r t ' s o r d e r r e g a r d i n g h i s r i g h t s as c o n s e r v a t o r o f 

Joyce's e s t a t e . P a u l a l s o argued t h a t Joyce's i n t e r e s t s were 

not a d e q u a t e l y p r o t e c t e d d u r i n g the d e c l a r a t o r y - j u d g m e n t 

a c t i o n because the t r i a l c o u r t had f a i l e d t o a p p o i n t a 

g u a r d i a n ad l i t e m f o r Joyce, which, P a u l argued, was r e q u i r e d 

by Rule 1 7 ( c ) , A l a . R. C i v . P. These d e f e c t s , he contended, 

r e n d e r e d the d e c l a r a t o r y - j u d g m e n t o r d e r s v o i d . 

5 



2110068 

As a r e s u l t of Joyce's f a i l u r e t o be a d e q u a t e l y 

r e p r e s e n t e d , P a u l contended, the d e c l a r a t o r y - j u d g m e n t o r d e r s 

had " s t r i p p e d " Joyce of 30 a c r e s of p r o p e r t y t o which she was 

e n t i t l e d under Horton's w i l l . Because the Rule 60(b) motion 

had as i t s g o a l s e t t i n g a s i d e the d e c l a r a t o r y - j u d g m e n t o r d e r s 

and because d o i n g so would n e c e s s a r i l y a f f e c t the p r o p e r t y 

t h a t was the s u b j e c t of the d e c l a r a t o r y - j u d g m e n t a c t i o n , P a u l 

f i l e d a n o t i c e of l i s pendens p u r s u a n t t o A l a . Code 1975, § 

35-4-131, naming a l l the p r o p e r t y t h a t had been c o n t a i n e d i n 

Horton's e s t a t e . The g r a n d c h i l d r e n moved t o have the n o t i c e 

of l i s pendens v a c a t e d and a l s o sought an o r d e r r e q u i r i n g P a u l 

t o pay an a t t o r n e y f ee f o r t h e i r h a v i n g t o defend h i s Rule 

60(b) motion, which t h e y c h a r a c t e r i z e d as h a v i n g been " f i l e d 

w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n , " as h a v i n g been f i l e d f o r 

the improper purposes of " c a u s i n g ... v e x a t i o u s u n c e r t a i n t y 

c o n c e r n i n g t i t l e t o l a n d " and " c a u s i n g unnecessary d e l a y , " and 

as b e i n g " g r o u n d l e s s i n law and f a c t . " The g r a n d c h i l d r e n a l s o 

moved t o have Tate j o i n e d as a n e c e s s a r y p a r t y ; Tate consented 

t o j o i n d e r . Tate a l s o sought v a c a t i o n of the n o t i c e of l i s 

pendens. I n August 2011, the g r a n d c h i l d r e n sought a contempt 

judgment a g a i n s t P a u l f o r f a i l i n g t o pay the a t t o r n e y fee 

6 



2110068 

awarded i n the d e c l a r a t o r y - j u d g m e n t a c t i o n ; t h e y l a t e r amended 

t h e i r contempt p e t i t i o n t o seek an a t t o r n e y fee f o r l e g a l 

s e r v i c e s r e n d e r e d i n a t t e m p t i n g t o e n f o r c e the a t t o r n e y - f e e 

o b l i g a t i o n . 

On September 15, 2011, the t r i a l c o u r t e n t e r e d a judgment 

denying P a u l ' s motion t o s e t a s i d e the d e c l a r a t o r y - j u d g m e n t 

o r d e r s . I n a d d i t i o n , the t r i a l c o u r t v a c a t e d the n o t i c e of 

l i s pendens and s u b s t i t u t e d Tate as next f r i e n d of Joyce. The 

t r i a l c o u r t t a x e d the c o s t s of the a c t i o n t o P a u l and o r d e r e d 

t h a t he pay an a d d i t i o n a l $14,000 toward the g r a n d c h i l d r e n ' s 

a t t o r n e y fee because, i t c o n c l u d e d , P a u l ' s Rule 60(b) motion 

and the l i s pendens n o t i c e " c o n s t i t u t e a c o n t i n u a t i o n of [ t h e ] 

bad f a i t h " t h a t began w i t h " P a u l ' s e x e r c i s e of bad f a i t h and 

h i s e g r e g i o u s and u n a c c e p t a b l e c o n d u c t " b e f o r e and d u r i n g the 

u n d e r l y i n g d e c l a r a t o r y - j u d g m e n t a c t i o n . P a u l appealed the 

t r i a l c o u r t ' s judgment t o the Alabama Supreme C o u r t , which 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 1 2 - 2 - 7 ( 6 ) . 1 

1Because the t r i a l c o u r t ' s judgment d i d not address the 
g r a n d c h i l d r e n ' s contempt c l a i m i n s o f a r as i t r e l a t e d t o P a u l ' s 
f a i l u r e t o pay the a t t o r n e y - f e e award imposed i n the October 
2010 d e c l a r a t o r y - j u d g m e n t o r d e r , we remanded the cause t o the 
t r i a l c o u r t f o r i t t o r e s o l v e the o u t s t a n d i n g contempt c l a i m 
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The g r a n d c h i l d r e n have f i l e d a motion t o d i s m i s s t h i s 

a p p e a l . I n t h e i r m otion, t h e y argue t h a t P a u l l a c k s s t a n d i n g 

t o a p p e a l the judgment on the ground t h a t P a u l l a c k s s t a n d i n g 

i n any r e p r e s e n t a t i v e c a p a c i t y because he i s no l o n g e r J o y c e ' s 

c o n s e r v a t o r , because Horton's e s t a t e i s no l o n g e r open, and 

because the judgment removed P a u l as J o y c e ' s next f r i e n d . The 

g r a n d c h i l d r e n a l s o c h a l l e n g e P a u l ' s s t a n d i n g t o p r o c e e d i n an 

i n d i v i d u a l c a p a c i t y on the ground t h a t the d e c l a r a t o r y -

judgment o r d e r s d i d not a f f e c t P a u l ' s i n d i v i d u a l r i g h t s . 

P a u l opposes the motion t o d i s m i s s . He f i r s t argues t h a t 

he was a p a r t y t o the t r i a l c o u r t ' s judgment, so, he contends, 

i n 
v. 

o r d e r t o render the judgment f i n a l . See, e.g., L u n c e f o r d  
Monumental L i f e I n s . Co., 641 So. 2d 244, 246 ( A l a . 1994) 

( e x p l a i n i n g t h a t a f i n a l judgment must a d j u d i c a t e a l l the 
c l a i m s and determine the r i g h t s and l i a b i l i t i e s of a l l 
p a r t i e s ) ; K e l l e y v. U.S.A. O i l Corp., 363 So. 2d 758, 759-60 
( A l a . 1978) ("To support an a p p e a l , the o r d e r appealed from 
must be a f i n a l judgment."); and F a u l k v. Rhodes, 43 So. 3d 
624, 625 ( A l a . C i v . App. 2010)("A judgment i s g e n e r a l l y not 
f i n a l u n l e s s a l l c l a i m s , or the r i g h t s or l i a b i l i t i e s of a l l 
p a r t i e s , have been d e c i d e d . " ) . The t r i a l c o u r t and the 
p a r t i e s have n o t i f i e d t h i s c o u r t t h a t they c o n s i d e r e d the 
contempt c l a i m t o be r e s o l v e d by a s e p a r a t e garnishment 
p r o c e e d i n g through which the a t t o r n e y - f e e award was p a i d . 
Thus, we conclude t h a t the g r a n d c h i l d r e n no l o n g e r seek a 
contempt f i n d i n g a g a i n s t P a u l and t h e r e f o r e t h a t the judgment 
i s f i n a l . 
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he c l e a r l y has s t a n d i n g t o a p p e a l t h a t judgment. 2 He f u r t h e r 

argues t h a t , i f he l a c k s s t a n d i n g t o a p p e a l the t r i a l c o u r t ' s 

judgment denying h i s Rule 60(b) motion, he must have l a c k e d 

s t a n d i n g t o i n s t i t u t e the u n d e r l y i n g d e c l a r a t o r y - j u d g m e n t 

a c t i o n , thus r e n d e r i n g the d e c l a r a t o r y - j u d g m e n t o r d e r s v o i d , 

as he contended i n h i s Rule 60(b) motion. 

We f i r s t note t h a t i n the September 2011 Rule 60(b) 

o r d e r , P a u l was o r d e r e d t o pay $14,000 toward the 

g r a n d c h i l d r e n ' s a t t o r n e y f e e . We cannot conclude t h a t any 

argument advanced by the g r a n d c h i l d r e n c o u l d d e p r i v e P a u l of 

h i s r i g h t t o a p p e a l t h a t p o r t i o n of the t r i a l c o u r t ' s 

judgment. Thus, we w i l l c o n s i d e r P a u l ' s argument r e g a r d i n g 

the award of a t t o r n e y f e e s l a t e r i n t h i s o p i n i o n . 

We are a l s o not c o n v i n c e d t h a t P a u l would not have 

s t a n d i n g t o a p p e a l h i s removal as J o y c e ' s next f r i e n d ; 

2 P a u l does not s p e c i f i c a l l y argue t h a t he has s t a n d i n g by 
v i r t u e of h i s s t a t u s as the former e x e c u t o r of Horton's 
e s t a t e . Because P a u l was d i s c h a r g e d as e x e c u t o r by the 
p r o b a t e c o u r t , he does not have the a b i l i t y t o a c t on b e h a l f 
of Horton's e s t a t e . Humphrey v. Boschung, 47 A l a . App. 310, 
315, 253 So. 2d 760, 765 ( C i v . 1970) ( s t a t i n g t h a t " a f t e r 
d i s c h a r g e [ o f an e x e c u t o r ] no f u r t h e r a u t h o r i t y t o a c t on 
b e h a l f of the e s t a t e e x i s t s " ) . A c c o r d i n g l y , we w i l l not 
f u r t h e r c o n s i d e r whether P a u l has s t a n d i n g as the former 
e x e c u t o r of Horton's e s t a t e . 
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however, even i f we assume, w i t h o u t d e c i d i n g , t h a t P a u l has 

s t a n d i n g t o a p p e a l , we would a f f i r m the t r i a l c o u r t ' s judgment 

on t h a t i s s u e . P a u l ' s argument on a p p e a l r e g a r d i n g the t r i a l 

c o u r t ' s a l l e g e d e r r o r i n removing him as next f r i e n d c o n t a i n s 

no c i t a t i o n s t o any r e l e v a n t a u t h o r i t y i n c o n t r a v e n t i o n of 

Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. As a r e s u l t , we d e c l i n e t o 

address P a u l ' s argument on a p p e a l . See Asam v. Devereaux, 68 6 

So. 2d 1222, 1224 ( A l a . C i v . App. 1996) ( s t a t i n g t h a t " [ t ] h i s 

c o u r t w i l l address o n l y those i s s u e s p r o p e r l y p r e s e n t e d and 

f o r which s u p p o r t i n g a u t h o r i t y has been c i t e d " ) . 

However, r e g a r d i n g the o t h e r a s p e c t s of the t r i a l c o u r t ' s 

judgment, we conclude t h a t the g r a n d c h i l d r e n are c o r r e c t t h a t 

P a u l l a c k s s t a n d i n g t o p r o s e c u t e t h i s a p p e a l . P a u l i n s t i t u t e d 

the Rule 60(b) motion i n d i v i d u a l l y , as the e x e c u t o r of a now-

c l o s e d e s t a t e , and as next f r i e n d of J o y c e . P a u l was removed 

as n e x t f r i e n d because, a t the time he f i l e d h i s Rule 60(b) 

motion, Joyce a l r e a d y had a " d u l y a p p o i n t e d r e p r e s e n t a t i v e " 

who had the power t o " [ p ] r o s e c u t e or defend a c t i o n s , c l a i m s , 

or p r o c e e d i n g s ... f o r the p r o t e c t i o n of e s t a t e a s s e t s " 

p u r s u a n t t o A l a . Code 1975, § 26-2A-152(c)(25) -- her 

c o n s e r v a t o r , Tate. As noted above, i n s o f a r as P a u l might have 
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had s t a n d i n g t o a p p e a l h i s removal as next f r i e n d , t h i s c o u r t 

has a f f i r m e d the t r i a l c o u r t ' s a c t i o n on the b a s i s t h a t P a u l 

d i d not p r e s e n t l e g a l a u t h o r i t y t o s u p p o r t h i s argument t h a t 

the t r i a l c o u r t e r r e d i n d o i n g so. Tate, who was s u b s t i t u t e d 

as a p a r t y t o the Rule 60(b) a c t i o n i n p l a c e of P a u l as next 

f r i e n d of Joyce, i s the o n l y p a r t y who would be e n t i t l e d t o 

a p p e a l the judgment d e t e r m i n i n g t h a t the u n d e r l y i n g 

d e c l a r a t o r y - j u d g m e n t o r d e r s were not v o i d because of the 

f a i l u r e of the t r i a l c o u r t t o a p p o i n t a g u a r d i a n ad l i t e m f o r 

Joyce once P a u l was r e p l a c e d as her c o n s e r v a t o r . Tate d i d not 

j o i n i n P a u l ' s Rule 60(b) motion and, i n f a c t , a c t i v e l y 

opposed t h a t motion; Tate a l s o d i d not a p p e a l from the d e n i a l 

of t h a t motion. 

R e g a r d i n g the i s s u e of the n o t i c e of l i s pendens, we 

r e a c h the same r e s u l t . P a u l ' s Rule 60(b) motion had as i t s 

purpose t o s e t a s i d e the d e c l a r a t o r y - j u d g m e n t o r d e r s r e f o r m i n g 

the e x e c u t o r ' s deeds and s e t t i n g a s i d e the deeds t o the 

Wootens; t h u s , the n o t i c e of l i s pendens was f i l e d t o n o t i f y 

any i n t e r e s t e d p a r t i e s t h a t t i t l e t o those l a n d s was b e i n g 

p l a c e d i n d i s p u t e . A l a . Code 1975, § 35-4-131. Because the 

d e n i a l of P a u l ' s Rule 60(b) motion r e s u l t e d i n a f a i l u r e t o 
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have the d e c l a r a t o r y - j u d g m e n t o r d e r s s e t a s i d e , the n o t i c e of 

l i s pendens would n e c e s s a r i l y e x p i r e upon the e x p i r a t i o n of 

the time f o r an a p p e a l from the judgment or upon the 

c o n c l u s i o n of an a p p e l l a t e p r o c e e d i n g on the judgment. See  

Walden v. H u t c h i n s o n , 987 So. 2d 1109, 1121 ( A l a . 2007) 

( q u o t i n g J e s s e P. Evans I I I , Alabama P r o p e r t y R i g h t s and  

Remedies § 5.18 (3d ed. 2004)) ( s t a t i n g t h a t a n o t i c e of l i s 

pendens " ' c o n t i n u e s f o r the d u r a t i o n of the l i t i g a t i o n u n t i l 

i t i s t e r m i n a t e d by judgment and the e x p i r a t i o n of any 

a p p r o p r i a t e p e r i o d f o r a p p e a l , or a p p e l l a t e d e t e r m i n a t i o n , i f 

an appea l i s t a k e n ' " ) ( e m p h a s i s o m i t t e d ) ) . We have c o n c l u d e d 

t h a t P a u l l a c k e d s t a n d i n g t o a p p e a l those a s p e c t s of the t r i a l 

c o u r t ' s judgment t h a t would a f f e c t Joyce's i n t e r e s t s or the 

t i t l e t o the Horton e s t a t e p r o p e r t y . Because he l a c k e d 

s t a n d i n g t o a p p e a l those a s p e c t s of the judgment, P a u l 

n e c e s s a r i l y l a c k s s t a n d i n g t o complain t h a t the t r i a l c o u r t 

i m p r o p e r l y v a c a t e d the n o t i c e of l i s pendens. 

We now t u r n t o P a u l ' s argument t h a t the t r i a l c o u r t 

i m p r o p e r l y o r d e r e d him t o pay $14,000 toward the a t t o r n e y fee 

of the g r a n d c h i l d r e n . The g r a n d c h i l d r e n sought an award of 

a t t o r n e y f e e s f o r d e f e n d i n g the Rule 60(b) motion i n t h e i r 
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August 9, 2011, "Motion f o r Payment of A t t o r n e y Fees and f o r 

Order V a c a t i n g N o t i c e of L i s Pendens." The g r a n d c h i l d r e n a l s o 

brought a motion s e e k i n g enforcement of the t r i a l c o u r t ' s 

October 2010 o r d e r r e g a r d i n g a t t o r n e y f e e s and an amendment t o 

the motion i n which t h e y sought a d d i t i o n a l a t t o r n e y f e e s f o r 

s e e k i n g the enforcement of the t r i a l c o u r t ' s p r e v i o u s 

a t t o r n e y - f e e award. In h i s response t o those motions, P a u l 

c h a l l e n g e d the $10,000 a t t o r n e y fee imposed i n the October 

2010 d e c l a r a t o r y - j u d g m e n t o r d e r . However, P a u l never o b j e c t e d 

t o the t r i a l c o u r t ' s a b i l i t y t o award the g r a n d c h i l d r e n an 

a d d i t i o n a l a t t o r n e y fee f o r d e f e n d i n g the Rule 60(b) motion or 

f o r s e e k i n g enforcement of the p r e v i o u s a t t o r n e y - f e e award. 

A l t h o u g h no p a r t y c h a r a c t e r i z e s the a t t o r n e y - f e e award i n 

the p r e s e n t case as one b e i n g made pu r s u a n t t o the Alabama 

L i t i g a t i o n A c c o u n t a b i l i t y A c t ( " t h e ALAA"), c o d i f i e d a t A l a . 

Code 1975, § 12-19-270 e t seq., we note t h a t the motion 

s e e k i n g the award of a t t o r n e y f e e s uses s e v e r a l of the terms 

s e t f o r t h i n A l a . Code 1975, § 12-19-271, t o d e s c r i b e the term 

" w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n , " i n c l u d i n g " v e x a t i o u s , " 

f i l e d " f o r any improper purpose," and " g r o u n d l e s s i n f a c t or 

law." Thus, because we c o n s t r u e an a l l e g a t i o n based on i t s 
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substance and not i t s form or l a b e l , we conclude t h a t the 

g r a n d c h i l d r e n sought an award of a t t o r n e y f e e s p u r s u a n t t o the 

ALAA, and we w i l l r e v i e w the award of $14,000 i n a t t o r n e y f e e s 

t o the g r a n d c h i l d r e n as an award made pu r s u a n t t o the ALAA. 

See E l i z a b e t h Homes, L.L.C. v. Cato, 968 So. 2d 1, 8 ( A l a . 

2007) ("The substance of the p l a i n t i f f ' s a l l e g a t i o n s 

c o n t r o l . " ) ; see a l s o Schweiger v. Town of H u r t s b o r o , 68 So. 3d 

181, 184 ( A l a . C i v . App. 2011) ( c o n s t r u i n g a r e q u e s t f o r an 

a t t o r n e y fee as one b e i n g made p u r s u a n t t o the ALAA because 

the a l l e g a t i o n t h a t the p l a i n t i f f ' s "'case [was] not p l e a d 

[ s i c ] i n good f a i t h and o t h e r w i s e f a i l s t o r i s e t o the l e v e l 

of i n i t i a t i n g l e g a l and/or e q u i t a b l e a c t i o n s i n the S t a t e of 

Alabama' i s tantamount t o an a l l e g a t i o n t h a t [the p l a i n t i f f ' s ] 

a c t i o n was i n i t i a t e d 'without s u b s t a n t i a l j u s t i f i c a t i o n , ' as 

t h a t term i s d e f i n e d i n the ALAA"). 

P a u l argues t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the 

Rule 60(b) motion was f i l e d i n bad f a i t h i s not s u p p o r t e d by 

the r e c o r d . However, we are unable t o c o n s i d e r P a u l ' s 

argument because of the f a i l u r e of the t r i a l c o u r t t o comply 

w i t h the r e q u i r e m e n t s imposed upon i t by the ALAA. As we 

e x p l a i n e d r e c e n t l y i n Schweiger, a t r i a l c o u r t must s e t out 
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the l e g a l or f a c t u a l s u p p o r t f o r i t s d e t e r m i n a t i o n t h a t an 

a c t i o n , c l a i m , or defense was f i l e d " w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n . " Schweiger, 68 So. 3d a t 184. 

" A l a . Code 1975, § 12-19-273, r e q u i r e s a t r i a l c o u r t 
a s s e s s i n g a t t o r n e y f e e s under the ALAA t o 
' s p e c i f i c a l l y s e t f o r t h the r e a s o n s ' u n d e r l y i n g i t s 
d e c i s i o n t o a s s e s s a t t o r n e y f e e s . See a l s o P a c i f i c  
E n t e r s . O i l Co. (USA) v. Howell P e t r o l e u m Corp., 614 
So. 2d 409, 418 ( A l a . 1993) ( ' A d d i t i o n a l l y , we w i l l 
r e q u i r e a t r i a l c o u r t making the " w i t h o u t 
s u b s t a n t i a l j u s t i f i c a t i o n " d e t e r m i n a t i o n t o make i t s 
d e t e r m i n a t i o n , the ground or grounds upon which i t 
r e l i e s , and the l e g a l or e v i d e n t i a r y s u p p o r t f o r i t s 
d e t e r m i n a t i o n , a p a r t of the r e c o r d , e i t h e r by 
d r a f t i n g a s e p a r a t e w r i t t e n o r d e r or by h a v i n g these 
f i n d i n g s t r a n s c r i b e d f o r the o f f i c i a l r e c o r d . ' ) . " 

I d . 

The t r i a l c o u r t ' s a t t o r n e y - f e e award i n the p r e s e n t case 

s t a t e s o n l y t h a t the award i s based on the " c o n t i n u a t i o n of 

... bad f a i t h " e x h i b i t e d by P a u l i n the u n d e r l y i n g 

d e c l a r a t o r y - j u d g m e n t a c t i o n . C o n t r a r y t o the e x p r e s s 

d i r e c t i o n of our supreme c o u r t i n P a c i f i c E n t e r p r i s e s O i l Co.  

(USA) v. Howell P e t r o l e u m Corp., 614 So. 2d 409, 418 ( A l a . 

1993), and Morrow v. Gibson, 827 So. 2d 756, 761 ( A l a . 2002) 

( " P a c i f i c E n t e r p r i s e s does s t a n d f o r the p r o p o s i t i o n t h a t the 

t r i a l c o u r t must g i v e a b a s i s f o r i t s r u l i n g . " ) , the t r i a l 

c o u r t i n the p r e s e n t case does not r e c i t e "the l e g a l or 
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e v i d e n t i a r y s u p p o r t f o r i t s d e t e r m i n a t i o n " t h a t the Rule 60 (b) 

motion was f i l e d " w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n " because 

P a u l was a c t i n g i n "bad f a i t h . " 3 Schweiger, 68 So. 3d a t 184. 

Thus, the t r i a l c o u r t ' s award of a t t o r n e y f e e s was made 

w i t h o u t the n e c e s s a r y f i n d i n g s under the ALAA, and we must 

r e v e r s e t h a t award and remand the cause t o the t r i a l c o u r t f o r 

i t t o s e t out s p e c i f i c f a c t u a l or l e g a l s u p p o r t f o r the award 

i n c o mpliance w i t h the ALAA and w i t h our supreme c o u r t ' s 

d i r e c t i v e i n P a c i f i c E n t e r p r i s e s . 

The g r a n d c h i l d r e n ' s r e q u e s t f o r an a t t o r n e y fee on a p p e a l 

i s d e n i e d . 

APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED IN PART AND 

REVERSED IN PART; AND CAUSE REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

3Because the t r i a l c o u r t i n d i c a t e d t h a t i t had c o n c l u d e d 
t h a t P a u l ' s bad f a i t h i n f i l i n g the Rule 60(b) motion was a 
c o n t i n u a t i o n of the bad f a i t h he had e x h i b i t e d i n the 
u n d e r l y i n g d e c l a r a t o r y - j u d g m e n t a c t i o n , we a l s o r e v i e w e d the 
judgment awarding a t t o r n e y f e e s i n the u n d e r l y i n g d e c l a r a t o r y -
judgment a c t i o n . That award a l s o y i e l d s no s p e c i f i c l e g a l or 
f a c t u a l b a s i s f o r the t r i a l c o u r t ' s c o n c l u s i o n t h a t P a u l ' s 
d e c l a r a t o r y - j u d g m e n t a c t i o n had been f i l e d i n bad f a i t h . 
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