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THOMAS, Judge. 

K.H. ("the mother") a p p e a l s from a judgment of the 

J e f f e r s o n J u v e n i l e Court p l a c i n g c u s t o d y of C.H. ("the c h i l d " ) 

w i t h Q.L. ("the f a t h e r " ) . The J e f f e r s o n County Department of 

Human Resources ("DHR") f i l e d a dependency p e t i t i o n i n October 
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2010, i n which i t a l l e g e d t h a t the mother l a c k e d adequate 

s h e l t e r and s t a b l e employment. The mother was a p p o i n t e d 

c o u n s e l . The c h i l d was removed from the mother's cus t o d y on 

October 22, 2010. A f t e r a h e a r i n g on November 16, 2010, the 

j u v e n i l e c o u r t p l a c e d the c h i l d i n the cus t o d y of D.H., the 

c h i l d ' s m a t e r n a l g r a n d f a t h e r . The f a t h e r was awarded 

v i s i t a t i o n w i t h the c h i l d i n A p r i l 2011. 

The mother's a p p o i n t e d c o u n s e l withdrew i n June 2011. 

The j u v e n i l e c o u r t then a p p o i n t e d another a t t o r n e y t o 

r e p r e s e n t the mother. However, the mother r e t a i n e d p r i v a t e 

c o u n s e l , Edward May I I ( " r e t a i n e d c o u n s e l " ) , who f i l e d a 

n o t i c e of appearance on August 2, 2011. The mother's r e t a i n e d 

c o u n s e l r e p r e s e n t e d the mother a t the August 16, 2011, 

dependency t r i a l . A f t e r t h a t t r i a l c o n c l u d e d , the j u v e n i l e 

c o u r t e n t e r e d a judgment f i n d i n g the c h i l d t o be dependent, 

awarding the f a t h e r pendente l i t e c u s t o d y of the c h i l d , 

awarding the mother s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d , and 

s e t t i n g a f i n a l d i s p o s i t i o n a l t r i a l f o r September 26, 2011. 

At the dependency t r i a l , the p a r t i e s adduced d i s p u t e d 

e v i d e n c e r e g a r d i n g the mother's a c t u a l r e s i d e n c e , her 

employment, and her income. Counsel f o r the mother i n d i c a t e d 
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a t the c l o s e of the dependency t r i a l t h a t he i n t e n d e d t o 

p r e s e n t f u r t h e r e v i d e n c e a t the d i s p o s i t i o n a l t r i a l r e g a r d i n g 

where the mother l i v e d . The j u v e n i l e c o u r t commented t h a t i t 

d i d not expect the d i s p o s i t i o n a l t r i a l t o tak e much l o n g e r 

than one hour. 

A l t h o u g h the mother appeared f o r the d i s p o s i t i o n a l t r i a l 

on September 26, 2011, her r e t a i n e d c o u n s e l d i d not. The 

mother r e p o r t e d t o the j u v e n i l e c o u r t t h a t her r e t a i n e d 

c o u n s e l had had a f a m i l y emergency and t h a t he had t o l d her he 

had come t o the courthouse t o i n f o r m the c o u r t t h a t he c o u l d 

not appear a t the t r i a l on t h a t day. The j u v e n i l e c o u r t 

e x p l a i n e d t h a t the mother's r e t a i n e d c o u n s e l had not c o n t a c t e d 

i t s o f f i c e , t h a t i t had s p e c i a l l y s e t the d i s p o s i t i o n a l t r i a l 

f o r t h a t day, and t h a t a l l o t h e r p a r t i e s were ready t o 

proceed. The mother asked the j u v e n i l e c o u r t i f i t c o u l d 

a p p o i n t an a t t o r n e y f o r h e r ; the j u v e n i l e c o u r t t o l d her t h a t 

the time f o r a p p o i n t i n g c o u n s e l had passed and t h a t no 

a t t o r n e y would want t o take the case because he or she would 

have t o i m m e d i a t e l y r e p r e s e n t the mother i n the d i s p o s i t i o n a l 

t r i a l . We note t h a t the mother d i d not submit an a f f i d a v i t of 

s u b s t a n t i a l h a r d s h i p a t the time she r e q u e s t e d t h a t c o u n s e l be 
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a p p o i n t e d f o r h e r . The mother then began t o r e p r e s e n t 

h e r s e l f . She p r e s e n t e d f u r t h e r t e s t i m o n y and documentary 

e v i d e n c e r e g a r d i n g where she l i v e d , where she was employed, 

and her income. The j u v e n i l e c o u r t n oted on the r e c o r d t h a t 

the mother had r e p o r t e d t o i t t h a t she had f a i l e d t o make 

arrangements t o pay her r e t a i n e d c o u n s e l . 

A f t e r the d i s p o s i t i o n a l t r i a l , the j u v e n i l e c o u r t e n t e r e d 

a judgment awarding cu s t o d y of the c h i l d t o the f a t h e r and 

awarding s u p e r v i s e d v i s i t a t i o n t o the mother. The mother 

f i l e d a t i m e l y a p p e a l . She r a i s e s two i s s u e s b e f o r e t h i s 

c o u r t . F i r s t , she argues t h a t the j u v e n i l e c o u r t e r r e d i n 

r e q u i r i n g her t o go f o r w a r d w i t h the d i s p o s i t i o n a l t r i a l 

w i t h o u t the a s s i s t a n c e of her r e t a i n e d c o u n s e l . Second, she 

argues t h a t her r e t a i n e d c o u n s e l p r o v i d e d her i n e f f e c t i v e 

a s s i s t a n c e because he f a i l e d t o a t t e n d the d i s p o s i t i o n a l t r i a l 

and r e p r e s e n t h e r . 

As b o t h DHR and the f a t h e r p o i n t out, the mother d i d not 

s p e c i f i c a l l y r e q u e s t t h a t the j u v e n i l e c o u r t c o n t i n u e the 

d i s p o s i t i o n a l t r i a l . However, the j u v e n i l e c o u r t made i t 

c l e a r t h a t i t d i d not i n t e n d t o r e s c h e d u l e the s p e c i a l l y s e t 

d i s p o s i t i o n a l t r i a l . The mother a l s o r e q u e s t e d t h a t she be 
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a p p o i n t e d replacement c o u n s e l . However, because the mother 

had r e t a i n e d c o u n s e l who had not withdrawn and because the 

mother had not s a t i s f i e d the j u v e n i l e c o u r t t h a t she was, a t 

t h a t t i m e , i n d i g e n t , the j u v e n i l e c o u r t a r g u a b l y had no b a s i s 

upon which t o a p p o i n t c o u n s e l f o r the mother. Cf. R.H. v.  

D.N., 5 So. 3d 1253, 1258 ( A l a . C i v . App. 2008) ( r e v e r s i n g a 

judgment i n a dependency p r o c e e d i n g because the t r i a l c o u r t 

r e f u s e d t o a p p o i n t an i n d i g e n t mother an a t t o r n e y ) . 

I n any event, the j u v e n i l e c o u r t ' s d e c i s i o n t o c o n t i n u e 

w i t h the d i s p o s i t i o n a l t r i a l d e s p i t e the absence of the 

mother's r e t a i n e d c o u n s e l i s not r e v e r s i b l e e r r o r . "As a 

g e n e r a l r u l e , c o n t i n u a n c e s are not f a v o r e d under Alabama l a w . " 

D.A. v. Calhoun Cnty. Dep't of Human Res., 976 So. 2d 502, 504 

( A l a . C i v . App. 2007). Even i n s i t u a t i o n s i n which a p a r t y 

has a r i g h t t o c o u n s e l and c o u n s e l i s not p r e s e n t , a 

c o n t i n u a n c e may not be r e q u i r e d . As we e x p l a i n e d i n 

P a p a s p i r o s v. Southeast G e n e r a l C o n t r a c t o r s , I n c . , 982 So. 2d 

1099, 1103 ( A l a . C i v . App. 2007) ( q u o t i n g Ex p a r t e McCain, 804 

So. 2d 186, 189 ( A l a . 2001) (See, J . , c o n c u r r i n g s p e c i a l l y ) ) , 

" ' [ t h e ] c o n s t i t u t i o n a l r i g h t [ t o c o u n s e l i n a c i v i l m a t t e r ] , 

however, i s not w i t h o u t l i m i t a t i o n , and a t r i a l c o u r t ' s 
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r e f u s a l t o g r a n t a c o n t i n u a n c e when c o u n s e l f a i l s t o appear 

w i l l not be deemed r e v e r s i b l e e r r o r i n e v e r y c a s e . ' " We noted 

i n P a p a s p i r o s t h a t , 

" [ a ] l t h o u g h the r e c o r d does not i n d i c a t e w i t h 
c e r t a i n t y why an a t t o r n e y d i d not appear a t t r i a l 
w i t h [ t h e d e f e n d a n t s ] , i t tends t o i n d i c a t e t h a t an 
a t t o r n e y d i d not appear a t t r i a l w i t h [ t h e 
d e f e n d a n t s ] because t h e y became d i s s a t i s f i e d w i t h 
[ t h e i r a t t o r n e y ] a p p r o x i m a t e l y a month b e f o r e t r i a l 
and they c o u l d not secure the s e r v i c e s of a 
replacement a t t h a t l a t e d a t e . " 

P a p a s p i r o s , 982 So. 2d a t 1104. S i m i l a r l y , the r e c o r d i n the 

p r e s e n t case r e f l e c t s t h a t the mother had r e p o r t e d t o the 

j u v e n i l e c o u r t t h a t she had not made arrangements t o pay her 

r e t a i n e d c o u n s e l b e f o r e the date of the d i s p o s i t i o n a l t r i a l , 

i n d i c a t i n g t h a t the b a s i s f o r her c o u n s e l ' s f a i l u r e t o appear 

may w e l l have been the f a u l t of the mother. 1 We cannot 

1We r e a l i z e t h a t the f a c t t h a t the mother had a p p a r e n t l y 
not p a i d her r e t a i n e d c o u n s e l may have s u p p o r t e d a c o n c l u s i o n 
t h a t she was, i n f a c t , i n d i g e n t , see R.H., 5 So. 3d a t 1258 
( o p i n i o n on r e t u r n t o r e m a n d ) ( s t a t i n g t h a t the f a c t t h a t the 
mother's r e t a i n e d c o u n s e l withdrew because the mother had not 
p a i d him "t e n d s t o e s t a b l i s h t h a t the mother c o u l d not a f f o r d 
t o r e t a i n her own c o u n s e l " and c o n c l u d i n g t h a t , based on the 
e n t i r e r e c o r d , which c o n t a i n e d two a f f i d a v i t s of s u b s t a n t i a l 
h a r d s h i p , the mother was i n d i g e n t and e n t i t l e d t o a p p o i n t e d 
c o u n s e l ) ; however, the r e c o r d does not c o n t a i n an a f f i d a v i t of 
s u b s t a n t i a l h a r d s h i p or any o t h e r e v i d e n c e i n d i c a t i n g t h a t the 
mother i n t h i s case was i n d i g e n t and, t h e r e f o r e , e n t i t l e d t o 
a p p o i n t e d c o u n s e l . 
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conclude t h a t , under the f a c t s and c i r c u m s t a n c e s of t h i s case, 

the j u v e n i l e c o u r t e r r e d by r e q u i r i n g the mother t o p r o c e e d 

w i t h the d i s p o s i t i o n a l t r i a l w i t h o u t the a s s i s t a n c e of her 

r e t a i n e d c o u n s e l . 

The mother a l s o argues t h a t her r e t a i n e d c o u n s e l was 

i n e f f e c t i v e because of h i s f a i l u r e t o appear a t the 

d i s p o s i t i o n a l t r i a l . However, the mother never r a i s e d an 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l argument b e f o r e the j u v e n i l e 

c o u r t . We have e x p l a i n e d t h a t we cannot c o n s i d e r on a p p e a l an 

i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m t h a t was not r a i s e d i n 

the t r i a l c o u r t . D.A., 976 So. 2d a t 504; S.E. v. J.D.G., 869 

So. 2d 1177, 1178 ( A l a . C i v . App. 2003); and J.K. v. Lee Cnty.  

Dep't Human Res., 668 So. 2d 813, 817 ( A l a . C i v . App. 1995). 

Thus, we w i l l not e n t e r t a i n the mother's argument on t h i s 

i s s u e . 

AFFIRMED. 

P i t t m a n , B ryan, and Moore, J J . , concur. 

Thompson, P.J., d i s s e n t s , w i t h a w r i t i n g . 
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THOMPSON, P r e s i d i n g J u d g e , d i s s e n t i n g . 

The r i g h t o f a p a r e n t i n a d e p e n d e n c y a c t i o n t o be 

r e p r e s e n t e d by c o u n s e l i s f u n d a m e n t a l . R.H. v. D.N., 5 So. 3d 

1253, 1254-55 ( A l a . C i v . App. 2 0 0 8 ) ; Smoke v. S t a t e Dep't o f  

P e n s i o n s & S e c . , 378 So. 2d 1149, 1150 ( A l a . C i v . App. 1 9 7 9 ) . 

I c a n n o t a g r e e t h a t t h e r e c o r d i n t h i s c a s e i n d i c a t e s t h a t t h e 

m o t h e r w a i v e d t h a t r i g h t . A c c o r d i n g l y , I r e s p e c t f u l l y 

d i s s e n t . 
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