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Min Quin Shao, as executrix of the estate of Lincoln N. 

Jenkins 

v. 

Floyd Corley and Susan Corley 
Appeal from Washington C i r c u i t Court 

(CV-09-900063) 

THOMPSON, P r e s i d i n g Judge. 

Min Quin Shao, as e x e c u t r i x of the e s t a t e of L i n c o l n N. 

J e n k i n s , appeals from the judgment of the Washington C i r c u i t 

C o urt o r d e r i n g Shao t o convey t o F l o y d C o r l e y ("Floyd") and 

Susan C o r l e y ("Susan") a c e r t a i n p a r c e l of r e a l p r o p e r t y 
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l o c a t e d i n Malcolm. For the reasons s t a t e d h e r e i n , we 

r e v e r s e . 

I n the l a t e 1990s or e a r l y 2000s, F l o y d p u r c h a s e d a 

p a r c e l of r e a l p r o p e r t y i n Malcolm ("Lot 15") from J e n k i n s . 

A year or two l a t e r , he bought an a d j a c e n t l o t ("Lot 14") from 

J e n k i n s . I n 2005, the C o r l e y s moved onto those p a r c e l s and 

began r e s i d i n g t h e r e . 

A c c o r d i n g t o h i s t r i a l t e s t i m o n y , F l o y d c o n t r a c t e d t o 

purchase from J e n k i n s a t h i r d p a r c e l of p r o p e r t y ("the t h i r d 

p a r c e l " ) 1 l o c a t e d a d j a c e n t t o and b e h i n d L o t 14 and L o t 15. 

I n a document d a t e d F e b r u a r y 25, 2005, r e l a t e d t o the s a l e of 

the t h i r d p a r c e l and s i g n e d by J e n k i n s , J e n k i n s w r o t e : 

" L i n c o l n A. J e n k i n s r e c e i v e d from [ i l l e g i b l e ] C o r l e y $750 as 

a d e p o s i t on l a n d . B a l a n c e of $1,450 t o be p a i d when deed 

d e l i v e r e d . A l s o we w i l l 50/50 the s u r v e y c o s t . " F l o y d 

t e s t i f i e d t h a t , p u r s u a n t t o the above agreement, he p a i d 

J e n k i n s $750. He s t a t e d t h a t J e n k i n s t o l d him he would have 

the t h i r d p a r c e l s u r v e y e d and would c a l l him when he had the 

1The C o r l e y s r e f e r t o the t h i r d p a r c e l as " P a r c e l 88" 
because, th e y a s s e r t , t h a t p a r c e l was denominated as such on 
a s u r v e y t h a t was p r e p a r e d a f t e r F l o y d had agreed t o purchase 
the p a r c e l from J e n k i n s . 
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deed ready. F l o y d t e s t i f i e d t h a t , a t the time J e n k i n s s i g n e d 

the document, a s u r v e y had not been p r e p a r e d f o r the t h i r d 

p a r c e l and t h a t t h e r e were no markers on the ground a t t h a t 

time i n d i c a t i n g the boundary l i n e s of the p a r c e l . F l o y d 

s t a t e d t h a t he c o u l d not i d e n t i f y the t h i r d p a r c e l b e f o r e 

J e n k i n s had i t surveyed. 

F l o y d t e s t i f i e d t h a t J e n k i n s l a t e r d e l i v e r e d t o him a 

copy of a s u r v e y of the t h i r d p a r c e l , on which, the C o r l e y s 

a s s e r t , t h a t p a r c e l was d e s i g n a t e d as " P a r c e l 88," t h a t 

J e n k i n s had had p r e p a r e d and t h a t , a f t e r d e l i v e r i n g the 

s u r v e y , J e n k i n s l a t e r c a l l e d F l o y d and t o l d him t h a t the deed 

t o the t h i r d p a r c e l was ready. J e n k i n s d i e d , however, b e f o r e 

F l o y d c o u l d o b t a i n the deed from him. 

The C o r l e y s f i l e d a c l a i m a g a i n s t J e n k i n s ' s e s t a t e i n the 

Washington Probate C o u r t , and, i n October 2009, removed the 

a d m i n i s t r a t i o n of the e s t a t e t o the Washington C i r c u i t C o u r t . 

I n the c i r c u i t c o u r t , the C o r l e y s f i l e d a c o m p l a i n t i n which 

they sought a judgment r e q u i r i n g t h a t J e n k i n s ' s e s t a t e 

s p e c i f i c a l l y p e r f o r m the c o n t r a c t f o r the conveyance of the 

t h i r d p a r c e l , o r , s h o u l d the c o u r t deny s p e c i f i c performance, 

awarding compensatory damages of $750 f o r b r e a c h of c o n t r a c t . 
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Shao, as the e x e c u t r i x of the e s t a t e , f i l e d an answer i n which 

she, among o t h e r t h i n g s , r a i s e d the S t a t u t e of Frauds as an 

a f f i r m a t i v e d e fense. 

The c i r c u i t c o u r t h e l d a bench t r i a l of the a c t i o n on May 

9, 2011, a t which o n l y F l o y d t e s t i f i e d . On J u l y 8, 2011, the 

c i r c u i t c o u r t e n t e r e d a f i n a l judgment i n which i t o r d e r e d 

Shao t o execute a conveyance of P a r c e l 88 t o F l o y d and Susan 

upon t h e i r payment of $1,450 t o J e n k i n s ' s e s t a t e . R e j e c t i n g 

Shao's c o n t e n t i o n t h a t the S t a t u t e of Frauds b a r r e d s p e c i f i c 

enforcement of the agreement t o convey P a r c e l 88, the c i r c u i t 

c o u r t w r o t e : 

"The g e n e r a l r u l e i s t h a t a c o n t r a c t f o r s a l e of 
l a n d , t o s a t i s f y the s t a t u t e of f r a u d s , must 
d e s c r i b e the l a n d w i t h such c e r t a i n t y t h a t i t can be 
i d e n t i f i e d w i t h o u t r e s o r t t o o r a l e v i d e n c e . See 
Shannon v. Wisdom, 171 A l a . 409, 55 So. 102 (1911). 
However, a g e n e r a l d e s c r i p t i o n may be made s p e c i f i c 
and c e r t a i n by p a r o l [ e v i d e n c e ] and c o n c u r r e n t f a c t s 
and c i r c u m s t a n c e s s u f f i c i e n t t o t h a t end. Goodwyn  
v. Jones, 288 A l a . 71, 257 So. 2d 320 (1971). 

"While the c o n t r a c t does not c o n t a i n a t e c h n i c a l 
d e s c r i p t i o n of the l a n d s c o n t r a c t e d f o r , i t does 
c o n t a i n f a c t s s u f f i c i e n t t o i d e n t i f y them. The 
p a r t i e s agreed i n the w r i t i n g t o have a s u r v e y of 
the l a n d s conducted and L i n c o l n A. J e n k i n s p r o v i d e d 
a copy of the p l a t of s u r v e y t o [ F l o y d ] p r i o r t o 
J e n k i n s ' s death. The c o n t r a c t f u r n i s h e d the means 
of i d e n t i f i c a t i o n (the s u r v e y ) , the a p p l i c a b l e 
p r i n c i p l e b e i n g t h a t t h a t i s c e r t a i n which can be 
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made c e r t a i n . See Goodwyn v. Jones, su p r a , c i t i n g 
23 A.L.R. 2d, S t a t u t e of Frauds, S e c t i o n 2." 

Shao f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment, which the c i r c u i t c o u r t d e n i e d . Shao f i l e d an 

a p p e a l , which our supreme c o u r t t r a n s f e r r e d t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Shao contends t h a t the c i r c u i t c o u r t e r r e d i n o r d e r i n g 

her t o convey P a r c e l 88 t o the C o r l e y s because the w r i t t e n 

c o n t r a c t on which th e y r e l i e d d i d not s a t i s f y the S t a t u t e of 

Frauds due t o the i n s u f f i c i e n c y of the d e s c r i p t i o n of the l a n d 

b e i n g s o l d . The f a c t s r e l a t e d t o t h i s i s s u e are u n d i s p u t e d ; 

t h u s , t h i s a p p e a l p r e s e n t s a pure q u e s t i o n of law, which t h i s 

c o u r t r e v i e w s de novo. See S i m c a l a , I n c . v. American C o a l  

Trade, I n c . , 821 So. 2d 197, 200 ( A l a . 2001). 

S e c t i o n 8-9-2(5), A l a . Code 1975, the S t a t u t e of Frauds, 

p r o v i d e s , i n p e r t i n e n t p a r t : 

"In the f o l l o w i n g cases, e v e r y agreement i s v o i d 
u n l e s s such agreement or some note or memorandum 
t h e r e o f e x p r e s s i n g the c o n s i d e r a t i o n i s i n w r i t i n g 
and s u b s c r i b e d by the p a r t y t o be charged t h e r e w i t h 
or some o t h e r person by him t h e r e u n t o l a w f u l l y 
a u t h o r i z e d i n w r i t i n g : 

"  

"(5) E v e r y c o n t r a c t f o r the s a l e of l a n d s , 
tenements or h e r e d i t a m e n t s , or of any i n t e r e s t 
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t h e r e i n , except l e a s e s f o r a term not l o n g e r than 
one yea r , u n l e s s the purchase money, or a p o r t i o n 
t h e r e o f i s p a i d and the p u r c h a s e r i s put i n 
p o s s e s s i o n of the l a n d by the s e l l e r " 

In Goodwyn v. Jones, 288 A l a . 71, 257 So. 2d 320 (1971), 

our supreme c o u r t s t a t e d t h a t , g e n e r a l l y , "a c o n t r a c t f o r s a l e 

of l a n d , t o s a t i s f y the s t a t u t e of f r a u d s , must d e s c r i b e the 

l a n d w i t h such c e r t a i n t y t h a t i t can be i d e n t i f i e d w i t h o u t 

r e s o r t t o o r a l e v i d e n c e . " 288 A l a . a t 75, 257 So. 2d a t 323. 

S t a t i n g t h a t t h i s g e n e r a l r u l e " i s not u n q u a l i f i e d and 

i n f l e x i b l e , " however, the c o u r t c o n t i n u e d : 

"The p r i n c i p l e i s d i s c u s s e d i n 23 A.L.R. 2d, S t a t u t e  
of Frauds, § 2, where the t e s t f o r s u f f i c i e n c y i s 
s a i d t o b e : 

"'... does the w r i t i n g f u r n i s h the 
means of i d e n t i f i c a t i o n , o r , as some cases 
have i t , does i t p r o v i d e the "key" t o the 
i d e n t i f i c a t i o n , the a p p l i c a b l e p r i n c i p l e 
b e i n g t h a t t h a t i s c e r t a i n which can be 
made c e r t a i n . ... 

" '  

"'... The i n i t i a l q u e s t i o n , i t seems, 
i s not whether the words are c l e a r l y and 
i n d i s p u t a b l y s u f f i c i e n t , but r a t h e r whether 
they are such as w i l l e n t i t l e the c l a i m a n t 
t o go f o r w a r d w i t h h i s p r o o f s and show i f 
he can t h a t i n the l i g h t of p r o p e r e v i d e n c e 
the s u b j e c t of s a l e i s s u f f i c i e n t l y 
d e s i g n a t e d . ' " 
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288 A l a . a t 76, 257 So. 2d a t 323. Thus, i n Goodwyn, the 

supreme c o u r t h e l d t h a t a d e s c r i p t i o n of l a n d c o n t a i n e d i n a 

s a l e s c o n t r a c t s u f f i c i e n t l y c o m p l i e d w i t h the S t a t u t e of 

Frauds, d e s p i t e a l a c k of s p e c i f i c i t y i n the d e s c r i p t i o n . The 

c o u r t w r o t e : 

"In the i n s t a n t case, each complainant was 
o c c u p y i n g a c e r t a i n a r e a of l a n d w i t h i n the 34 
a c r e s . The l i n e s of the occupancy were impressed by  
c l e a r e d l a n d and improvements. Respondent e l e c t e d 
by a d o p t i o n of an i n s t r u m e n t p r e p a r e d by L & N t o 
o f f e r each complainant the o p p o r t u n i t y t o purchase 
t h i s o c c u p i e d a r e a upon payment of a sum s e t f o r t h 
i n the o f f e r . Each comp l a i n a n t was i n p o s s e s s i o n of  
o n l y one o c c u p i e d a r e a w i t h i n the 34 a c r e s .  
Respondent d e s i g n a t e d the a r e a t o be purchased,  
namely the o c c u p i e d a r e a . We t h i n k i t was 
p e r m i s s i b l e t o i d e n t i f y the o c c u p i e d a r e a by 
competent e v i d e n c e , and t h a t the respondent, h a v i n g 
e l e c t e d t o d e s i g n a t e the area by a g e n e r a l term, 
cannot now complain a g a i n s t e v i d e n c e t o e s t a b l i s h by 
metes and bounds, or o t h e r d e s c r i p t i o n , the o c c u p i e d 
a r e a . " 

288 A l a . a t 77, 257 So. 2d a t 325 (emphasis added). 

In M u l l i n a x v. G a l e n - M a r s h a l l , I n c . , 642 So. 2d 431 ( A l a . 

1994), the t r i a l c o u r t c o n c l u d e d t h a t the d e s c r i p t i o n of r e a l 

p r o p e r t y c o n t a i n e d i n a c o n t r a c t f o r the s a l e of l a n d was 

i n s u f f i c i e n t t o comply w i t h the S t a t u t e of Frauds. E n t e r i n g 

a summary judgment i n f a v o r of the s e l l e r s i n the p u r c h a s e r s ' 
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a c t i o n f o r s p e c i f i c performance of the s a l e s c o n t r a c t , the 

t r i a l c o u r t w r o t e : 

" ' I t i s u n d i s p u t e d from the documents f i l e , and 
the t e s t i m o n y p r e s e n t e d , t h a t the a l l e g e d c o n t r a c t 
or c o n t r a c t s do not c o n t a i n any l e g a l d e s c r i p t i o n . 
The o n l y r e f e r e n c e i n e i t h e r w r i t t e n document i s 
"see l e g a l d e s c r i p t i o n . " There i s r e v e a l e d i n the 
d e p o s i t i o n s , the f a c t t h a t the p a r t i e s had not been 
a b l e t o s e t t l e on a l e g a l d e s c r i p t i o n . ' " 

624 So. 2d a t 432. On a p p e a l , our supreme c o u r t w r o t e : 

"The t r i a l judgment c o r r e c t l y o b served t h a t the 
S t a t u t e of Frauds does not i n v a l i d a t e a c o n t r a c t 
m erely because i t c o n t a i n s '"a g e n e r a l u n c e r t a i n 
d e s c r i p t i o n [ , where t h a t d e s c r i p t i o n ] can be made 
s p e c i f i c and c e r t a i n by p a r o l e v i d e n c e of c o n c u r r e n t 
f a c t s and c i r c u m s t a n c e s s u f f i c i e n t t o t h a t end."' 
Goodwyn v. Jones, 288 A l a . 71, 75, 257 So. 2d 320, 
324 (1971) (emphasis added) ( q u o t i n g Dobson v. 
Deason, 248 A l a . 496, 498, 28 So. 2d 418, 419 
(1946)). However, the i n s t r u m e n t must a t l e a s t 
' " f u r n i s h the means of i d e n t i f i c a t i o n , o r , as some 
cases have i t , ... p r o v i d e the 'key' t o the 
i d e n t i f i c a t i o n , the a p p l i c a b l e p r i n c i p l e b e i n g t h a t 
t h a t i s c e r t a i n which can be made c e r t a i n . " ' 
Goodwyn, 288 A l a . a t 76, 257 So. 2d a t 324 (emphasis 
added) ( q u o t i n g A n n o t a t i o n , S t a t u t e Frauds- 
D e s c r i p t i o n of Land, 23 A.L.R.2d 6, 12-13 (1952)). 

"The i n s t r u m e n t s i n v o l v e d i n t h i s case ... are 
not so d i r e c t l y l i n k e d t o c l e a r l y e s t a b l i s h e d f a c t s 
and c i r c u m s t a n c e s t h a t the d e s c r i p t i o n of the 
p r o p e r t y can be 'made c e r t a i n . ' ... 

"  
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" I t i s u n d i s p u t e d t h a t the i n s t r u m e n t s i n v o l v e d 
i n t h i s case do not d e s c r i b e the p r o p e r t y t o which 
they r e f e r . More s i g n i f i c a n t l y , the ' l e g a l 
d e s c r i p t i o n ' r e f e r e n c e d i n the i n s t r u m e n t s c o u l d 
r e f e r t o e i t h e r of two p a r c e l s of s i g n i f i c a n t l y 
d i f f e r e n t d i m e n s i o n s . " 

642 So. 2d a t 432-44. Thus, the supreme c o u r t a f f i r m e d the 

t r i a l c o u r t ' s summary judgment r e f u s i n g t o s p e c i f i c a l l y 

e n f o r c e the s a l e s c o n t r a c t on which the p u r c h a s e r s r e l i e d . 

In the r e c e n t case of N i x v. Wick, 66 So. 3d 209 ( A l a . 

2010), our supreme c o u r t d i s t i n g u i s h e d i t s h o l d i n g i n Goodwyn 

and c o n c l u d e d t h a t the c o n t r a c t f o r the s a l e of l a n d a t i s s u e 

i n t h a t case v i o l a t e d the S t a t u t e of Frauds because i t 

i n s u f f i c i e n t l y i d e n t i f i e d the l a n d t h a t was the s u b j e c t of the 

c o n t r a c t . In N i x , the p a r t i e s s i g n e d an agreement whereby the 

p l a i n t i f f s p u r c h a s e d a house and f o u r and a h a l f a c r e s of l a n d 

and a c o n t r a c t c o n t a i n i n g an o p t i o n t o purchase a d j o i n i n g 

p r o p e r t y d e s c r i b e d as "at l e a s t f i v e a c r e s . " The o p t i o n 

c o n t r a c t c o n t a i n e d a r equirement t h a t the s e l l e r s would have 

the a d j o i n i n g p r o p e r t y surveyed. S h o r t l y t h e r e a f t e r , the 

p a r t i e s s i g n e d a s a l e s c o n t r a c t t h a t p r o v i d e d : 

"'The [purchasers] hereby agree t o 
purchase and the [ s e l l e r s ] hereby agree t o 
s e l l the f o l l o w i n g d e s c r i b e d l o t or o t h e r 
unimproved l a n d and appurtenances t h e r e t o 
... s i t u a t e d i n the C i t y of Gardendale, 
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County of J e f f e r s o n , Alabama on the terms 
s t a t e d below: Address: a d j a c e n t t o 296 West  
Shugart Ridge and l e g a l l y d e s c r i b e d as L o t 

, B l o c k Survey Map Book Page 

"'1A. THE PURCHASE PRICE s h a l l be 
$32,500 per a c r e (at l e a s t f i v e 
a c r e s ) 

66 So. 3d a t 211. That c o n t r a c t r e f e r e n c e d , but f a i l e d t o 

a t t a c h a copy o f , the o p t i o n c o n t r a c t i n t o which the p a r t i e s 

had p r e v i o u s l y e n t e r e d . 

A f t e r the s e l l e r s d i d not convey the p r o p e r t y t o the 

p u r c h a s e r s , the p u r c h a s e r s f i l e d an a c t i o n f o r s p e c i f i c 

performance. The defendants i n t h a t a c t i o n (the s e l l e r s and 

a n o t h e r i n d i v i d u a l who had an ownership i n t e r e s t i n the 

p r o p e r t y i n d i s p u t e ) r a i s e d the S t a t u t e of Frauds as a defense 

on the b a s i s t h a t the c o n t r a c t f o r the s a l e of the p r o p e r t y i n 

d i s p u t e d i d not a d e q u a t e l y d e s c r i b e the p r o p e r t y . The t r i a l 

c o u r t agreed and e n t e r e d a summary judgment i n f a v o r of the 

d e f e n d a n t s . 

On a p p e a l , the p u r c h a s e r s contended, among o t h e r t h i n g s , 

t h a t the f a c t t h a t a s u r v e y was c a l l e d f o r i n the o p t i o n 

c o n t r a c t s a t i s f i e d the S t a t u t e of Frauds, d e s p i t e the l a c k of 

a s p e c i f i c d e s c r i p t i o n of the p r o p e r t y i n the s a l e s c o n t r a c t . 
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R e j e c t i n g t h a t c o n t e n t i o n , our supreme c o u r t , a f t e r examining 

the h o l d i n g s i n Goodwyn and M u l l i n a x , wrote: 

"In t h i s case, the [pur c h a s e r s ] contend, based 
on the language i n the [ o p t i o n c o n t r a c t ] , t h a t the 
sur v e y contemplated by the [ o p t i o n c o n t r a c t ] ' i s the 
key' t h a t s a t i s f i e s the e x c e p t i o n s t a t e d i n Goodwyn 
and M u l l i n a x . S p e c i f i c a l l y , t h e y argue t h a t the 
[defendants] 'admitted a t t h e i r d e p o s i t i o n s t h a t a 
s u r v e y o r c o u l d go out and f u l f i l l the c o n t r a c t u a l 
r e q u i r e m e n t s of s u r v e y i n g and r e z o n i n g the acreage 
t o the l e f t of the house, i n c l u d i n g the 40 f e e t of 
ro a d f r o n t a g e , and s e l l the l a n d t o ' the [the 
p u r c h a s e r s ] . ... The [ d e f e n d a n t s ] , however, 
c o r r e c t l y note t h a t the su r v e y r e l i e d on by the 
[purc h a s e r s ] does not y e t e x i s t and d i d not e x i s t a t 
the time the [ s a l e s ] c o n t r a c t was executed . The 
e x c e p t i o n s t a t e d i n Goodwyn and M u l l i n a x a l l o w s a 
g e n e r a l d e s c r i p t i o n t o be made c e r t a i n by 
'co n c u r r e n t f a c t s and c i r c u m s t a n c e s . ' Goodwyn, 288 
A l a . a t 75, 257 So. 2d a t 323 (emphasis added). The 
g e n e r a l d e s c r i p t i o n of the p r o p e r t y r e f e r e n c e d must 
be capable of b e i n g made c e r t a i n a t the time the 
p a r t i e s c o n t r a c t e d . R eference t o a d e s c r i p t i o n not 
yet i n e x i s t e n c e cannot b r i n g the [ s a l e s ] c o n t r a c t 
w i t h i n the e x c e p t i o n . 

" A d d i t i o n a l l y , as i n M u l l i n a x , the language of 
the [ s a l e s ] c o n t r a c t does not s u f f i c i e n t l y i d e n t i f y 
the l a n d t o be s o l d ; i n d e e d , the [ s a l e s ] c o n t r a c t 
does not d e s c r i b e the l a n d t o be s o l d . The o n l y 
i d e n t i f i c a t i o n of the l a n d i n the c o n t r a c t c o u l d 
r e f e r t o any number of 'at l e a s t ' f i v e - a c r e 
c o n f i g u r a t i o n s of the l a n d a d j a c e n t t o the p r o p e r t y 
l o c a t e d a t 296 West Shugart Ridge. Furthermore, 
from the d e p o s i t i o n t e s t i m o n y of [two of the 
p a r t i e s ] , i t i s apparent t h a t the l a n d d i s c u s s e d by 
the [ s e l l e r s ] and the [pur c h a s e r s ] was d e s c r i b e d i n 
terms of p o t e n t i a l boundary l i n e s ; the p a r t i e s had 
not s e t t l e d on any 'area t h a t was w e l l demarcated 
and r e c o g n i z e d . ' M u l l i n a x , 642 So. 2d a t 433-34. 

11 



2110133 

T h e r e f o r e , u n l i k e the i n s t r u m e n t i n Goodwyn, th« 
[ s a l e s ] c o n t r a c t i s 'not so d i r e c t l y l i n k e d t 

^ l ^ - ^ ^ l , , ^ ^ A . l - v l - ; ^ ! - , ^ ^ ^ - 1 , , ^ , , ™ ^ - ! . ^ ^ ^ ^ - l - l - , - , - ! - 4-1-,, 

the 
o 

c l e a r l y e s t a b l i s h e d f a c t s and c i r c u m s t a n c e s t h a t the 
d e s c r i p t i o n of the p r o p e r t y can be "made c e r t a i n . " ' 
M u l l i n a x , 642 So. 2d a t 433. A c c o r d i n g l y , the 
[ s a l e s ] c o n t r a c t does not ' f u r n i s h the means of 
i d e n t i f i c a t i o n , ' Goodwyn, 288 A l a . a t 75, 257 So. 2d 
a t 323, of the l a n d t o be s o l d , and the [pu r c h a s e r s ] 
have not shown t h a t the [ s a l e s ] c o n t r a c t f a l l s 
w i t h i n t h i s e x c e p t i o n t o the S t a t u t e of Frauds." 

N i x , 66 So. 3d a t 214-15. Thus, our supreme c o u r t a f f i r m e d 

the t r i a l c o u r t ' s summary judgment i n f a v o r of the d e f e n d a n t s . 

In the p r e s e n t case, the document r e l a t i n g t o the s a l e of 

the t h i r d p a r c e l t o the C o r l e y s d e s c r i b e s the p a r c e l o n l y as 

" l a n d " ; n o t h i n g i n the document d e s c r i b e s the l o c a t i o n or 

dimensions of the p a r c e l i n any way. The "key" t o the 

d e s c r i p t i o n of the l a n d on which the c i r c u i t c o u r t r e l i e d i n 

f i n d i n g t h a t the document c o m p l i e d w i t h the S t a t u t e of Frauds 

was the r e f e r e n c e i n the document t o a sur v e y , the c o s t of 

which the p a r t i e s would share. However, the s u r v e y had not 

ye t been p r e p a r e d a t the time the document was executed. 

Thus, as our supreme c o u r t c o n c l u d e d i n N i x , the sur v e y i n the 

p r e s e n t case cannot c o n s t i t u t e e v i d e n c e of " c o n c u r r e n t f a c t s 

and c i r c u m s t a n c e s " t h a t c o u l d make c e r t a i n the g e n e r a l 

d e s c r i p t i o n of the p r o p e r t y t h a t was t o be s o l d t o the 

C o r l e y s . As the N i x c o u r t s t a t e d , f o r the Goodwyn e x c e p t i o n 
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t o a p p l y , " [ t ] h e g e n e r a l d e s c r i p t i o n of the p r o p e r t y 

r e f e r e n c e d must be capable of b e i n g made c e r t a i n a t the time  

the p a r t i e s c o n t r a c t e d . " N i x , 66 So. 3d a t 215 (emphasis 

added). 

Based on the f o r e g o i n g , we conclude t h a t the c o n t r a c t f o r 

the s a l e of the t h i r d p a r c e l was u n e n f o r c e a b l e by v i r t u e of 

the S t a t u t e of Frauds and, as a r e s u l t , t h a t the c i r c u i t c o u r t 

e r r e d when i t o r d e r e d s p e c i f i c performance of t h a t c o n t r a c t . 

The c i r c u i t c o u r t ' s judgment i s t h e r e f o r e r e v e r s e d , and the 

cause i s remanded f o r f u r t h e r p r o c e e d i n g s , i n c l u d i n g 

c o n s i d e r a t i o n of the a l t e r n a t i v e demand f o r r e l i e f the C o r l e y s 

a s s e r t e d i n t h e i r c o m p l a i n t . 2 

2We note t h a t , i n the c i r c u i t c o u r t , the C o r l e y s argued 
f o r the a p p l i c a t i o n of the p a r t - p e r f o r m a n c e e x c e p t i o n t o the 
S t a t u t e of Frauds. Under t h a t e x c e p t i o n , the S t a t u t e of 
Frauds does not a p p l y t o the s a l e of r e a l p r o p e r t y when "the 
purchase money, or a p o r t i o n t h e r e o f i s p a i d and the p u r c h a s e r 
i s put i n p o s s e s s i o n of the l a n d by the s e l l e r . " § 8-9-2(5), 
A l a . Code 1975. A l t h o u g h t h e r e was e v i d e n c e i n d i c a t i n g t h a t 
the C o r l e y s had p a i d a p o r t i o n of the purchase p r i c e t o 
J e n k i n s , t h e r e was no e v i d e n c e e l i c i t e d a t t r i a l t h a t the 
C o r l e y s had been put i n p o s s e s s i o n of the t h i r d p a r c e l . 
Because the C o r l e y s bore the burden of p r o o f on t h a t i s s u e , 
see Si v Si ns, [Ms. 2100017, Dec. 16, 2011] So. 

C i v . App. 2011), the c i r c u i t c o u r t ' s 
-P-P i ^ ^ ^ ^ - l - l - , - , - ! - l - , - , ^ i ^ 

see Simmons v. 

judgment t cannot be a f f i r m e d on t h a t b a s i s . 
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REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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