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PITTMAN, Judge. 

A r t h u r Lane S k i n n e r appeals from a judgment e n t e r e d on a 

j u r y v e r d i c t of $35,000 i n f a v o r of Raymond C. Bevans on 

Bevans's a s s a u l t - a n d - b a t t e r y c l a i m a g a i n s t him and from 

summary judgments i n f a v o r of Bevans as t o seven c o u n t e r c l a i m s 
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he a s s e r t e d a g a i n s t Bevans. We a f f i r m i n p a r t , r e v e r s e i n 

p a r t , and remand f o r a new t r i a l . 

F a c t s and P r o c e d u r a l H i s t o r y 

S k i n n e r and Bevans are n e i g h b o r s i n r u r a l B u t l e r County. 

Bevans's p r o p e r t y f r o n t s on a p u b l i c r o a d ; S k i n n e r ' s p r o p e r t y 

i s l a n d l o c k e d , but he has access t o the p u b l i c road v i a a 

r i g h t - o f - w a y easement t h a t runs through the p r o p e r t y of 

another n e i g h b o r . Bevans's fence l i n e i s near the easement. 

On September 18, 2007, Bevans was on the r i g h t - o f - w a y o u t s i d e 

h i s fence s p r a y i n g h e r b i c i d e on weeds a l o n g the fence l i n e 

when, a c c o r d i n g t o Bevans, S k i n n e r drove up, p a r k e d the p i c k u p 

t r u c k he had been d r i v i n g , and s t a r e d a t him. The p a r t i e s 

d i f f e r about what happened ne x t . A c c o r d i n g t o Bevans, he 

t u r n e d h i s back on S k i n n e r and was c o n t i n u i n g h i s s p r a y i n g 

when he h e a r d S k i n n e r say, "You m___ f _ _ _ , I owe you t h i s . " 

S k i n n e r then s t r u c k Bevans r e p e a t e d l y w i t h a m e t a l - t i p p e d rake 

h a n d l e , i n j u r i n g Bevans's head, e a r , and arm. S k i n n e r , on the 

o t h e r hand, c l a i m e d t h a t Bevans walked t o the p i c k u p t r u c k 

and, as the p a r t i e s were exchanging words, s p r a y e d him i n the 

f a c e w i t h the h e r b i c i d e , a f t e r which S k i n n e r reached i n t o the 

bed of h i s t r u c k , r e t r i e v e d the rake handle, and swung a t 
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Bevans t o s t o p the s p r a y i n g . There was a f a c t u a l d i s p u t e a t 

t r i a l as t o whether S k i n n e r ' s easement was 25 f e e t wide or 

o n l y 15 f e e t wide and — i f the easement was o n l y 15 f e e t wide 

— whether S k i n n e r was s t a n d i n g on the easement d u r i n g the 

a l t e r c a t i o n and a s s a u l t . 

S k i n n e r l e f t the scene, and Bevans c a l l e d the B u t l e r 

County s h e r i f f ' s department. He f i l e d a c r i m i n a l c o m p l a i n t 

a g a i n s t S k i n n e r , and was taken t o the h o s p i t a l , where h i s ear 

was s t i t c h e d . S k i n n e r was a r r e s t e d the f o l l o w i n g day p u r s u a n t 

t o a w a r r a n t c h a r g i n g a s s a u l t i n the second degree, a C l a s s C 

f e l o n y , see A l a . Code 1975, § 13A-6-21. On F e b r u a r y 26, 2008, 

S k i n n e r was i n d i c t e d by a B u t l e r County grand j u r y f o r the 

same o f f e n s e . 

On September 16, 2009, Bevans f i l e d the i n s t a n t c i v i l 

a c t i o n a g a i n s t S k i n n e r , a l l e g i n g a s s a u l t and b a t t e r y and 

demanding a j u r y t r i a l . On October 14, 2009, S k i n n e r , a c t i n g 

p r o se, f i l e d an answer t h a t s t a t e d , i n i t s e n t i r e t y : " I am 

denying a l l a l l e g a t i o n s i n your c o m p l a i n t . " On June 18, 2010, 

S k i n n e r was a c q u i t t e d of the c r i m i n a l - a s s a u l t charge. On 

August 12, 2010, S k i n n e r , a c t i n g through c o u n s e l , f i l e d a 

motion f o r l e a v e t o a s s e r t c o u n t e r c l a i m s t h a t , he s a i d , he had 
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not been r e q u i r e d t o a s s e r t i n h i s answer because the 

c o u n t e r c l a i m s were the s u b j e c t of "another pending a c t i o n , " 

see Rule 1 3 ( a ) , A l a . R. C i v . P.,1 and had "matured or [been] 

a c q u i r e d " a f t e r he had answered the c o m p l a i n t , see Rule 1 3 ( e ) , 

A l a . R. C i v . P.2 The t r i a l c o u r t g r a n t e d S k i n n e r l e a v e t o 

amend h i s answer t o i n c l u d e the c o u n t e r c l a i m s . 

On January 20, 2011, S k i n n e r a s s e r t e d seven 

c o u n t e r c l a i m s : t r e s p a s s t o l a n d ; a s s a u l t and b a t t e r y ; f a l s e 

imprisonment; m a l i c i o u s p r o s e c u t i o n ; d e f a m a t i o n ; n e g l i g e n c e ; 

1 R u l e 1 3 ( a ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"Compulsory C o u n t e r c l a i m s . A p l e a d i n g s h a l l s t a t e 
as a c o u n t e r c l a i m any c l a i m which a t the time of 
s e r v i n g the p l e a d i n g the p l e a d e r has a g a i n s t any 
opposing p a r t y , i f i t a r i s e s out of the t r a n s a c t i o n 
or o c c u r r e n c e t h a t i s the s u b j e c t m a t t e r of the 
opposing p a r t y ' s c l a i m and does not r e q u i r e f o r i t s 
a d j u d i c a t i o n the presence of t h i r d p a r t i e s of whom 
the c o u r t cannot a c q u i r e j u r i s d i c t i o n . But the  
p l e a d e r need not s t a t e the c l a i m i f : (1) a t the time  
the a c t i o n was commenced the c l a i m was the s u b j e c t  
of another pending a c t i o n 

(Emphasis added.) 

2 R u l e 1 3 ( e ) , A l a . R. C i v . P., p r o v i d e s : 

"A c l a i m which e i t h e r matured or was a c q u i r e d by the 
p l e a d e r a f t e r s e r v i n g a p l e a d i n g may, w i t h the 
p e r m i s s i o n of the c o u r t , be p r e s e n t e d as a 
c o u n t e r c l a i m by su p p l e m e n t a l p l e a d i n g . " 
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and " e m o t i o n a l d i s t r e s s . " S k i n n e r d i d not demand a j u r y t r i a l 

on the c o u n t e r c l a i m s . Bevans d e n i e d the m a t e r i a l a l l e g a t i o n s 

of S k i n n e r ' s c o u n t e r c l a i m s and a s s e r t e d v a r i o u s a f f i r m a t i v e 

d e f e n s e s . Bevans d i d not demand a j u r y t r i a l on the 

c o u n t e r c l a i m s , and Bevans l a t e r withdrew h i s own demand f o r a 

j u r y t r i a l on the a s s a u l t - a n d - b a t t e r y c l a i m s e t f o r t h i n h i s 

c o m p l a i n t . S k i n n e r o b j e c t e d t o the w i t h d r a w a l of Bevans's 

j u r y demand, and the t r i a l c o u r t d i s a l l o w e d the w i t h d r a w a l , 

p u r s u a n t t o Rule 3 8 ( d ) , A l a . R. C i v . P.3 S k i n n e r argued t h a t 

he was a l s o e n t i t l e d t o a j u r y t r i a l on h i s c o u n t e r c l a i m s , 

d e s p i t e h i s h a v i n g f a i l e d t o demand one, because h i s 

c o u n t e r c l a i m s arose out of the same t r a n s a c t i o n or o c c u r r e n c e 

s e t f o r t h i n Bevans's c o m p l a i n t , were not "new," and, 

t h e r e f o r e , d i d not a c t i v a t e a new 30-day p e r i o d f o r demanding 

a j u r y t r i a l . The t r i a l c o u r t r e j e c t e d t h a t argument and 

b i f u r c a t e d the a c t i o n , s e t t i n g Bevans's c l a i m f o r a j u r y t r i a l 

and the c o u n t e r c l a i m s f o r a bench t r i a l . 

3 R u l e 38(d) s t a t e s t h a t "[a] demand f o r t r i a l by j u r y made 
as h e r e i n p r o v i d e d may not be withdrawn w i t h o u t the consent of 
the p a r t i e s e x c e p t where an opposing p a r t y i s i n d e f a u l t under 
Rule 5 5 ( a ) . " 
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A f t e r the j u r y r e n d e r e d a v e r d i c t f o r Bevans on h i s 

a s s a u l t - a n d - b a t t e r y c l a i m , Bevans moved f o r a summary judgment 

as t o S k i n n e r ' s c o u n t e r c l a i m s . S k i n n e r f i l e d a Rule 59, A l a . 

R. C i v . P., motion f o r a new t r i a l , a r g u i n g t h a t the t r i a l 

c o u r t had e r r e d i n i n s t r u c t i n g the j u r y on h i s duty t o 

r e t r e a t , which duty, he s a i d , had been a b o l i s h e d by § 13A-3-

2 3 ( b ) , A l a . Code 1975. S k i n n e r a l s o f i l e d a response i n 

o p p o s i t i o n t o Bevans's summary-judgment motion, and Bevans 

f i l e d a response t o S k i n n e r ' s Rule 59 motion. F o l l o w i n g a 

h e a r i n g on b o t h motions, the t r i a l c o u r t d e n i e d S k i n n e r ' s 

motion f o r a new t r i a l and g r a n t e d Bevans's motion f o r a 

summary judgment as t o each of S k i n n e r ' s c o u n t e r c l a i m s . 

S k i n n e r a p p e a l s , r a i s i n g t h r e e i s s u e s : whether the t r i a l 

c o u r t e r r e d (1) i n c h a r g i n g the j u r y on the law of s e l f -

defense and the duty t o r e t r e a t , (2) i n e n t e r i n g a summary 

judgment i n f a v o r of Bevans on each of h i s c o u n t e r c l a i m s , and 

(3) i n c o n c l u d i n g t h a t he had waived a j u r y t r i a l on h i s 

c o u n t e r c l a i m s . 

S t a n d a r d of Review 

Each of the i s s u e s S k i n n e r r a i s e s p r e s e n t s a q u e s t i o n of 

law f o r which our r e v i e w i s de novo. E s p i n o z a v. Rudolph, 46 
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So. 3d 403, 412 ( A l a . 2010) . An a p p e l l a t e c o u r t r e v i e w s de 

novo the t r i a l c o u r t ' s i n t e r p r e t a t i o n of p r o c e d u r a l r u l e s , 

U n i t e d S t a t e s v. Elmes, 532 F.3d 1138, 1141 (11th C i r . 2008), 

and s t a t u t e s , S c o t t B r i d g e Co. v. W r i g h t , 883 So. 2d 1221, 

1223 ( A l a . 2003). In a d d i t i o n , we r e v i e w a summary judgment 

de novo, a p p l y i n g the same s t a n d a r d of r e v i e w as the t r i a l 

c o u r t a p p l i e d . Turner v. Westhampton Co u r t , L.L.C., 903 So. 

2d 82, 87 ( A l a . 2004). 

The J u r y Charge on S e l f - D e f e n s e 

D u r i n g a charge c o n f e r e n c e , the t r i a l c o u r t s t a t e d t h a t 

i t i n t e n d e d t o g i v e the j u r y the f o l l o w i n g s e l f - d e f e n s e 

i n s t r u c t i o n r e q u e s t e d by Bevans: 

"In o r d e r t o c l a i m s e l f - d e f e n s e , ... S k i n n e r must 
e s t a b l i s h t h a t he c o u l d not r e t r e a t or withdraw from 
the a l t e r c a t i o n i n s a f e t y . I f he c o u l d have 
r e t r e a t e d or withdrawn i n s a f e t y then s e l f - d e f e n s e 
i s not a defense [to] the c l a i m s of [Bevans]." 

S k i n n e r o b j e c t e d , and the f o l l o w i n g o c c u r r e d : 

"MS. GIBSON [ S k i n n e r ' s c o u n s e l ] : He does not have 
to r e t r e a t . 

"MR. HAMILTON [Bevans's c o u n s e l ] : And why not? 

"MS. GIBSON: In s e l f - d e f e n s e , use of f o r c e t h a t i s 
r e a s o n a b l e and appears t o be n e c e s s a r y f o r 
p r o t e c t i o n a g a i n s t a t h r e a t e n e d b a t t e r y . S k i n n e r d i d 
not chase a f t e r Bevans. He may s t a n d h i s ground and 
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use any f o r c e s h o r t of t h a t l i k e l y t o cause s e r i o u s 
i n j u r y . You do not have t o r e t r e a t . 

"MR. HAMILTON: I b e l i e v e i f [you] l o o k i n the 
c r i m i n a l code i t r e q u i r e s you r e t r e a t . 

"MS. GIBSON: I t does not. 

"THE COURT: W e l l , I w i l l go back and l o o k and make 
s u r e . " 

The t r i a l c o u r t gave the charge r e q u e s t e d by Bevans. A t the 

c o n c l u s i o n of the c o u r t ' s o r a l charge and b e f o r e the j u r y 

r e t i r e d t o c o n s i d e r i t s v e r d i c t , S k i n n e r ' s c o u n s e l renewed her 

o b j e c t i o n t o the c o u r t ' s charge on the duty t o r e t r e a t . 

In h i s motion f o r a new t r i a l , S k i n n e r argued, among 

o t h e r t h i n g s , t h a t a 2006 amendment t o § 13A-2-23(b) had 

a b o l i s h e d any duty t o r e t r e a t under the c i r c u m s t a n c e s 

p r e s e n t e d by t h i s case. C i t i n g B l a k e v. S t a t e 61 So. 3d 1107 

( A l a . Crim. App. 2010), and o t h e r d e c i s i o n s by the Court of 

C r i m i n a l A p p e a l s , S k i n n e r i n s i s t e d t h a t the t r i a l c o u r t had 

e r r e d i n c h a r g i n g the j u r y on a duty t o r e t r e a t . In B l a k e , 

s u p r a , the C o u r t of C r i m i n a l A p p eals s t a t e d : 

"[T]he amendment t o § 13A-3-23(b), A l a . Code 1975, 
which removed from the defense of s e l f - d e f e n s e the 
duty t o r e t r e a t and which a l l o w s an i n d i v i d u a l t o 
s t a n d one's ground, became e f f e c t i v e June 1, 2006. 
S p e c i f i c a l l y , the 2006 amendment t o § 13A-3-23(b), 
A l a . Code 1975, p r o v i d e s : 
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"'"A per s o n who [ o t h e r w i s e s a t i s f i e s the 
c r i t e r i a of s e l f - d e f e n s e ] i n u s i n g p h y s i c a l 
f o r c e , i n c l u d i n g d e a d l y p h y s i c a l f o r c e , and 
who i s not engaged i n an u n l a w f u l a c t i v i t y 
and i s i n any p l a c e where he or she has the 
r i g h t t o be has no duty t o r e t r e a t and has 
the r i g h t t o s t a n d h i s or her ground."'" 

61 So. 3d a t 1108-09 ( q u o t i n g W i l l i a m s v. S t a t e , 46 So. 3d 

970, 971 ( A l a . Crim. App. 2010)). 

"[A] major change e n a c t e d by the new 'stand your 
ground' law i n v o l v e s i n c i d e n t s t h a t occur o u t s i d e of 
the home. ... [A] c e n t u r y ' s worth of case law and 
s t a t u t e s became o b s o l e t e w i t h the passage of the 
'stand your ground' l e g i s l a t i o n . Where the Alabama 
Code had once e x p r e s s l y r e q u i r e d a duty t o r e t r e a t , 
i t has now been e l i m i n a t e d by [§ 13A-3-23(b)] 

II II I I 

"Whereas, i n Alabama, a pers o n was r e q u i r e d t o 
r e t r e a t i f r e a s o n a b l e from an a t t a c k anywhere 
o u t s i d e the d w e l l i n g , now t h a t person can 'stand h i s 
or her ground' anywhere they have a r i g h t t o be." 

Jason W. Bobo, F o l l o w i n g the Trend: Alabama Abandons the Duty 

t o R e t r e a t and Encourages C i t i z e n s t o Stand T h e i r Ground, 38 

Cumb. L. Rev. 339, 362-63 (2008) ( f o o t n o t e s o m i t t e d ) . 

L e s t t h e r e be any doubt as t o the a p p l i c a b i l i t y of the 

new sta n d - y o u r - g r o u n d l e g i s l a t i o n t o the defense of s e l f -

defense i n c i v i l a c t i o n s , the l e g i s l a t u r e made i t c l e a r t h a t 

the law e s t a b l i s h e s not o n l y an a f f i r m a t i v e defense, but a l s o 
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immunity from c r i m i n a l p r o s e c u t i o n and c i v i l a c t i o n . S e c t i o n 

13A-3-23(d), A l a . Code 1975, p r o v i d e s : 

"A person who uses f o r c e , i n c l u d i n g d e a d l y p h y s i c a l 
f o r c e , as j u s t i f i e d and p e r m i t t e d i n t h i s s e c t i o n i s 
immune from c r i m i n a l p r o s e c u t i o n and c i v i l a c t i o n 
f o r the use of such f o r c e , u n l e s s the f o r c e was 
determined t o be u n l a w f u l . " 

The Court of C r i m i n a l A p p eals has h e l d t h a t a t r i a l c o u r t ' s 

f a i l u r e t o g i v e a c o r r e c t i n s t r u c t i o n on the r i g h t t o s t a n d 

one's ground i s not harmless because the j u r y c o u l d have 

r e j e c t e d the defendant's defense of s e l f - d e f e n s e based on the 

erroneous b e l i e f t h a t the defendant had a duty t o r e t r e a t . 

See B l a k e , 61 So. 3d a t 1109; W i l l i a m s , 46 So. 3d a t 971-72; 

and Jackson v. S t a t e , 993 So. 2d 45, 48 ( A l a . Crim. App. 

2007). 

We conclude t h a t , i f , a t the time of the a s s a u l t , S k i n n e r 

was i n a p l a c e where he had a r i g h t t o be, then he was 

e n t i t l e d t o have the j u r y charged on the stand-your-ground 

p r o v i s i o n of § 13A-3-23(b). The t r i a l c o u r t e r r e d i n f a i l i n g 

t o i n s t r u c t the j u r y t h a t i t must r e s o l v e the f a c t u a l d i s p u t e 

as t o where S k i n n e r was when the a s s a u l t took p l a c e — i . e . , 

whether he was on h i s easement, a p l a c e where he had a r i g h t 

t o be, or whether he was o u t s i d e the easement and i n a p l a c e 
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where he d i d not have a r i g h t t o be -- i n o r d e r t o determine 

whether S k i n n e r was e n t i t l e d t o s t a n d h i s ground p u r s u a n t t o 

§ 13A-3-23(b). On r e t r i a l , the t r i a l c o u r t s h o u l d i n s t r u c t 

the j u r y t h a t i t must f i r s t r e s o l v e the p r e d i c a t e q u e s t i o n — 

whether S k i n n e r was i n a p l a c e he had a r i g h t t o be when the 

a s s a u l t took p l a c e -- b e f o r e d e t e r m i n i n g the a p p l i c a b i l i t y of 

§ 13A-3-23(b). 

The Summary Judgments on S k i n n e r ' s C o u n t e r c l a i m s 

I n i t i a l l y we note t h a t a l l but one of S k i n n e r ' s 

c o u n t e r c l a i m s were compulsory. That i s so because a l l the 

c o u n t e r c l a i m s (a) arose out of the same t r a n s a c t i o n or 

oc c u r r e n c e s e t f o r t h i n Bevans's c o m p l a i n t , see J J ' s H e a t i n g  

& A i r C o n d i t i o n i n g , I n c . v. G o b b l e - F i t e Lumber Co., 572 So. 2d 

1243, 1244-45 ( A l a . 1990) ( q u o t i n g Myers v. C l a y c o S t a t e Bank, 

687 S.W.2d 256, 260-61 (Mo. Ct. App. 1985), q u o t i n g i n t u r n 

C a n t r e l l v. C i t y of C a r u t h e r s v i l l e , 359 Mo. 282, 221 S.W.2d 

471 (1949)), (b) were l o g i c a l l y r e l a t e d t o the c l a i m made the 

s u b j e c t of Bevans's c o m p l a i n t , see O'Donohue v. C i t i z e n s Bank, 

350 So. 2d 1049 ( A l a . C i v . App. 1977), and a l l but one, the 

m a l i c i o u s - p r o s e c u t i o n c o u n t e r c l a i m , (c) e x i s t e d a t the time of 

the s e r v i c e of S k i n n e r ' s answer, see 1 Champ Lyons, J r . , & 
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A l l y W. H o w e l l , Alabama Rul e s of C i v i l Procedure A n n o t a t e d § 

13.1 (4th ed. 2004). 

"A c o u n t e r c l a i m which does not e x i s t a t the time 
of the s e r v i c e of an answer cannot be compulsory 
s i n c e the e x i s t e n c e of a c o u n t e r c l a i m i s d e termined 
at the time of s e r v i c e of the answer. T h e r e f o r e , 
the r i g h t t o a s s e r t a c o u n t e r c l a i m which a c c r u e s 
o n l y a f t e r s e r v i n g the p l e a d i n g i s not waived by i t s 
o m i s s i o n . A c o u n t e r c l a i m m a t u r i n g or a c q u i r e d a f t e r 
p l e a d i n g i s a p e r m i s s i v e c o u n t e r c l a i m which may be 
p r e s e n t e d as a s u p p l e m e n t a l p l e a d i n g w i t h the 
a p p r o v a l of the c o u r t . " 

I d . a t 358 ( c i t a t i o n s o m i t t e d ) . 

S k i n n e r ' s argument t h a t none of h i s c o u n t e r c l a i m s 

"matured or was a c q u i r e d , " see Rule 1 3 ( e ) , A l a . R. C i v . P., 

u n t i l June 18, 2010, when he was a c q u i t t e d of the c r i m i n a l -

a s s a u l t charge, i s s i m p l y i n c o r r e c t . Only the m a l i c i o u s -

p r o s e c u t i o n c l a i m f a l l s i n the c a t e g o r y of a l a t e - m a t u r i n g 

c o u n t e r c l a i m . That i s t r u e because the elements of a 

m a l i c i o u s - p r o s e c u t i o n cause of a c t i o n a r e : "(1) t h a t [Bevans] 

i n s t i t u t e d a p r i o r j u d i c i a l p r o c e e d i n g a g a i n s t [ S k i n n e r ] ; (2) 

t h a t i n i n s t i t u t i n g the p r i o r p r o c e e d i n g [Bevans] a c t e d 

w i t h o u t p r o b a b l e cause and w i t h m a l i c e ; (3) t h a t the p r i o r 

p r o c e e d i n g ended i n f a v o r of [ S k i n n e r ] ; and (4) t h a t [Skinner] 

was damaged as a r e s u l t of the p r i o r p r o c e e d i n g . " Wal-Mart 

S t o r e s , I n c . v. Goodman, 789 So. 2d 166, 174 ( A l a . 2000) 
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(emphasis added). "A m a l i c i o u s - p r o s e c u t i o n cause of a c t i o n i s 

the c l a s s i c example of a c l a i m t h a t i s ' l i n k e d t o a j u r a l 

e vent' -- one i n which a l l the a c t s g i v i n g r i s e t o the c l a i m 

have been completed but the c l a i m i s n o n e t h e l e s s d e l a y e d 

pending the outcome of another j u d i c i a l p r o c e e d i n g . " 

S o u t h T r u s t Bank v. Jones, M o r r i s o n , Womack & De a r i n g , P.C., 

939 So. 2d 885, 897 ( A l a . C i v . App. 2005). 

L i k e w i s e , S k i n n e r ' s argument t h a t he need not have 

a s s e r t e d the c o u n t e r c l a i m s i n h i s i n i t i a l answer because they 

were "the s u b j e c t of another pending a c t i o n , " see Rule 1 3 ( a ) , 

A l a . R. C i v . P., i s a l s o i n c o r r e c t . "[T]he e x c e p t i o n t o Rule 

13(a) does not encompass pending c r i m i n a l a c t i o n s . " Woodward  

v. DiPalermo, 98 F.R.D. 621, 623-24 (D.D.C. 1983); see a l s o 20 

Am. J u r . 2d C o u n t e r c l a i m , Recoupment, and S e t - o f f § 15 a t 27 9 

(2005). 

We a l s o note t h a t none of S k i n n e r ' s c o u n t e r c l a i m s was 

b a r r e d by a s t a t u t e of l i m i t a t i o n s . "Compulsory c o u n t e r c l a i m s 

are not d e f e a t e d by g e n e r a l s t a t u t e s of l i m i t a t i o n , " 1 Lyons 

& H o w e l l , supra § 13.11 a t 373, and S k i n n e r ' s s o l e p e r m i s s i v e 

c o u n t e r c l a i m , the m a l i c i o u s - p r o s e c u t i o n c o u n t e r c l a i m , was 

f i l e d on January 11, 2011 -- w i t h i n two years of the date i t 
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a c c r u e d or matured on June 18, 2010, see § 6 - 2 - 3 8 ( l ) , A l a . 

Code 1975. 

The t r i a l c o u r t ' s e n t r y of a summary judgment i n f a v o r of 

Bevans i s due t o be a f f i r m e d as t o f o u r of S k i n n e r ' s seven 

c o u n t e r c l a i m s -- t r e s p a s s , f a l s e imprisonment, m a l i c i o u s 

p r o s e c u t i o n , and d e f a m a t i o n -- because S k i n n e r , the p a r t y who 

had the burden of p r o o f a t t r i a l , d i d not e s t a b l i s h the 

elements of those t o r t s . See Ex p a r t e G e n e r a l Motors Corp., 

769 So. 2d 903, 909 ( A l a . 1999). S k i n n e r ' s t h r e e r e m a i n i n g 

c o u n t e r c l a i m s -- a s s a u l t and b a t t e r y , n e g l i g e n c e , and 

" e m o t i o n a l d i s t r e s s " -- w i l l n e c e s s a r i l y be encompassed w i t h i n 

the i s s u e s t o be d e c i d e d upon a new t r i a l , as we d i s c u s s 

h e r e i n . 

T r e s p a s s . S k i n n e r a l l e g e d t h a t Bevans t r e s p a s s e d upon 

h i s r i g h t - o f - w a y easement d u r i n g the p a r t i e s ' a l t e r c a t i o n on 

September 18, 2007. The t r i a l c o u r t h e l d t h a t S k i n n e r ' s c l a i m 

was w i t h o u t s u b s t a n t i v e m e r i t , c i t i n g W i l l i a m s v. Moore, 36 

So. 3d 533, 542 ( A l a . C i v . App. 2008) ( h o l d i n g t h a t "'"the 

g i s t of any t r e s p a s s a c t i o n i s the i n t e r f e r e n c e w i t h a r i g h t 

to p o s s e s s i o n of p r o p e r t y . Absent such r i g h t of p o s s e s s i o n , 

t h e r e can be no a c t i o n based on t r e s p a s s . " ' " ( q u o t i n g Drummond 
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Co. v. W a l t e r Indus., I n c . , 962 So. 2d 753, 782 ( A l a . 2006), 

q u o t i n g i n t u r n A very v. Geneva Cnty., 567 So. 2d 282, 289 

( A l a . 1 9 9 0 ) ) ) , and Duke v. Pine C r e s t Homes, I n c . , 358 So. 2d 

148, 150 ( A l a . 1978) ( s t a t i n g t h a t the h o l d e r of an easement 

has a r i g h t t o damages f o r an unreasonable i n t e r f e r e n c e w i t h 

the use of an easement). At the t r i a l of t h i s case, S k i n n e r 

acknowledged t h a t Bevans had not i n t e r f e r e d w i t h h i s use of 

the easement. 

S k i n n e r argues t h a t Duke i s i n a p p o s i t e because i t 

i n v o l v e d a d i s p u t e between the h o l d e r of an easement and the 

owner of the s e r v i e n t e s t a t e , whereas the p r e s e n t case d e a l s 

w i t h a d i s p u t e between the h o l d e r of an easement and an 

o u t s i d e r or s t r a n g e r . We acknowledge the e x i s t e n c e of t h a t 

f a c t u a l d i s t i n c t i o n , but we d i s c e r n no d i f f e r e n c e i n the 

a p p l i c a b l e law based on the i d e n t i t y of the one who has 

a l l e g e d l y i n t e r f e r e d w i t h the use of the easement, and S k i n n e r 

has c i t e d no a u t h o r i t y i n su p p o r t h i s argument. 

"Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t 
arguments i n an a p p e l l a n t ' s b r i e f c o n t a i n ' c i t a t i o n s 
t o the cases, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s 
of the r e c o r d r e l i e d on.' F u r t h e r , ' i t i s w e l l 
s e t t l e d t h a t a f a i l u r e t o comply w i t h the 
req u i r e m e n t s of Rule 28(a)(10) r e q u i r i n g c i t a t i o n of 
a u t h o r i t y i n su p p o r t of the arguments p r e s e n t e d 
p r o v i d e s t h i s Court w i t h a b a s i s f o r d i s r e g a r d i n g 
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those arguments. ' S t a t e Farm Mut. Auto. I n s . Co. v.  
M o t l e y , 909 So. 2d 806, 822 ( A l a . 2005) ( c i t i n g Ex  
p a r t e Showers, 812 So. 2d 277, 281 ( A l a . 2001)). 
T h i s i s so, because ' " i t i s not the f u n c t i o n of t h i s 
C ourt t o do a p a r t y ' s l e g a l r e s e a r c h or t o make and 
address l e g a l arguments f o r a p a r t y based on 
u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not s u p p o r t e d by 
s u f f i c i e n t a u t h o r i t y or argument."' B u t l e r v. Town  
of Argo, 871 So. 2d 1, 20 ( A l a . 2003) ( q u o t i n g Dykes  
v. Lane T r u c k i n g , I n c . , 652 So. 2d 248, 251 ( A l a . 
1 9 9 4 ) ) . " 

Jimmy Day Plumbing & H e a t i n g , I n c . v. Smith, 964 So. 2d 1, 9 

( A l a . 2007). Because S k i n n e r had no p o s s e s s o r y r i g h t i n the 

easement and f a i l e d t o demonstrate t h a t Bevans had i n t e r f e r e d 

w i t h h i s use of the easement, he f a i l e d t o meet h i s burden of 

e s t a b l i s h i n g the elements of h i s t r e s p a s s c l a i m . 

F a l s e Imprisonment. S e c t i o n 6-5-170, A l a . Code 1975, 

p r o v i d e s t h a t " [ f ] a l s e imprisonment c o n s i s t s i n the u n l a w f u l 

d e t e n t i o n of the p e r s o n of another f o r any l e n g t h of time 

whereby he i s d e p r i v e d of h i s p e r s o n a l l i b e r t y . " A f a l s e -

imprisonment c l a i m a c c r u e s on the date of a r r e s t , Jennings v.  

C i t y of H u n t s v i l l e , 677 So. 2d 228, 230 ( A l a . 1996), not a t 

some l a t e r time when, as S k i n n e r a p p a r e n t l y assumes, the 

a r r e s t e e i s a c q u i t t e d of the u n d e r l y i n g c r i m i n a l o f f e n s e . Our 

supreme c o u r t has h e l d t h a t " [ i ] f an a r r e s t i s made pu r s u a n t 

t o a w a r rant i s s u e d by a l a w f u l l y a u t h o r i z e d p e r s o n , n e i t h e r 
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the a r r e s t nor the subsequent imprisonment i s c o n s i d e r e d 

' f a l s e . ' " K a r r i c k v. Johnson, 659 So. 2d 77, 79 ( A l a . 1995) 

( c i t i n g Goodwin v. B a r r y M i l l e r C h e v r o l e t , I n c . , 543 So. 2d 

1171 ( A l a . 1989)). 

The p r o p o s i t i o n s t a t e d i n K a r r i c k , s u p r a , i s even more 

t r u e a f t e r the a d o p t i o n of § 13A-3-23(e), a p a r t of Alabama's 

stand-your-ground law, which p r o v i d e s : 

"A law enforcement agency may use s t a n d a r d 
p r o c e d u r e s f o r i n v e s t i g a t i n g the use of f o r c e 
d e s c r i b e d i n s u b s e c t i o n ( a ) , but the agency may not  
a r r e s t the p e r s o n f o r u s i n g f o r c e u n l e s s i t  
determines t h a t t h e r e i s p r o b a b l e cause t h a t the  
f o r c e used was u n l a w f u l . " 

(Emphasis added.) S e c t i o n 13A-3-23(e) i s v i r t u a l l y i d e n t i c a l 

t o the c o r r e s p o n d i n g p r o v i s i o n of the F l o r i d a s t a n d - y o u r -

ground law, § 776.032(2), F l a . S t a t . Ann., which p r o v i d e s : 

"A law enforcement agency may use s t a n d a r d 
p r o c e d u r e s f o r i n v e s t i g a t i n g the use of f o r c e as 
d e s c r i b e d i n s u b s e c t i o n (1), but the agency may not 
a r r e s t the person f o r u s i n g f o r c e u n l e s s i t 
d etermines t h a t t h e r e i s p r o b a b l e cause t h a t the 
f o r c e t h a t was used was u n l a w f u l . " 

A F l o r i d a commentator has e x p l a i n e d t h a t , 

" [ u ] n d e r s e c t i o n 776.032(2) of the F l o r i d a s t a t u t e s , 
the p o l i c e are f o r b i d d e n t o a r r e s t or d e t a i n a 
s u s p e c t u n l e s s they have e v i d e n c e e s t a b l i s h i n g 
p r o b a b l e cause t h a t the f o r c e used was u n l a w f u l . 
Thus, a l t h o u g h the law r e q u i r e s s e l f - d e f e n s e c l a i m s 
t o be i n v e s t i g a t e d , an i n d i v i d u a l c l a i m i n g he or she 
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a c t e d i n s e l f - d e f e n s e cannot even be a r r e s t e d u n l e s s 
the p o l i c e have e v i d e n c e t h a t the person's a c t i o n s 
do not f i t w i t h i n the r e q u i r e m e n t s of the s t a t u t e . " 

Zachary L. Weaver, F l o r i d a ' s "Stand Your Ground" Law: The 

A c t u a l E f f e c t s and the Need f o r C l a r i f i c a t i o n , 63 U. Miami L. 

Rev. 395, 409 (2008) (emphasis added; f o o t n o t e o m i t t e d ) . 

S e c t i o n 13A-3-23(e) has not been d i s c u s s e d i n a r e p o r t e d 

Alabama d e c i s i o n , but, assuming t h a t i t i s i n t e r p r e t e d the 

same way as the c o r r e s p o n d i n g F l o r i d a p r o v i s i o n i s 

i n t e r p r e t e d , S k i n n e r ' s a r r e s t can be assumed t o have been the 

r e s u l t of an i n v e s t i g a t i o n t h a t d e t e r m i n e d t h e r e was p r o b a b l e 

cause t o b e l i e v e t h a t S k i n n e r used u n l a w f u l f o r c e . 

A c c o r d i n g l y , S k i n n e r f a i l e d t o meet h i s burden of e s t a b l i s h i n g 

the elements of a f a l s e - i m p r i s o n m e n t c l a i m . 

M a l i c i o u s P r o s e c u t i o n : As p r e v i o u s l y d i s c u s s e d , i n o r d e r 

t o s u r v i v e Bevans's summary-judgment motion as t o the 

m a l i c i o u s - p r o s e c u t i o n c l a i m , S k i n n e r was r e q u i r e d t o p r e s e n t 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g " t h a t i n i n s t i t u t i n g the p r i o r 

p r o c e e d i n g [Bevans] a c t e d w i t h o u t p r o b a b l e cause and w i t h 

m a l i c e . " Wal-Mart S t o r e s , I n c . v. Goodman, 789 So. 2d a t 174. 

In Whitlow v. Bruno's, I n c . , 567 So. 2d 1235 ( A l a . 1990), our 

supreme c o u r t s t a t e d : 
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" I t i s almost p l a t i t u d i n o u s t o r e s t a t e the 
w e l l - e n t r e n c h e d r u l e t h a t i n m a l i c i o u s p r o s e c u t i o n 
cases the f i n d i n g of an i n d i c t m e n t by a grand j u r y , 
a g a i n s t a defendant i n a p r i o r j u d i c i a l p r o c e e d i n g , 
c o n s t i t u t e s prima f a c i e e v i d e n c e of the e x i s t e n c e of 
p r o b a b l e cause. Lumpkin v. T o f i e l d , 536 So. 2d 62 
( A l a . 1988). As f u r t h e r noted i n Lumpkin, however, 
' [ s ] u c h a prima f a c i e defense can be overcome by a 
showing t h a t the i n d i c t m e n t "was in d u c e d by f r a u d , 
s u b o r n a t i o n , s u p p r e s s i o n of t e s t i m o n y , or o t h e r l i k e 
m isconduct of the p a r t y s e e k i n g the i n d i c t m e n t . " ' 
I d . a t 64 ( c i t a t i o n o m i t t e d ) . " 

567 So. 2d a t 1237-38. S k i n n e r s p e c u l a t e d , but p r e s e n t e d no 

evid e n c e i n d i c a t i n g , t h a t the g r a n d - j u r y i n d i c t m e n t "'"was 

in d u c e d by f r a u d , s u b o r n a t i o n , s u p p r e s s i o n of t e s t i m o n y , or 

o t h e r l i k e misconduct of the p a r t y s e e k i n g the i n d i c t m e n t , " ' " 

Whitlow, 567 So. 2d a t 1238. S p e c i f i c a l l y , he s t a t e d , i n 

o p p o s i t i o n t o the summary-judgment motion, t h a t he "doubt[ed] 

v e r y s e r i o u s l y [ t h a t Bevans's g r a n d - j u r y t e s t i m o n y ] was an 

a c c u r a t e account of the i n c i d e n t of September 18, 2007." 

A c c o r d i n g l y , S k i n n e r f a i l e d t o meet h i s burden of e s t a b l i s h i n g 

the elements of a m a l i c i o u s - p r o s e c u t i o n c l a i m . 

Defamation. S k i n n e r a l l e g e d t h a t h i s r e p u t a t i o n as "a 

man of peace" had been t a r n i s h e d by the p u b l i c a t i o n on the 

f r o n t page of the South Alabama News of an a r t i c l e c o n c e r n i n g 

h i s a r r e s t . 
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"'The elements of a cause of a c t i o n f o r 
defamation a r e : 1) a f a l s e and defamatory statement 
c o n c e r n i n g the p l a i n t i f f ; 2) an u n p r i v i l e g e d 
communication of t h a t statement t o a t h i r d p a r t y ; 3) 
f a u l t amounting a t l e a s t t o n e g l i g e n c e ; and 4) 
e i t h e r a c t i o n a b i l i t y of the statement i r r e s p e c t i v e 
of s p e c i a l harm or the e x i s t e n c e of s p e c i a l harm 
caused by the p u b l i c a t i o n of the s t a t e m e n t . ' " 

D r i l l P a r t s & Serv. Co. v. Joy Mfg. Co., 619 So. 2d 1280, 1289 

( A l a . 1993) ( q u o t i n g McCaig v. T a l l a d e g a P u b l ' g Co., 544 So. 

2d 875, 877 ( A l a . 1989)). The t r i a l c o u r t u l t i m a t e l y 

c o n c l u d e d t h a t , because the e v i d e n c e i n d i c a t e d t h a t the 

a r t i c l e had been p u b l i s h e d no l a t e r than October 19, 2007, but 

S k i n n e r ' s c o u n t e r c l a i m had not been f i l e d u n t i l January 20, 

2011, any p o s s i b l e defamation c l a i m was b a r r e d by the s t a t u t e 

of l i m i t a t i o n s s e t f o r t h i n § 6-2-38(k), A l a . Code 1975 ( " A l l 

a c t i o n s f o r l i b e l or s l a n d e r must be brought w i t h i n two 

y e a r s . " ) . 

A l t h o u g h the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t the 

d e f a m a t i o n c l a i m was a t i m e - b a r r e d p e r m i s s i v e c o u n t e r c l a i m , 

see Romar Dev. Co. v. G u l f View Mgmt. Corp., 644 So. 2d 462 

( A l a . 1994); 1 Lyons & H o w e l l , s u p r a , § 13.11 a t 373, we may 

" a f f i r m the t r i a l c o u r t on any v a l i d l e g a l ground 
p r e s e n t e d by the r e c o r d , r e g a r d l e s s of whether t h a t 
ground was c o n s i d e r e d , or even i f i t was r e j e c t e d , 
by the t r i a l c o u r t . T h i s r u l e f a i l s i n a p p l i c a t i o n 
o n l y where due-process c o n s t r a i n t s r e q u i r e some 
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n o t i c e a t the t r i a l l e v e l , which was o m i t t e d , of the 
b a s i s t h a t would o t h e r w i s e s u p p o r t an a f f i r m a n c e , 
such as when a t o t a l l y o m i t t e d a f f i r m a t i v e defense 
might, i f a v a i l a b l e f o r c o n s i d e r a t i o n , s u f f i c e t o 
a f f i r m a judgment, or where a summary-judgment 
movant has not a s s e r t e d b e f o r e the t r i a l c o u r t a 
f a i l u r e of the nonmovant's ev i d e n c e on an element of 
a c l a i m or defense and t h e r e f o r e has not s h i f t e d the 
burden of p r o d u c i n g s u b s t a n t i a l e v i d e n c e i n s u p p o r t 
of t h a t element." 

L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of Alabama H e a l t h 

S e r v s . Found., P.C., 881 So. 2d 1013, 1020 ( A l a . 2003) 

( c i t a t i o n s o m i t t e d ) . 

In i t s judgment, the t r i a l c o u r t n oted t h a t " t h e r e i s no 

a l l e g a t i o n whatsoever i n the c o u n t e r c l a i m t h a t [Bevans] 

i n s t i g a t e d the p u b l i c a t i o n of s a i d a r t i c l e , or t h a t s a i d 

a r t i c l e was ... not merely a l i s t i n g of the a r r e s t s and 

c h a r g e s . " A p p a r e n t l y , t h e r e f o r e , the c o u r t c o n s i d e r e d 

arguments t h a t S k i n n e r had f a i l e d t o connect Bevans t o the 

a l l e g e d l y defamatory statements and had f a i l e d t o e s t a b l i s h 

t h a t the s t a t u t o r y p r i v i l e g e f o r the i m p a r t i a l r e p o r t i n g of 
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a r r e s t r e p o r t s , found i n 13A-11-161, A l a . Code 1975, 4 was 

i n a p p l i c a b l e . 

S k i n n e r d i d not a t t a c h the a l l e g e d l y defamatory a r t i c l e 

t o h i s c o u n t e r c l a i m or submit the a r t i c l e as an e x h i b i t t o h i s 

motion opposing Bevans's summary-judgment motion. He p r o v i d e d 

no i n f o r m a t i o n r e g a r d i n g the c o n t e n t of the a r t i c l e , nor d i d 

he a l l e g e e i t h e r t h a t Bevans had been i n s t r u m e n t a l i n the 

p u b l i c a t i o n of the a r t i c l e or t h a t Bevans had been quoted i n 

the a r t i c l e . Moreover, as the t r i a l c o u r t ' s judgment i m p l i e s , 

4 S e c t i o n 13A-11-161, A l a . Code 1975, p r o v i d e s : 

"The p u b l i c a t i o n of a f a i r and i m p a r t i a l r e p o r t 
of the r e t u r n of any i n d i c t m e n t , the i s s u a n c e of any 
war r a n t , the a r r e s t of any pers o n f o r any cause or 
the f i l i n g of any a f f i d a v i t , p l e a d i n g or o t h e r 
document i n any c r i m i n a l or c i v i l p r o c e e d i n g i n any 
c o u r t , or of a f a i r and i m p a r t i a l r e p o r t of the 
co n t e n t s t h e r e o f , or of any charge of crime made t o 
any j u d i c i a l o f f i c e r or body, or of any r e p o r t of 
any grand j u r y , or of any i n v e s t i g a t i o n made by any 
l e g i s l a t i v e committee, or o t h e r p u b l i c body or 
o f f i c e r , s h a l l be p r i v i l e g e d , u n l e s s i t be proved 
t h a t the same was p u b l i s h e d w i t h a c t u a l m a l i c e , or 
t h a t the defendant has r e f u s e d or n e g l e c t e d t o 
p u b l i s h i n the same manner i n which the p u b l i c a t i o n 
complained of appeared, a r e a s o n a b l e e x p l a n a t i o n or 
c o n t r a d i c t i o n t h e r e o f by the p l a i n t i f f , or t h a t the 
p u b l i s h e r has r e f u s e d upon the w r i t t e n r e q u e s t of 
the p l a i n t i f f t o p u b l i s h the subsequent 
d e t e r m i n a t i o n of such s u i t , a c t i o n or 
i n v e s t i g a t i o n . " 
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S k i n n e r f a i l e d t o p r e s e n t any evi d e n c e i n d i c a t i n g t h a t the 

p u b l i c a t i o n was not p r i v i l e g e d . A c c o r d i n g l y , S k i n n e r f a i l e d 

t o meet h i s burden of e s t a b l i s h i n g the elements of a 

defamation c l a i m . 

J u r y T r i a l on S k i n n e r ' s C o u n t e r c l a i m s 

I t i s unnecessary t o d e c i d e whether the t r i a l c o u r t e r r e d 

i n c o n c l u d i n g t h a t S k i n n e r had waived the r i g h t t o a j u r y 

t r i a l on h i s c o u n t e r c l a i m s a l l e g i n g t r e s p a s s , f a l s e 

imprisonment, m a l i c i o u s p r o s e c u t i o n , and de f a m a t i o n . Because 

S k i n n e r was unable t o "'produce s u f f i c i e n t e v i d e n c e t o prove 

each element of [those f o u r c o u n t e r c l a i m s ] , [Bevans] i s 

e n t i t l e d t o a summary judgment, [and] a t r i a l would be 

u s e l e s s . ' " Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 909 

( A l a . 1999) ( q u o t i n g Berner v. C a l d w e l l , 543 So. 2d 686, 691 

( A l a . 1989) (Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) . As t o the 

r e m a i n i n g c o u n t e r c l a i m s — a s s a u l t and b a t t e r y , n e g l i g e n c e , 

and " e m o t i o n a l d i s t r e s s " — we h o l d t h a t , by f a i l i n g t o make 

a j u r y demand i n h i s amended answer on January 20, 2011, 

S k i n n e r d i d not waive h i s r i g h t t o a j u r y t r i a l on tho s e 

c l a i m s . 
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I t i s t r u e t h a t " [ a ] n amended or su p p l e m e n t a l p l e a d i n g 

s e t s i n motion the 30-day p e r i o d f o r demanding a j u r y t r i a l 

f o r new i s s u e s r a i s e d i n t h a t p l e a d i n g . " 1 Lyons & H o w e l l , 

s u p r a , § 38.6 a t 890. In Ex p a r t e Twintech I n d u s t r i e s , I n c . , 

558 So. 2d 923 ( A l a . 1990), our supreme c o u r t e x p l a i n e d "new 

i s s u e s " as f o l l o w s : 

"A r e v i e w of the cases wherein t h i s Court has 
found t h a t an amendment or l a t e r p l e a d i n g r a i s e d a 
'new i s s u e ' i n d i c a t e s t h a t a new i s s u e i s one of an  
e n t i r e l y d i f f e r e n t c h a r a c t e r from those a l r e a d y  
r a i s e d , or one based on a s e t of f a c t s d i f f e r e n t  
from those t h a t s u p p o r t the o r i g i n a l c l a i m s . In Ex  
p a r t e Reynolds, [447 So. 2d 701 ( A l a . 1984)], t h i s 
C o urt h e l d t h a t the p e t i t i o n e r had r a i s e d new l e g a l 
i s s u e s i n h i s amendment and, t h e r e f o r e , t h a t h i s 
r i g h t t o a j u r y t r i a l on those i s s u e s had not been 
waived. 447 So. 2d a t 703. In t h a t case, Reynolds's 
o r i g i n a l c o m p l a i n t r e q u e s t e d o n l y e q u i t a b l e r e l i e f , 
whereas h i s amendment added a c l a i m f o r f r a u d . 
Reynolds, a t 702-03. S i m i l a r l y , i n Ex p a r t e Town of  
C i t r o n e l l e , 428 So. 2d 600 ( A l a . 1983), t h i s C o u r t 
h e l d t h a t where the e a r l i e r p l e a d i n g s had 
contemplated o n l y e q u i t a b l e r e l i e f , a c r o s s - c l a i m 
f o r money damages r a i s e d a 'new i s s u e . ' 428 So. 2d 
at 603. In Ole South B l d g . Supply Corp. v. P i l g r i m , 
425 So. 2d 1086 ( A l a . 1983), the p l a i n t i f f 
s u b s t i t u t e d a c l a i m f o r f r a u d f o r h i s o r i g i n a l 
e q u i t a b l e c l a i m and thus became e n t i t l e d t o a j u r y 
t r i a l . 425 So. 2d a t 1087. F i n a l l y , i n Mobley v.  
Moore, 350 So. 2d 414 ( A l a . 1977), t h i s Court h e l d 
t h a t the t r i a l judge had not abused h i s d i s c r e t i o n 
i n g r a n t i n g a r e q u e s t f o r a j u r y t r i a l when the 
t e n o r of the a c t i o n was changed from one s e e k i n g 
e q u i t a b l e r e l i e f t o one s e e k i n g damages. 350 So. 2d 
416-17." 
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558 So. 2d a t 925 (emphasis added). See a l s o Ex p a r t e  

C h e s h i r e , 55 So. 3d 923 ( A l a . C i v . App. 2010) ( h o l d i n g t h a t 

husband's c o u n t e r c l a i m s r a i s i n g l e g a l i s s u e s and s e e k i n g 

damages p r e s e n t e d i s s u e s of a d i f f e r e n t c h a r a c t e r than w i f e ' s 

d i v o r c e a c t i o n s e e k i n g e q u i t a b l e r e l i e f ) . 

In the p r e s e n t case, S k i n n e r ' s c o u n t e r c l a i m s a l l e g i n g 

a s s a u l t and b a t t e r y , n e g l i g e n c e , and " e m o t i o n a l d i s t r e s s " 

p r e s e n t e d n e i t h e r i s s u e s of "an e n t i r e l y d i f f e r e n t c h a r a c t e r " 

from those r a i s e d by Bevans nor i s s u e s t h a t were "based on a 

s e t of f a c t s d i f f e r e n t from those t h a t s u p p o r t [ e d ] " Bevans's 

a s s a u l t - a n d - b a t t e r y c l a i m . See Twintech, 558 So. 2d a t 925. 

C o n c l u s i o n 

The summary judgments i n f a v o r of Bevans as t o S k i n n e r ' s 

c o u n t e r c l a i m s a l l e g i n g t r e s p a s s , f a l s e imprisonment, m a l i c i o u s 

p r o s e c u t i o n , and defamation are a f f i r m e d . The judgment 

e n t e r e d on the j u r y v e r d i c t i n f a v o r of Bevans i s r e v e r s e d , 

and the cause i s remanded f o r a new t r i a l . On the r e t r i a l of 

Bevans's c o m p l a i n t , S k i n n e r w i l l have the r i g h t t o a j u r y 

t r i a l on h i s c o u n t e r c l a i m s a l l e g i n g a s s a u l t and b a t t e r y , 

n e g l i g e n c e , and " e m o t i o n a l d i s t r e s s . " 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 
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Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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