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Select Specialty Hospitals, Inc., 
d/b/a Select Specialty LTCH-Birmingham 

v. 

Alabama State Health Planning and Development Agency 
and Noland Health Services, Inc. 

Appeal from Montgomery C i r c u i t Court 
(CV-10-900124 and CV-10-900802) 

PITTMAN, Judge. 

S e l e c t S p e c i a l t y H o s p i t a l s , I n c . , d o i n g b u s i n e s s as 

S e l e c t S p e c i a l t y LTCH-Birmingham ( " S e l e c t " ) , a p peals from a 

judgment of the Montgomery C i r c u i t C ourt a f f i r m i n g a d e c i s i o n 
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of the S t a t e H e a l t h P l a n n i n g and Development Agency ("SHPDA") 

to i s s u e a m o d i f i c a t i o n of a c e r t i f i c a t e of need ("CON") t o 

Noland H e a l t h S e r v i c e s , I n c . ("Noland"). We r e v e r s e the 

c i r c u i t c o u r t ' s judgment and remand the cause w i t h 

i n s t r u c t i o n s . 

F a c t u a l and P r o c e d u r a l Background 

In 2002, SHPDA i s s u e d a CON a u t h o r i z i n g Noland t o c o n v e r t 

55 a c u t e - c a r e h o s p i t a l beds i n L l o y d Noland H o s p i t a l t o l o n g -

term a c u t e - c a r e h o s p i t a l ("LTACH") beds, 1 w i t h the c o n v e r t e d 

beds t o become a " h o s p i t a l - w i t h i n - a - h o s p i t a l " l o c a t e d on the 

premises of L l o y d Noland H o s p i t a l i n J e f f e r s o n County. In 

2009, Noland (which, as e x p l a i n e d h e r e i n , had not y e t 

undertaken the LTACH-bed c o n v e r s i o n a u t h o r i z e d by the CON) 

sought a m o d i f i c a t i o n of the CON t o l o c a t e the c o n v e r t e d LTACH 

beds a t a h o s p i t a l i n Shelby County. S e l e c t i n t e r v e n e d i n the 

p r o c e e d i n g , opposed the proposed m o d i f i c a t i o n , and r e q u e s t e d 

a f a i r h e a r i n g . The f a i r - h e a r i n g o f f i c e r recommended t h a t 

SHPDA g r a n t Noland's r e q u e s t f o r a m o d i f i c a t i o n of the CON. 

1"'Long-term acute care beds are used t o se r v e g e n e r a l l y 
e l d e r l y and c h r o n i c a l l y i l l p a t i e n t s who e x p e r i e n c e h o s p i t a l 
s t a y s g r e a t e r than 25 days.'" L l o y d Noland Found., I n c . v.  
C i t y of F a i r f i e l d H e a l t h c a r e Auth., 837 So. 2d 253, 256 n.1 
( A l a . 2002). 
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SHPDA i s s u e d the m o d i f i c a t i o n , and S e l e c t sought j u d i c i a l 

r e v i e w i n the c i r c u i t c o u r t . The c i r c u i t c o u r t u p h e l d SHPDA's 

d e c i s i o n , a f t e r which S e l e c t f i l e d a t i m e l y a p p e a l i n t h i s 

c o u r t . 

The c i r c u i t c o u r t ' s judgment r e c i t e d the f a c t s and 

p r o t r a c t e d p r o c e d u r a l h i s t o r y of t h i s case as f o l l o w s : 

"Noland was i n c o r p o r a t e d i n 1951 f o r the 
c h a r i t a b l e purpose of m a i n t a i n i n g and o p e r a t i n g a 
h o s p i t a l or h o s p i t a l s , n u r s i n g homes, m e d i c a l 
c l i n i c s and o t h e r f a c i l i t i e s i n c o n n e c t i o n w i t h 
f u r n i s h i n g m e d i c a l s e r v i c e s . For the next 45 y e a r s , 
Noland owned and o p e r a t e d L l o y d Noland H o s p i t a l , a 
319-bed acute care h o s p i t a l l o c a t e d i n F a i r f i e l d , 
Alabama. 

"In ... 1995, Noland f i l e d a CON a p p l i c a t i o n 
w i t h SHPDA r e q u e s t i n g the r e c l a s s i f i c a t i o n of 100 
acute care h o s p i t a l beds l o c a t e d a t L l o y d Noland 
H o s p i t a l [ i n J e f f e r s o n C o unty] t o 100 LTACH beds 
.... SHPDA's CON Review Board d e n i e d Noland's 
a p p l i c a t i o n on the b a s i s t h a t the then a p p l i c a b l e 
S t a t e H e a l t h P l a n d i d not p r o v i d e f o r l o n g term 
acute care h o s p i t a l s e r v i c e s i n Alabama. 

"As a d e n i e d a p p l i c a n t , Noland r e q u e s t e d a f a i r 
h e a r i n g and the f a i r h e a r i n g o f f i c e r r u l e d t h a t the 
CON Review Board a c t e d i n an a r b i t r a r y and 
c a p r i c i o u s manner i n denying Noland's a p p l i c a t i o n , 
r e v e r s e d the d e c i s i o n of the CON Review Board, and 
remanded the matter t o the Board f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h h i s o r d e r . 

"On J u l y 15, 1995, w h i l e the i n i t i a l f a i r 
h e a r i n g was pending, Noland e n t e r e d i n t o a Stock 
Purchase Agreement ('the SPA') w i t h Tenet 
H e a l t h s y s t e m M e d i c a l , I n c . , a s u b s i d i a r y of Tenet 
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H e a l t h c a r e C o r p o r a t i o n ( c o l l e c t i v e l y , 'Tenet') 
p u r s u a n t t o which Noland agreed t o s e l l L l o y d Noland 
H o s p i t a l t o Tenet. ... 

"On September 10, 1996, the CON Review Board 
once a g a i n d e n i e d Noland's CON a p p l i c a t i o n ; 
t h e r e f o r e , Noland and Tenet amended A r t i c l e XV of 
the SPA t o add a new S e c t i o n 15.4 which ... g r a n t e d 
Noland the r i g h t t o repurchase the beds f o r $1.00 
once Noland r e c e i v e d the a u t h o r i t y t o op e r a t e them 
as LTACH beds and r e q u i r e d t h a t Tenet 'cooperate 
w i t h [ N o l a n d ] i n h a v i n g the "Option Beds" 
r e l i c e n s e d , r e c e r t i f i e d , or r e l o c a t e d f o r l o n g term 
acute care purposes a t the H o s p i t a l or a t o t h e r 
s i t e s . ' 

" A f t e r i t s s a l e of L l o y d Noland H o s p i t a l t o 
Tenet, Noland a p p e a l e d the d e n i a l of i t s CON 
a p p l i c a t i o n t o the C i r c u i t Court of J e f f e r s o n 
County, Alabama. While t h a t a p p e a l was pending, the 
1996-99 S t a t e H e a l t h P l a n i n c l u d e d p r o v i s i o n s 
a d d r e s s i n g LTACHs. T h e r e a f t e r , Noland and SHPDA 
reached a s e t t l e m e n t whereby Noland agreed t o 
d i s m i s s i t s a p p e a l i n exchange f o r the r i g h t t o 
r e a p p l y f o r CONs t o r e c l a s s i f y 100 of the S e c t i o n 
15.4 'Option Beds' as LTACH beds under the 
p r o v i s i o n s of the newly r e v i s e d S t a t e H e a l t h P l a n . 

"Pursuant t o the s e t t l e m e n t , on September 15, 
1998, Noland f i l e d a CON a p p l i c a t i o n w i t h SHPDA 
r e q u e s t i n g the r e c l a s s i f i c a t i o n of 55 acute care 
beds l o c a t e d a t L l o y d Noland H o s p i t a l ( s u b s e q u e n t l y 
renamed 'HealthSouth Metro West') t o LTACH beds f o r 
the e s t a b l i s h m e n t of a 55-bed LTACH f a c i l i t y on the 
campus of L l o y d Noland H o s p i t a l ('the Noland 
P r o j e c t ' ) . Birmingham B a p t i s t M e d i c a l C e n t e r -
M o n t c l a i r ( ' B a p t i s t - M o n t c l a i r ' ) i n t e r v e n e d i n , and 
r e q u e s t e d a c o n t e s t e d case h e a r i n g w i t h r e s p e c t t o , 
the Noland P r o j e c t . 

"On December 7, 1998, S e l e c t f i l e d a CON 
a p p l i c a t i o n w i t h SHPDA r e q u e s t i n g t h e 
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r e c l a s s i f i c a t i o n of 38 l o n g term care beds l o c a t e d 
a t and owned by B a p t i s t - M o n t c l a i r as LTACH beds f o r 
the e s t a b l i s h m e n t of a 38-bed LTACH on the campus of 
B a p t i s t - M o n t c l a i r ('the S e l e c t P r o j e c t ' ) . 1 Noland 
i n t e r v e n e d i n , and r e q u e s t e d a c o n t e s t e d case 
h e a r i n g w i t h r e s p e c t t o , the S e l e c t P r o j e c t 

"While the Noland P r o j e c t and the S e l e c t P r o j e c t 
were pending, Tenet and the C i t y of F a i r f i e l d 
H e a l t h c a r e A u t h o r i t y ('FHA') e n t e r e d i n t o an A s s e t 
S a l e Agreement d a t e d October 21, 1999 ('the ASA'), 
p u r s u a n t t o which Tenet agreed t o s e l l L l o y d Noland 
H o s p i t a l t o FHA. Pursuant t o the ASA, FHA agreed t o 
assume Tenet's o b l i g a t i o n s t o Noland c o n t a i n e d i n 
S e c t i o n 15.4 of the SPA r e g a r d i n g the ... 'Option 
Beds.' Tenet and FHA c l o s e d the s a l e and purchase 
of L l o y d Noland H o s p i t a l on November 15, 1999, [ a n d ] 
FHA a r r a n g e d f o r H e a l t h S o u t h C o r p o r a t i o n 
('HealthSouth') t o u n d e r w r i t e the purchase p r i c e of 
the H o s p i t a l , t o manage the H o s p i t a l , and t o p r o v i d e 
the H o s p i t a l a l i n e of c r e d i t t o fund i t s cash 
needs. 

" T h e r e a f t e r , the p a r t i e s t o the Noland P r o j e c t 
and the S e l e c t P r o j e c t c o n t e s t e d cases reached a 
s e t t l e m e n t p u r s u a n t t o which t h e y agreed, among 
o t h e r t h i n g s , t o recommend t o the a d m i n i s t r a t i v e law 
judge t h a t b o t h the Noland P r o j e c t and the S e l e c t 
P r o j e c t be approved. Counsel f o r Noland and S e l e c t 
f u r t h e r s t i p u l a t e d t h a t b o t h the Noland P r o j e c t and 

the S e l e c t P r o j e c t were c o n s i s t e n t w i t h the 1996¬
1999 S t a t e H e a l t h P l a n and s a t i s f i e d a l l s t a t u t o r y 
and r e g u l a t o r y r e q u i r e m e n t s f o r the i s s u a n c e of the 
r e q u e s t e d CONs. Noland and S e l e c t then f i l e d a 
j o i n t motion w i t h the a d m i n i s t r a t i v e law judge f o r 
an o r d e r recommending a p p r o v a l of the two p r o j e c t s , 
and on January 21, 2000, the a d m i n i s t r a t i v e law 
judge i s s u e d a recommended o r d e r f o r c o n t e s t e d case 
h e a r i n g recommending a p p r o v a l of the two p r o j e c t s . 
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"On F e b r u a r y 11, 2000, FHA f i l e d s u i t a g a i n s t 
SHPDA, SHPDA's E x e c u t i v e D i r e c t o r , and Noland i n the 
C i r c u i t C ourt of Montgomery County, Alabama (the 
'FHA l i t i g a t i o n ' ) , s e e k i n g t o e n j o i n SHPDA from 
i s s u i n g a CON f o r the Noland P r o j e c t . D e s p i t e the 
f a c t t h a t FHA had e x p r e s s l y assumed Tenet's duty of 
c o o p e r a t i o n c o n t a i n e d i n S e c t i o n 15.4 of the SPA, 
FHA sought a d e c l a r a t i o n t h a t Noland had no r i g h t t o 
a p p l y f o r the Noland CON because i t d i d not own the 
beds t o be r e c l a s s i f i e d , t h a t Noland's CON 
a p p l i c a t i o n was u n a u t h o r i z e d and i n v a l i d , t h a t 
Noland had no ownership i n the beds, t h a t Noland's 
o p t i o n t o purchase the beds was n u l l and v o i d , and 
t h a t SHPDA had no a u t h o r i t y t o c o n s i d e r Noland's CON 
a p p l i c a t i o n . ... 

" N o t w i t h s t a n d i n g S e l e c t ' s i d e n t i c a l f a c t u a l 
c i r c u m s t a n c e s , on March 3, 2000, SHPDA i s s u e a CON 
f o r the S e l e c t P r o j e c t . 

C h a r l e s 
"On October 18, 2000, [Montgomery C i r c u i t Judge 
es P r i c e ] e n t e r e d a summary judgment i n [ f a v o r 

of FHA i n ] the FHA l i t i g a t i o n Noland a p p e a l e d 
the judgment t o the Alabama Supreme C o u r t . 

"On F e b r u a r y 16, 2001, Noland f i l e d s u i t a g a i n s t 
Tenet i n the U n i t e d S t a t e s D i s t r i c t C ourt f o r the 
N o r t h e r n D i s t r i c t of Alabama (the 'Noland/Tenet 
l i t i g a t i o n ' ) , s e e k i n g damages from Tenet r e s u l t i n g 
from FHA's i n t e r f e r e n c e w i t h Noland's CON 
a p p l i c a t i o n and the b r e a c h of the c o n t r a c t 
o b l i g a t i o n s of Tenet which were assumed by FHA. 
Tenet f i l e d a t h i r d - p a r t y c o m p l a i n t a g a i n s t FHA and 
H e a l t h S o u t h , a l l e g i n g t h a t any i n t e r f e r e n c e by FHA 
and H e a l t h S o u t h w i t h the Noland P r o j e c t was covered 
by i n d e m n i t y o b l i g a t i o n s r u n n i n g t o Tenet from FHA 
and H e a l t h S o u t h , and s e e k i n g reimbursement of any 
damages i n c u r r e d by Tenet as a r e s u l t of the 
Noland/Tenet l i t i g a t i o n . 

" I n defense of Noland's c l a i m s , Tenet and 
H e a l t h S o u t h a s s e r t e d the same c o n t e n t i o n s made by 
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FHA i n the FHA l i t i g a t i o n , i . e . , t h a t Noland d i d not 
have the r i g h t t o a p p l y f o r a CON because [ i t ] d i d 
not own the beds [ T ] h e same c h a l l e n g e s t o the 
v a l i d i t y of the Noland CON t h a t were a t i s s u e i n the 
FHA l i t i g a t i o n were a t i s s u e i n the Noland/Tenet 
l i t i g a t i o n . 

"On F e b r u a r y 22, 2002, the Alabama Supreme Court 
r u l e d i n f a v o r of Noland i n the FHA l i t i g a t i o n , 
f i n d i n g t h a t 

" ' [ b ] e c a u s e [FHA] assumed the o b l i g a t i o n s 
of Amendment Two of the SPA, [FHA] was 
c o n t r a c t u a l l y bound t o , among o t h e r t h i n g s , 
'cooperate w i t h [ N o l a n d ] i n h a v i n g the 
O p t i o n Beds r e l i c e n s e d , r e c e r t i f i e d , or 
r e l o c a t e d f o r l o n g term acute care purposes 
at the H o s p i t a l or o t h e r s i t e s , ' so t h a t 
[ N o l a n d ] c o u l d , f o l l o w i n g the i s s u a n c e of 
the CONs, purchase ... [ t h e ] beds from 
[FHA]. [FHA] breached i t s o b l i g a t i o n s t o 
cooperate as a m a t t e r of law, by commencing 
t h i s a c t i o n , and by a t t e m p t i n g t o i n t e r v e n e 
i n the c o n t e s t e d case t o oppose [ N o l a n d ' s ] 
CON a p p l i c a t i o n s ' 

" L l o y d Noland F o u n d a t i o n , I n c . v. C i t y of F a i r f i e l d  
H e a l t h c a r e Auth., 837 So. 2d 253, 266 ( A l a . 2002). 
Thus, the Alabama Supreme Court c l e a r e d the way f o r 
SHPDA t o i s s u e the Noland CON and f o r FHA t o 
t r a n s f e r ownership of the 55 r e c l a s s i f i e d LTACH beds 
t o N o l a n d . 3 

"On June 28, 2002, SHPDA i s s u e d Noland CON 2004-
LTACH a u t h o r i z i n g the Noland P r o j e c t . ... [When FHA 
r e f u s e d t o t r a n s f e r ownership of the beds t o Noland, 
Montgomery C i r c u i t Judge C h a r l e s P r i c e ] o r d e r e d FHA 
'to s e l l and t r a n s f e r t i t l e t o the 55 beds covered 
by CON 2004 t o Noland f o r t h w i t h . ' 

"On September 19, 2002, FHA t r a n s f e r r e d 
ownership of the 55 r e c l a s s i f i e d LTACH beds t o 
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Noland p u r s u a n t t o a b i l l of s a l e c o n t a i n i n g i n v a l i d 
and u n e n f o r c e a b l e r e v e r s i o n a r y language t h a t 
v i o l a t e d FHA's assumed o b l i g a t i o n of c o o p e r a t i o n 
under § 15.4 of the SPA, as e x p r e s s l y i n t e r p r e t e d by 
the Alabama Supreme Court and Montgomery C i r c u i t 
Judge P r i c e . The u n d i s p u t e d t e s t i m o n y p r o v i d e d a t 
the f a i r h e a r i n g e s t a b l i s h e d t h a t Noland c o n t i n u e s 
to own the 55 LTACH beds. 

"On October 15, 2003, FHA t r a n s f e r r e d 
H e a l t h S o u t h Metro West ( f / k / a L l o y d Noland H o s p i t a l ) 
and a l l r e l a t e d a s s e t s t o H e a l t h S o u t h i n 
s a t i s f a c t i o n of the debt owed by FHA t o H e a l t h S o u t h 
p u r s u a n t t o the v a r i o u s agreements e n t e r e d i n t o i n 
c o n n e c t i o n w i t h FHA's purchase of the h o s p i t a l from 
m ^ v-̂  ^ - I -Tenet. 

"In J u l y 2004, H e a l t h S o u t h announced t h a t i t was 
c l o s i n g Metro West i n September 2004. T h e r e a f t e r , 
on August 27, 2004, Noland f i l e d s u i t a g a i n s t 
H e a l t h S o u t h i n the C i r c u i t Court of J e f f e r s o n 
County, Alabama (the ' N o l a n d / H e a l t h S o u t h 
l i t i g a t i o n ' ) . Though Noland's c o m p l a i n t sought 
damages from H e a l t h S o u t h , i t s p r i m a r y t h r u s t was t o 
e s t a b l i s h t h a t ( i ) FHA was the a l t e r ego or mere 
i n s t r u m e n t a l i t y of H e a l t h S o u t h , ( i i ) a l l the 
o b l i g a t i o n s t o Noland assumed by FHA when i t bought 
L l o y d Noland H o s p i t a l from Tenet were b i n d i n g on 
H e a l t h S o u t h , and ( i i i ) the Alabama Supreme C o u r t ' s 
d e c i s i o n i n the FHA l i t i g a t i o n was b i n d i n g and 
e n f o r c e a b l e a g a i n s t H e a l t h S o u t h . 

"On or about September 1, 2004, H e a l t h S o u t h 
c l o s e d H e a l t h S o u t h Metro West as an acute care 
h o s p i t a l . 

"On March 30, 2005, Noland p r o v i d e d SHPDA a 
s t a t u s r e p o r t on the Noland P r o j e c t i n which i t 
r e p o r t e d t h a t the Noland CON was s t i l l i n v o l v e d i n 
l i t i g a t i o n , and SHPDA a d v i s e d Noland, by l e t t e r 
d a t e d A p r i l 18, 2005, t h a t , '[i]nasmuch as t h i s 
p r o j e c t i s i n l i t i g a t i o n , we w i l l w a i t t o hear from 
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the Court b e f o r e t a k i n g any f u r t h e r a c t i o n . ' Noland 
p r o v i d e d SHPDA f u r t h e r updates r e g a r d i n g the 
l i t i g a t i o n on August 1, 2006 and June 6, 2007. 

"The Noland/Tenet l i t i g a t i o n was f i n a l l y t r i e d 
t o a j u r y i n f e d e r a l c o u r t i n December 2008, 
r e s u l t i n g i n a j u r y v e r d i c t i n f a v o r of Noland 
a g a i n s t Tenet and H e a l t h S o u t h . While v a r i o u s p o s t -
t r i a l motions were pending, the ma t t e r was f i n a l l y 
r e s o l v e d and an agreed o r d e r of d i s m i s s a l was 
e n t e r e d on May 21, 2009. By o r d e r d a t e d May 29, 
2009, the Nol a n d / H e a l t h S o u t h l i t i g a t i o n a l s o was 
r e s o l v e d and a l l c l a i m s and causes of a c t i o n were 
d i s m i s s e d w i t h p r e j u d i c e . 

"On November 2, 2009, Noland f i l e d i t s r e q u e s t 
w i t h SHPDA f o r the p r o j e c t m o d i f i c a t i o n , which was 
p l a c e d on the agenda f o r the November 18, 2009, 
meeting of the CON Review Board. On November 17, 
2009, S e l e c t f i l e d w i t h SHPDA i t s n o t i c e of 
i n t e r v e n t i o n and o p p o s i t i o n w i t h r e s p e c t t o the 
p r o j e c t m o d i f i c a t i o n . 

"The p r o j e c t m o d i f i c a t i o n came b e f o r e the CON 
Review Board a t i t s November 18, 2009, meeting. 
A f t e r r e v i e w i n g the documents of r e c o r d and 
c o n s i d e r i n g the p r e s e n t a t i o n s and arguments of 
Noland and i t s c o u n s e l , Shelby B a p t i s t , and S e l e c t ' s 
c o u n s e l , the CON Review Board unanimously approved 
the p r o j e c t m o d i f i c a t i o n . The u n d i s p u t e d t e s t i m o n y 
of the P r e s i d e n t of Shelby B a p t i s t b e f o r e the CON 
Review Board was t h a t t h e r e was an unmet need f o r 
LTACH s e r v i c e s i n Shelby County. On December 3, 
2009, the CON Review Board i s s u e d i t s r u l i n g 
a p p r o v i n g the p r o j e c t m o d i f i c a t i o n , and SHPDA 
i s s u e [ d ] Noland CON 2004-LTACH-Ext-Mod #1, Mod #2. 

"On December 17, 2009, S e l e c t f i l e d w i t h SHPDA 
i t s r e q u e s t f o r [a] f a i r h e a r i n g w i t h r e s p e c t t o the 
CON Review Board's a p p r o v a l of the p r o j e c t 
m o d i f i c a t i o n . SHPDA a p p o i n t e d the Honorable P. 
M i c h a e l Cole as the f a i r h e a r i n g o f f i c e r ('FHO 
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C o l e ' ) . F o l l o w i n g the f a i r h e a r i n g , FHO Col e 
e n t e r e d an or d e r a p p r o v i n g the p r o j e c t m o d i f i c a t i o n , 
which a p p r o v a l became the f i n a l o r d e r of SHPDA 
pur s u a n t t o A l a . Code 1975, 
§ 22-21-275(14) and A l a . Admin. Code R u l e 410-1-8¬
.25. 

" Although S e l e c t had p r e v i o u s l y f i l e d a 
p r o t e c t i v e a p p e a l from the December 3, 2009, f i n a l 
o r d e r of the CON Review Board a p p r o v i n g the p r o j e c t 
m o d i f i c a t i o n (CV-10-900124), S e l e c t f i l e d w i t h SHPDA 
a second n o t i c e of ap p e a l a p p e a l i n g FHO C o l e ' s 
a p p r o v a l of the p r o j e c t m o d i f i c a t i o n and f i l e d w i t h 
t h i s c o u r t a second p e t i t i o n f o r j u d i c i a l r e v i e w 
(CV-10-900802) w i t h i t s p r o t e c t i v e p e t i t i o n f o r 
j u d i c i a l r e v i e w (CV-10-900124) p u r s u a n t t o R u l e 
42(a) of the Alabama R u l e s of C i v i l P r o c e d u r e . 

" 1The Noland P r o j e c t and the S e l e c t P r o j e c t were 
not m u t u a l l y e x c l u s i v e f o r a t the time t h e i r 
r e s p e c t i v e CON a p p l i c a t i o n s were f i l e d t h e r e was a 
need f o r 155 LTACH beds based on the combined 
average d a i l y census of the acute care h o s p i t a l s i n 
J e f f e r s o n County and i t s c o n t i g u o u s c o u n t i e s , which 
i n c l u d e s Shelby County. The Noland P r o j e c t (55 
LTACH b e d s ) , and the S e l e c t P r o j e c t (38 LTACH b e d s ) , 
and a second Noland CON a p p l i c a t i o n ( r e q u e s t i n g 45 
LTACH beds t o be r e l o c a t e d t o M e d i c a l C e nter E a s t ) , 
o n l y accounted f o r 138 of the 155 needed LTACH beds. 

" 3Even a f t e r the Alabama Supreme Court r u l e d i n 
f a v o r of Noland i n the FHA l i t i g a t i o n , Tenet and 
He a l t h S o u t h c o n t i n u e d t o a s s e r t the i n v a l i d i t y of 
the Noland CON i n defense of Noland's c l a i m s i n the 
Noland/Tenet l i t i g a t i o n . " 

(Some f o o t n o t e s omitted.) 
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Stan d a r d of Review 

In C o l o n i a l Management Group, L.P. v. S t a t e H e a l t h 

P l a n n i n g and Development Agency, 853 So. 2d 972, 974-75 ( A l a . 

C i v . App. 2002), t h i s c o u r t s e t out the p r i n c i p l e s t h a t a p p l y 

t o a p p e l l a t e r e v i e w of an a d m i n i s t r a t i v e agency's a c t i o n . 

" T h i s c o u r t r e v i e w s a t r i a l c o u r t ' s judgment 
r e g a r d i n g the d e c i s i o n of an a d m i n i s t r a t i v e agency 
' w i t h o u t any presumption of i t s c o r r e c t n e s s , s i n c e 
[the t r i a l ] c o u r t was i n no b e t t e r p o s i t i o n t o 
r e v i e w the [agency's d e c i s i o n ] t h a n ' t h i s c o u r t . 
S t a t e H e a l t h P l a n n i n g & Res. Dev. Admin. v.  
R i v e n d e l l of Alabama, I n c . , 469 So. 2d 613, 614 
( A l a . C i v . App. 1985) . Under the Alabama 
A d m i n i s t r a t i v e Procedure A c t ('AAPA'), § 41-22-1 e t 
seq., A l a . Code 1975, which governs j u d i c i a l r e v i e w 
of agency d e c i s i o n s , 

" ' [ e ] x c e p t where j u d i c i a l r e v i e w i s by 
t r i a l de novo, the agency o r d e r s h a l l be  
taken as prima f a c i e j u s t and r e a s o n a b l e  
and the c o u r t s h a l l not s u b s t i t u t e i t s  
judgment f o r t h a t of the agency as t o the  
weight of the e v i d e n c e on q u e s t i o n s of  
f a c t , e x c e p t where o t h e r w i s e a u t h o r i z e d by  
s t a t u t e . The c o u r t may a f f i r m the agency 
a c t i o n or remand the case t o the agency f o r 
t a k i n g a d d i t i o n a l t e s t i m o n y and e v i d e n c e or 
f o r f u r t h e r p r o c e e d i n g s . The c o u r t may 
r e v e r s e or modify the d e c i s i o n or g r a n t 
o t h e r a p p r o p r i a t e r e l i e f from the agency 
a c t i o n , e q u i t a b l e or l e g a l , i n c l u d i n g 
d e c l a r a t o r y r e l i e f , i f the c o u r t f i n d s t h a t 
the agency a c t i o n i s due t o be s e t a s i d e or 
m o d i f i e d under s t a n d a r d s s e t f o r t h i n 
ap p e a l or r e v i e w s t a t u t e s a p p l i c a b l e t o 
t h a t agency or i f s u b s t a n t i a l r i g h t s of the 
p e t i t i o n e r have been p r e j u d i c e d because the 
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agency a c t i o n i s any one or more of the 
f o l l o w i n g : 

"'(1) In v i o l a t i o n of 
c o n s t i t u t i o n a l or s t a t u t o r y 
p r o v i s i o n s ; 

"'(2) In excess of the 
s t a t u t o r y a u t h o r i t y of the 
agency; 

"'(3) In v i o l a t i o n of any 
p e r t i n e n t agency r u l e ; 

"'(4) Made upon u n l a w f u l 
p r o c e d u r e ; 

"'(5) A f f e c t e d by o t h e r 
e r r o r of l a w ; 

"'(6) C l e a r l y erroneous i n 
view of the r e l i a b l e , p r o b a t i v e , 
and s u b s t a n t i a l e v i d e n c e on the 
whole r e c o r d ; or 

" ' ( 7 ) U n r e a s o n a b l e , 
a r b i t r a r y , or c a p r i c i o u s , or 
c h a r a c t e r i z e d by an abuse of 
d i s c r e t i o n or a c l e a r l y 
u n w a r r a n t e d e x e r c i s e o f 
d i s c r e t i o n . ' 

"§ 41-22-20(k), A l a . Code 1975 (emphasis added). In 
r e v i e w i n g the d e c i s i o n of a s t a t e a d m i n i s t r a t i v e 
agency, ' [ t ] h e s p e c i a l competence of the agency 
l e n d s g r e a t weight t o i t s d e c i s i o n , and t h a t 
d e c i s i o n must be a f f i r m e d , u n l e s s i t i s a r b i t r a r y 
and c a p r i c i o u s or not made i n compliance w i t h 
a p p l i c a b l e law.' Alabama Renal Stone I n s t . , I n c . v.  
Alabama S t a t e w i d e H e a l t h C o o r d i n a t i n g C o u n c i l , 62 8 
So. 2d 821, 823 ( A l a . C i v . App. 1993). 'The weight 
or importance a s s i g n e d t o any g i v e n p i e c e of 
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evi d e n c e p r e s e n t e d i n a CON a p p l i c a t i o n i s l e f t 
p r i m a r i l y t o the [ C e r t i f i c a t e of Need Review 
B o a r d ' s ] d i s c r e t i o n , i n l i g h t of the [ C e r t i f i c a t e of 
Need Review B o a r d ' s ] r e c o g n i z e d e x p e r t i s e i n d e a l i n g 
w i t h these s p e c i a l i z e d a r e a s . ' S t a t e H e a l t h P l a n n i n g  
& Dev. Agency v. B a p t i s t H e a l t h Sys., I n c . , 766 So. 
2d 176, 178 ( A l a . C i v . App. 1999) . N e i t h e r t h i s 
c o u r t nor the t r i a l c o u r t may s u b s t i t u t e i t s 
judgment f o r t h a t of the a d m i n i s t r a t i v e agency. 
Alabama Renal Stone I n s t . , I n c . v. Alabama S t a t e w i d e  
H e a l t h C o o r d i n a t i n g C o u n c i l , 628 So. 2d 821, 823 
( A l a . C i v . App. 1993) . 'This h o l d s t r u e even i n 
cases where the t e s t i m o n y i s g e n e r a l i z e d , the 
evid e n c e i s meager, and r e a s o n a b l e minds might 
d i f f e r as t o the c o r r e c t r e s u l t . ' H e a l t h Care Auth.  
of H u n t s v i l l e v. S t a t e H e a l t h P l a n n i n g Agency, 54 9 
So. 2d 973, 975 ( A l a . C i v . App. 1989). F u r t h e r , 'an 
agency's i n t e r p r e t a t i o n of i t s own r u l e or 
r e g u l a t i o n must s t a n d i f i t i s r e a s o n a b l e , even 
though i t may not appear as r e a s o n a b l e as some o t h e r 
i n t e r p r e t a t i o n . ' S ylacauga H e a l t h Care C t r . , I n c . v.  
Alabama S t a t e H e a l t h P l a n n i n g Agency, 662 So. 2d 
265, 268 ( A l a . C i v . App. 1994)." 

D i s c u s s i o n 

S e l e c t contends t h a t the c i r c u i t c o u r t e r r e d i n a f f i r m i n g 

SHPDA's d e c i s i o n because, i t says, Noland f a i l e d t o e s t a b l i s h 

t h a t i t s p r o j e c t - m o d i f i c a t i o n r e q u e s t was c o n s i s t e n t w i t h the 

1996-1999 S t a t e H e a l t h P l a n ("SHP") i n s e v e r a l r e s p e c t s . 

S p e c i f i c a l l y , S e l e c t argues t h a t Noland f a i l e d t o i n t r o d u c e 

any e v i d e n c e i n d i c a t i n g (1) t h a t t h e r e was a need, as 

determined by the need methodology o u t l i n e d i n the 1996-1999 

SHP, f o r LTACH beds i n Shelby County, (2) t h a t i t had the 
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a b i l i t y t o " c o n v e r t excess a c u t e - c a r e beds t o l o n g - t e r m 

h o s p i t a l beds" as r e q u i r e d by the 1996-1999 SHP, and (3) t h a t 

i t had the " w r i t t e n p a t i e n t t r a n s f e r agreements" w i t h o t h e r 

l o c a l h o s p i t a l s r e q u i r e d by the 1996-1999 SHP. 

I. Need f o r LTACH Beds 

The 1996-1999 SHP, which a l l p a r t i e s agree i s a p p l i c a b l e 

t o Noland's p r o j e c t m o d i f i c a t i o n , e s t a b l i s h e d the f o l l o w i n g 

need methodology f o r l o n g - t e r m a c u t e - c a r e beds: 

"The [LTACH] bed need f o r the area s h a l l be no 
more than f i v e (5) p e r c e n t of the combined [ a v e r a g e 
d a i l y c e n s u s ] of a l l the a c u t e - c a r e h o s p i t a l s i n the 
county and c o n t i g u o u s c o u n t i e s . " 

Former Rule 4 1 0 - 2 - 4 - . 0 2 ( 7 ) ( e ) ( 2 ) , A l a . Admin. Code (SHPDA). 2 

S e l e c t a s s e r t s t h a t the methodology r e q u i r e s a computation of 

the average d a i l y census ("ADC") of a l l h o s p i t a l s i n Shelby 

County and the c o u n t i e s c o n t i g u o u s t o Shelby County but t h a t 

the CON Review Board ("the CONRB") e r r o n e o u s l y c o n s i d e r e d the 

ADC of h o s p i t a l s o n l y i n J e f f e r s o n and Shelby c o u n t i e s , 

t h e r e b y , S e l e c t s ays, i g n o r i n g the dat a from c o u n t i e s t h a t are 

co n t i g u o u s t o Shelby but not c o n t i g u o u s t o J e f f e r s o n County. 

2 R u l e 410-2-4-.02 has been amended. For purposes of t h i s 
o p i n i o n , we r e f e r t o Rule 410-2-4-.02 as i t e x i s t e d as p a r t of 
the 1996-1999 SHP. 
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In response t o S e l e c t ' s argument, the f a i r - h e a r i n g 

o f f i c e r d e t ermined the f o l l o w i n g : 

"[T]he 1996-1999 S t a t e H e a l t h P l a n ... e s t a b l i s h e d 
t h a t the 'need [ f o r LTACH beds] f o r the area s h o u l d 
be no more than f i v e (5) p e r c e n t of the combined ADC 
of a l l acute c a r e h o s p i t a l s i n the county and  
c o n t i g u o u s c o u n t i e s . ' A l a . Admin. Code, Rule 
410-2-4-.02(7)(e)2. Thus, the ' p l a n n i n g a r e a ' 
a p p l i c a b l e t o the Noland P r o j e c t M o d i f i c a t i o n i s the 
county i n which the LTACH i s t o be l o c a t e d and i t s 
c o n t i g u o u s c o u n t i e s . The Noland CON a u t h o r i z e d the 
55-bed LTACH i n J e f f e r s o n County. A c c o r d i n g l y , the 
a p p l i c a b l e p l a n n i n g area i s J e f f e r s o n County and i t s 
c o n t i g u o u s c o u n t i e s , which i n c l u d e s Shelby County. 5 

Thus, the m o d i f i c a t i o n i s c o m p l i a n t w i t h the 1996¬
1999 S t a t e H e a l t h P l a n , CON Rule § 410-1-10-.03 and 
p r i o r a c t i o n s of the CON Review Board. 

" T h i s c o n c l u s i o n i s c o n s i s t e n t w i t h the f i n d i n g 
of the CON Review Board i n i t s a p p r o v a l of the 
Noland P r o j e c t M o d i f i c a t i o n . 

" ' S e l e c t a l s o a s s e r t s t h a t Noland may not 
use the p r o j e c t - m o d i f i c a t i o n r u l e t o seek 
a p p r o v a l of a new l o c a t i o n t h a t f a l l s 
o u t s i d e of the h e a l t h s e r v i c e area 
c o n t a i n e d i n the S t a t e H e a l t h P l a n a t the 
time of the o r i g i n a l f i l i n g . However, f o r 
purposes of d e t e r m i n i n g need f o r LTACHs, 
the 1996-1999 Alabama S t a t e H e a l t h P l a n 
c o n s i d e r e d the need i n c o n t i g u o u s c o u n t i e s , 
i n c l u d i n g Shelby County. The Board f i n d s 
t h a t the a p p l i c a t i o n , as m o d i f i e d , i s not 
i n c o n s i s t e n t w i t h the S t a t e H e a l t h P l a n i n 
e f f e c t a t the time of f i l i n g and t h a t the 
change t o Shelby County does not d e p r i v e 
the Board of the a b i l i t y t o approve the 
p r e s e n t r e q u e s t . ' ( i n t e r n a l f o o t n o t e 
o m i t t e d ) . 

15 



2110152 
I I 

" I n May 2008, a f t e r the enactment of the 
M e d i c a r e , M e d i c a i d , and SCHIP E x t e n s i o n A c t , 121 
S t a t . 2492, the C e n t e r f o r Medicare and M e d i c a i d 
S e r v i c e s ('CMS') f i n a l i z e d r u l e s r e g a r d i n g the 
e s t a b l i s h m e n t of new LTACHs a f t e r December 29, 2007. 
The p r a c t i c a l e f f e c t of t h e s e r u l e s i s t h a t h e a l t h 
care p r o v i d e r s t h a t do not h o l d a CON f o r LTACH 
s e r v i c e s i s s u e d p r i o r t o December 29, 2007, w i l l not 
be a l l o w e d t o e s t a b l i s h an LTACH i n the f o r e s e e a b l e 
f u t u r e . The moratorium was imposed f o r a p e r i o d of 
t h r e e y e a r s , but t h e r e i s d i s c u s s i o n t h a t i t may be 
extended. 

"The CMS moratorium o u t l i n e d i n 
42 C.F.R. § 412.23(e)(6) c o n t a i n s an e x c e p t i o n f o r 
LTACHs t h a t on or b e f o r e December 29, 2007 '[h]ad 
o b t a i n e d an approved c e r t i f i c a t e of need from the 
S t a t e , when r e q u i r e d by S t a t e law.' I d . a t § 
4 1 2 . 2 3 ( e ) ( 6 ) ( i i ) ( C ) : The Noland CON was i s s u e d by 
SHPDA on June 28, 2002, and thus q u a l i f i e s f o r the 
exemption t o the CMS moratorium. As found by the 
CON Review Board, 'under c u r r e n t r u l e s , Noland would 
thus be p r e v e n t e d from o b t a i n i n g Medicare 
c e r t i f i c a t i o n of the LTACH beds i f i t were r e q u i r e d 
t o f i l e a new CON a p p l i c a t i o n i n s t e a d of f o l l o w i n g 
the p r o j e c t - m o d i f i c a t i o n p r o c e d u r e . ' I f the p r o j e c t 
i s not a l l o w e d t o proceed, the unmet LTACH needs i n 
J e f f e r s o n County and i t s c o n t i g u o u s c o u n t i e s , 
i n c l u d i n g Shelby County, w i l l go unmet. 

" 5 The 2004-2007 S t a t e H e a l t h P l a n , which became 
e f f e c t i v e November 22, 2004, changed the LTACH 
p l a n n i n g area from the county i n which the LTACH was 
t o be l o c a t e d and i t s c o n t i g u o u s c o u n t i e s , t o e i g h t 
s p e c i f i c a l l y d e f i n e d ' r e g i o n s . ' Both J e f f e r s o n 
County and Shelby County are i n Region I I I , which 
a l s o i n c l u d e s B i b b , B l o u n t , Cullman, M a r i o n , S a i n t 
C l a i r , T a l l a d e g a , Walker and Winston C o u n t i e s . The 
s i m i l a r i t y of Region I I I and the p l a n n i n g a r e a 
a p p l i c a b l e t o the Noland P r o j e c t under the 1996-1999 
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S t a t e H e a l t h P l a n i s s t r i k i n g . S i x of the e i g h t 
c o u n t i e s i n c l u d e d i n the p l a n n i n g area under the 
1996-1999 S t a t e H e a l t h P l a n ( i n c l u d i n g b o t h 
J e f f e r s o n and Shelby C o u n t i e s ) are i n c l u d e d i n 
Region I I I . " 

The c i r c u i t c o u r t a f f i r m e d SHPDA's o r d e r on t h i s p o i n t , 

c i t i n g Brookwood H e a l t h S e r v i c e s , I n c . v. B a p t i s t H e a l t h  

System, I n c . , 936 So. 2d 529, 537 ( A l a . C i v . App. 2005), and 

S t a t e H e a l t h P l a n n i n g Agency v. M o b i l e I n f i r m a r y Ass'n, 60 8 

So. 2d 1372, 1375 ( A l a . C i v . App. 1992) (both s t a t i n g t h a t 

"the [SHP] g u i d e l i n e s are merely a s e t of c r i t e r i a used i n 

p r o c e s s i n g a p p l i c a t i o n s and [SHPDA] i s e n t i t l e d t o e x e r c i s e 

i t s d i s c r e t i o n i n f o l l o w i n g these g u i d e l i n e s " ) . 

"Our r e v i e w i s l i m i t e d t o q u e s t i o n s of whether the 
agency exceeded i t s s t a t u t o r y a u t h o r i t y , whether i t s 
d e c i s i o n was s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , and 
whether i t s a c t i o n was a r b i t r a r y . S t a t e H e a l t h  
P l a n n i n g Agency v. M o b i l e I n f i r m a r y , 533 So. 2d 255 
( A l a . C i v . App. 1988); Alabama Board of N u r s i n g v.  
H e r r i c k , 454 So. 2d 1041 ( A l a . C i v . App. 1984). As 
l o n g as the agency a c t i o n i s r a t i o n a l and r e a s o n a b l y 
j u s t i f i e d , i t cannot be c l a s s i f i e d as a r b i t r a r y or 
c a p r i c i o u s . Waters v. C i t y & County of Montgomery  
P e r s o n n e l Board, 507 So. 2d 951 ( A l a . C i v . App. 
1986). Furthermore, an agency's i n t e r p r e t a t i o n of 
i t s own r u l e or r e g u l a t i o n must s t a n d i f i t i s 
r e a s o n a b l e , even though i t may not appear as 
re a s o n a b l e as some o t h e r i n t e r p r e t a t i o n . F e r l i s i v.  
Alabama M e d i c a i d Agency, 481 So. 2d 400 ( A l a . C i v . 
App. 1985)." 
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Sylacauga H e a l t h Care C t r . , I n c . v. Alabama S t a t e H e a l t h 

P l a n n i n g Agency, 662 So. 2d 265, 268 ( A l a . C i v . App. 1994). 

We conclude t h a t SHPDA's i n t e r p r e t a t i o n of the SHP and 

i t s d e t e r m i n a t i o n t h a t Noland's p r o j e c t m o d i f i c a t i o n was 

c o n s i s t e n t w i t h the SHP r e q u i r e m e n t s were r e a s o n a b l e . 

I I . A b i l i t y t o Convert Acute-Care Beds t o LTACH Beds 

Former Rule 4 1 0 - 2 - 4 - . 0 2 ( 7 ) ( c ) , A l a . Admin. Code (SHPDA), 

a p a r t of the 1996-1999 SHP, p r o v i d e d , i n p e r t i n e n t p a r t : 

"(c) Alabama has an excess of 7,185 g e n e r a l 
a c u t e - c a r e h o s p i t a l beds, some of which c o u l d be 
used f o r l o n g - t e r m h o s p i t a l c a r e . T h e r e f o r e , a 
g e n e r a l a c u t e - c a r e h o s p i t a l may a p p l y f o r a 
c e r t i f i c a t e of need t o c o n v e r t excess a c u t e - c a r e 
beds t o l o n g - t e r m h o s p i t a l beds i f the f o l l o w i n g 
c o n d i t i o n s are met " 

S e l e c t m a i n t a i n s t h a t Noland cannot comply w i t h the SHP 

requirement t o " c o n v e r t excess g e n e r a l a c u t e - c a r e beds t o 

[LTACH] beds" because, i t says, Noland does not own any 

g e n e r a l a c u t e - c a r e h o s p i t a l beds t o c o n v e r t . S e l e c t p o i n t s 

out t h a t the September 19, 2002, b i l l of s a l e from FHA t o 

Noland c o n d i t i o n e d the t r a n s f e r of t i t l e t o the beds upon 

Noland's l o c a t i n g and o p e r a t i n g the beds a t L l o y d Noland 

H o s p i t a l i n J e f f e r s o n County f o r f i v e y e a r s , f a i l i n g which 

c o n d i t i o n the s a l e would "become n u l l and v o i d . " S e l e c t 
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argues t h a t , because Noland has not s a t i s f i e d the c o n d i t i o n , 

ownership of the beds has r e v e r t e d t o FHA. 

In L l o y d Noland F o u n d a t i o n , I n c . v. C i t y of F a i r f i e l d 

H e a l t h c a r e Auth., 837 So. 2d 253 ( A l a . 2002) (a d e c i s i o n 

r e l e a s e d on Feb r u a r y 22, 2002), our supreme c o u r t s t a t e d : 

"Because [FHA] assumed the o b l i g a t i o n s of Amendment 
Two of the SPA, [FHA] was c o n t r a c t u a l l y bound t o , 
among o t h e r t h i n g s , 'cooperate w i t h [Noland] i n 
h a v i n g the O p t i o n Beds r e l i c e n s e d , r e c e r t i f i e d or  
r e l o c a t e d f o r l o n g term acute care purposes a t the 
H o s p i t a l or o t h e r s i t e s , ' so t h a t [Noland] c o u l d , 
f o l l o w i n g the i s s u a n c e of the CONs, purchase [the] 
beds from [FHA]. [FHA] breached i t s o b l i g a t i o n s t o 
cooperate as a ma t t e r of law, by commencing t h i s 
a c t i o n , and by a t t e m p t i n g t o i n t e r v e n e i n the 
c o n t e s t e d case t o oppose [Noland's] CON 
a p p l i c a t i o n s . ... " 

837 So. 2d a t 266 (emphasis added). Subsequently, when FHA 

r e f u s e d t o t r a n s f e r the beds t o Noland, Montgomery C i r c u i t 

Judge C h a r l e s P r i c e e n t e r e d an o r d e r c o m p e l l i n g FHA t o " s e l l 

and t r a n s f e r t i t l e t o the 55 beds c o v e r e d by the CON t o Noland 

f o r t h w i t h . " The c o n d i t i o n a l - t r a n s f e r and r e v e r t e r p r o v i s i o n s 

of the September 19, 2002, b i l l of s a l e were c l e a r l y i n v a l i d , 

as b o t h the f a i r - h e a r i n g o f f i c e r and the c i r c u i t c o u r t 

r e c o g n i z e d . Moreover, n e i t h e r FHA nor H e a l t h S o u t h opposed 

Noland's p r o j e c t m o d i f i c a t i o n based upon an a s s e r t i o n of 
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ownership i n the beds. Only S e l e c t , which has no i n t e r e s t i n 

the beds, has a s s e r t e d t h a t Noland does not own the beds. 

I I . P a t i e n t - T r a n s f e r Agreements 

The 1996-1999 SHP p r o v i d e d , i n former Rule 410-2-4-

. 0 2 ( 7 ) ( c ) 3 . and 4., A l a . Admin. Code (SHPDA), t h a t an 

a p p l i c a n t f o r a CON t o c o n v e r t excess a c u t e - c a r e beds t o LTACH 

beds must e s t a b l i s h t h a t i t 

"3. ... has w r i t t e n p a t i e n t t r a n s f e r agreements 
w i t h h o s p i t a l s o t h e r than the h o s t h o s p i t a l t o 
p r o v i d e a t l e a s t 75 p e r c e n t of the a d m i s s i o n s t o the 
l o n g - t e r m h o s p i t a l , based on the t o t a l average d a i l y 
census f o r a l l p a r t i c i p a t i n g h o s p i t a l s [and t h a t ] 

"4. [ t ] h e t r a n s f e r agreements are w i t h o t h e r 
h o s p i t a l s i n the county and/or w i t h h o s p i t a l s i n 
c o n t i g u o u s c o u n t i e s . " 

In s u p p o r t of i t s 1998 CON a p p l i c a t i o n , Noland s u b m i t t e d 

l e t t e r s of s u p p o r t from seven area h o s p i t a l s t h a t , Noland 

s a i d , were " i n d i c a t i v e of t r a n s f e r agreements t o be e x e c u t e d 

upon SHPDA's a p p r o v a l of [the CON]." The seven l e t t e r s were 

s i g n e d by r e p r e s e n t a t i v e s of Bessemer Carraway M e d i c a l C e n t e r , 

B l o u n t Memorial H o s p i t a l , Brookwood M e d i c a l C e n t e r , Carraway 

M e t h o d i s t M e d i c a l C e n t e r , E a s t e r n H e a l t h System, S t . C l a i r 

R e g i o n a l H o s p i t a l , and the U n i v e r s i t y of Alabama a t Birmingham 
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("UAB") H o s p i t a l . Noland s u b m i t t e d the same l e t t e r s i n 

s u p p o r t of i t s 2009 r e q u e s t f o r a m o d i f i c a t i o n of the CON. 

S e l e c t f i r s t argues t h a t the l e t t e r s d i d not c o n s t i t u t e 

" w r i t t e n p a t i e n t t r a n s f e r agreements," w i t h i n the meaning of 

former Rule 4 1 0 - 2 - 4 - . 0 2 ( 7 ) ( c ) 3 . , because they merely e x p r e s s e d 

s u p p o r t f o r Noland's p r o j e c t and d i d not r e f e r t o any 

agreements t o t r a n s f e r p a t i e n t s t o Noland's proposed LTACH. 

Next, S e l e c t argues, even i f the l e t t e r s c o u l d be deemed t o 

be " i n d i c a t i v e " of f u t u r e t r a n s f e r agreements, Noland's 

r e s u b m i s s i o n i n 2009 of the same l e t t e r s t h a t i t had s u b m i t t e d 

11 y e a rs e a r l i e r f a i l e d t o s a t i s f y s u b s e c t i o n s (3) and (4) of 

former Rule 410-2-4-.02(7)(c) because, S e l e c t says, the 

e v i d e n c e i n d i c a t e d t h a t f i v e of the seven h o s p i t a l s r e f e r e n c e d 

i n the 1998 l e t t e r s had been s o l d , had ceased t o e x i s t , or 

were o p e r a t i n g under new management by 2009. 

At the f a i r h e a r i n g , S e l e c t e l i c i t e d e v i d e n c e i n d i c a t i n g 

t h a t Bessemer Carraway M e d i c a l C e nter was c u r r e n t l y b e i n g 

o p e r a t e d by UAB M e d i c a l Center West; t h a t B l o u n t Memorial and 

S t . C l a i r R e g i o n a l H o s p i t a l s were c u r r e n t l y b e i n g o p e r a t e d by 

S t . V i n c e n t ' s H e a l t h System (and, f u r t h e r , t h a t S t . C l a i r 

R e g i o n a l H o s p i t a l was not l o c a t e d i n a county t h a t i s 
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c o n t i g u o u s t o Shelby County); t h a t Carraway M e t h o d i s t M e d i c a l 

C e n t e r had c l o s e d ; and t h a t the l e t t e r from E a s t e r n H e a l t h 

System p e r t a i n e d t o a d i f f e r e n t CON, Noland's 45-bed LTACH 

p r o j e c t t h a t was t o be l o c a t e d a t M e d i c a l Center E a s t . Thus, 

S e l e c t s ays, o n l y two of the l e t t e r s -- those from Brookwood 

M e d i c a l Center and UAB H o s p i t a l — " c o u l d even c o n c e i v a b l y 

s t i l l be v a l i d " i n d e t e r m i n i n g whether Noland had " w r i t t e n 

p a t i e n t t r a n s f e r agreements w i t h h o s p i t a l s o t h e r than the h o s t 

h o s p i t a l t o p r o v i d e a t l e a s t 75 p e r c e n t of the a d m i s s i o n s t o 

the l o n g - t e r m h o s p i t a l , based on the t o t a l average d a i l y 

census f o r a l l p a r t i c i p a t i n g h o s p i t a l s . " 

A t the f a i r h e a r i n g , Noland argued t h a t , d u r i n g the 

c o n t e s t e d - c a s e p r o c e e d i n g s i n 1999 when SHPDA had been 

c o n s i d e r i n g the CON a p p l i c a t i o n s of bot h Noland and S e l e c t , 

S e l e c t had s t i p u l a t e d t h a t , " w i t h r e s p e c t t o the Nola n d 

P r o j e c t , Noland has w r i t t e n t r a n s f e r agreements w i t h h o s p i t a l s 

i n J e f f e r s o n County or i n c o n t i g u o u s c o u n t i e s o t h e r than the 

ho s t h o s p i t a l , " and, Noland m a i n t a i n e d , S e l e c t was bound by 

t h a t s t i p u l a t i o n . Noland a l s o argued t h a t the d o c t r i n e of 

c o l l a t e r a l e s t o p p e l b a r r e d r e l i t i g a t i o n of the t r a n s f e r -

agreement i s s u e . We d i s a g r e e , b o t h t h a t S e l e c t was bound by 
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i t s s t i p u l a t i o n made i n 1999 and t h a t the d o c t r i n e of 

c o l l a t e r a l e s t o p p e l b a r r e d r e l i t i g a t i o n of the t r a n s f e r -

agreement i s s u e i n 2009. 

In c o n s t r u i n g a s t i p u l a t i o n , a r e v i e w i n g c o u r t may l o o k 

t o "the language used i n the e n t i r e agreement i n l i g h t of the 

s u r r o u n d i n g c i r c u m s t a n c e s . " 73 Am. J u r . 2d S t i p u l a t i o n s § 6 

a t 536 (2012). "A p a r t y may be r e l i e v e d of a s t i p u l a t i o n on 

the grounds " t h a t i t was e n t e r e d i n t o as a r e s u l t of f r a u d , 

m i s r e p r e s e n t a t i o n , m i s t a k e of f a c t , or e x c u s a b l e n e g l e c t , or 

t h a t the f a c t s have changed, or t h a t t h e r e i s some o t h e r 

s p e c i a l c i r c u m s t a n c e r e n d e r i n g i t u n j u s t t o e n f o r c e the 

s t i p u l a t i o n R u t i l i v. O ' N e i l l (In re O ' N e i l l ) , 468 B.R. 

308, 337 (Bankr. N.D. I l l . 2012) (emphasis added). 

" I t i s ... g e n e r a l l y r e c o g n i z e d t h a t r e l i e f may be 
had from a s t i p u l a t i o n where t h e r e has been a change 
i n c o n d i t i o n s or u n f o r e s e e n developments which would 
render i t s enforcement i n e q u i t a b l e p r o v i d e d t h a t 
t h e r e has been d i l i g e n c e i n d i s c o v e r i n g the f a c t s 
r e l a t i v e t o the d i s p u t e d m a t t e r , the a p p l i c a t i o n i s 
t i m e l y , and the opposing p a r t y has not so changed 
h i s or her p o s i t i o n as t o be p r e j u d i c e d t o a g r e a t e r 
e x t e n t than the a p p l i c a n t . " 

73 Am. J u r . 2d S t i p u l a t i o n s § 13 a t 547. We c o n c l ude (a) 

t h a t the e v i d e n c e i n d i c a t e d t h a t c i r c u m s t a n c e s a f f e c t i n g the 

h o s p i t a l s whose r e p r e s e n t a t i v e s had sent l e t t e r s of s u p p o r t t o 
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Noland i n 1998 had changed by 2009, (b) t h a t a l l p a r t i e s were 

aware of those changes, and (c) t h a t r e l i e v i n g S e l e c t from i t s 

1999 s t i p u l a t i o n would have p r e j u d i c e d Noland t o a l e s s e r 

e x t e n t than b i n d i n g S e l e c t t o i t s 1999 s t i p u l a t i o n p r e j u d i c e d 

S e l e c t . 

We a l s o conclude t h a t the d o c t r i n e of c o l l a t e r a l e s t o p p e l 

does not a p p l y t o S e l e c t ' s s t i p u l a t i o n . 

" ' I n o r d e r f o r the d o c t r i n e of c o l l a t e r a l 
e s t o p p e l t o a p p l y t o an i s s u e r a i s e d i n an 
a d m i n i s t r a t i v e p r o c e e d i n g , the f o l l o w i n g elements 
must be p r e s e n t : 

"'"'(1) t h e r e i s i d e n t i t y of the p a r t i e s or 
t h e i r p r i v i e s ; (2) t h e r e i s i d e n t i t y of 
i s s u e s ; (3) the p a r t i e s had an adequate 
o p p o r t u n i t y t o l i t i g a t e the i s s u e s i n the 
a d m i n i s t r a t i v e p r o c e e d i n g ; (4) the i s s u e s 
t o be estopped were a c t u a l l y l i t i g a t e d and 
d e t e r m i n e d i n the a d m i n i s t r a t i v e 
p r o c e e d i n g ; and (5) the f i n d i n g s on the 
i s s u e s t o be estopped were n e c e s s a r y t o the 
a d m i n i s t r a t i v e d e c i s i o n . ' " ' 

"Ex p a r t e Smith, 683 So. 2d 431, 433 ( A l a . 1996) 
( q u o t i n g Ex p a r t e Shelby Med. C t r . , I n c . , 564 So. 2d 
63, 68 ( A l a . 1990) ( q u o t i n g Pantex Towing Corp. v.  
G l i d e w e l l , 763 F.2d 1241, 1245 (11th C i r . 1 9 8 5 ) ) ) . " 

Hale v. Hyundai Motor Mfg. Alabama, LLC, 86 So. 3d 1015, 1023 

( A l a . C i v . App. 2012) ( q u o t i n g Wal-Mart S t o r e s , I n c . v. 

Smitherman, 743 So. 2d 442, 445 ( A l a . 1999), o v e r r u l e d on 

o t h e r grounds by Ex p a r t e Rogers, 68 So. 3d 773 ( A l a . 2010)). 
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The second and f o u r t h elements of c o l l a t e r a l e s t o p p e l are 

m i s s i n g i n t h i s case. The second element, i d e n t i t y of i s s u e s , 

does not e x i s t because the 1999 p r o c e e d i n g concerned whether 

Noland and/or S e l e c t was e n t i t l e d t o a CON f o r the c o n v e r s i o n 

of a c u t e - c a r e beds t o LTACH beds i n J e f f e r s o n County, whereas 

the i n s t a n t p r o c e e d i n g concerned whether Noland, h a v i n g 

p r e v i o u s l y been i s s u e d a CON f o r the c o n v e r s i o n of a c u t e - c a r e 

beds t o LTACH beds i n J e f f e r s o n County, was e n t i t l e d t o have 

the CON m o d i f i e d t o a l l o w f o r the same p r o j e c t i n Shelby 

County. The f o u r t h element, t h a t "the i s s u e [ ] t o be estopped 

[was] a c t u a l l y l i t i g a t e d and determined i n the a d m i n i s t r a t i v e 

p r o c e e d i n g , " i s a l s o m i s s i n g . The f i r s t a d m i n i s t r a t i v e 

p r o c e e d i n g was e s s e n t i a l l y r e s o l v e d by a consent judgment 

f o l l o w i n g a s e t t l e m e n t between Noland and S e l e c t , based on the 

p a r t i e s ' s t i p u l a t i o n t h a t b o t h the Noland p r o j e c t and the 

S e l e c t p r o j e c t were c o n s i s t e n t w i t h the 1996-1999 SHP and 

s a t i s f i e d a l l s t a t u t o r y and r e g u l a t o r y r e q u i r e m e n t s f o r the 

i s s u a n c e of the r e q u e s t e d CONs. 

In AAA Equipment & R e n t a l , I n c . v. B a i l e y , 384 So. 2d 

107, 112 ( A l a . 1980), our supreme c o u r t h e l d t h a t a consent 

judgment based on s t i p u l a t i o n s of the p a r t i e s "was e n t i t l e d t o 
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no c o l l a t e r a l e s t o p p e l e f f e c t because t h e r e was an absence of 

a c t u a l l i t i g a t i o n between them as a d v e r s a r i e s on the i s s u e s 

384 So. 2d a t 112. In s u p p o r t of i t s h o l d i n g t h a t the 

a c t u a l - l i t i g a t i o n r e quirement i s not met when the p r i o r 

p r o c e e d i n g r e s u l t s i n a consent judgment based upon 

s t i p u l a t i o n s , the B a i l e y c o u r t c i t e d A s s o c i a t e s C a p i t a l  

S e r v i c e s v. L o f t i n ' s T r a n s f e r & Storage Co., 554 F.2d 188 (5th 

C i r . 1977), a d e c i s i o n t h a t the B a i l e y c o u r t summarized as 

f o l l o w s : 

" A s s o c i a t e s sued i n Alabama t o c o l l e c t a debt. The 
defendant contended t h a t the s u i t was b a r r e d because 
the p l a i n t i f f , an I n d i a n a c o r p o r a t i o n , had f a i l e d t o 
q u a l i f y t o do b u s i n e s s i n Alabama. In an e a r l i e r 
case i n v o l v i n g t h i s p l a i n t i f f , the d i s t r i c t c o u r t 
had h e l d a d v e r s e l y t o the p l a i n t i f f on the 'doing 
b u s i n e s s ' i s s u e , and i n t h i s p r o c e e d i n g the 
defendant contended t h a t the p l a i n t i f f was estopped 
i n the l a t e r case from l i t i g a t i n g t h a t i s s u e . The 
C ourt of Appeals p o i n t e d out, however, t h a t the 
former case had been remanded on a p p e a l i n a c c o r d 
w i t h a s t i p u l a t i o n of the p a r t i e s , and s e t t l e d i n 
the p l a i n t i f f ' s f a v o r . ' T h e r e f o r e , ' the c o u r t 
s t a t e d , 'the d e c i s i o n of the d i s t r i c t c o u r t spawned 
no p r e c e d e n t i a l e f f e c t and r e n d e r s n ugatory the 
q u e s t i o n of c o l l a t e r a l e s t o p p e l . ' " 

B a i l e y , 384 So. 2d a t 112 ( q u o t i n g A s s o c i a t e s C a p i t a l S e r v s . , 

554 F.2d a t 189). The c o u r t d i s t i n g u i s h e d Wheeler v. F i r s t 

Alabama Bank of Birmingham, 364 So. 2d 1190, 1199 (1978), 

s t a t i n g t h a t Wheeler had " i n v o l v e d two a c t i o n s , i n b o t h of 
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which the r i g h t t o income from c e r t a i n t r u s t s was i n i s s u e . In 

the f i r s t s u i t t h a t i s s u e was a c t u a l l y l i t i g a t e d , t h a t i s , the  

judgment re n d e r e d i n i t was not based upon d e f a u l t ,  

s t i p u l a t i o n , or consent ." 384 So. 2d a t 112 (emphasis added). 

In the p r e s e n t case, f a i r - h e a r i n g o f f i c e r M i c h a e l Cole 

d i d not determine t h a t the two l e t t e r s of support s i g n e d by 

r e p r e s e n t a t i v e s of Brookwood M e d i c a l C e nter and UAB H o s p i t a l 

— the o n l y h o s p i t a l s whose c i r c u m s t a n c e s had not changed 

s i n c e 1998 when the l e t t e r s of sup p o r t f o r the Noland p r o j e c t 

had been r e c e i v e d — were s u f f i c i e n t , w i t h o u t c o n s i d e r i n g the 

r e m a i n i n g f i v e l e t t e r s , t o s a t i s f y the " w r i t t e n - p a t i e n t -

t r a n s f e r - a g r e e m e n t " requirement of former Rule 410-2-4-

. 0 2 ( 7 ) ( c ) 3 . , A l a . Admin. Code (SHPDA). I n s t e a d , Cole 

i m p l i c i t l y d e t e rmined t h a t a l l seven l e t t e r s were p e r t i n e n t t o 

the i s s u e s b e f o r e SHPDA i n 2009 because those l e t t e r s had been  

the s u b j e c t of S e l e c t ' s s t i p u l a t i o n i n 1999, and S e l e c t was  

bound by t h a t s t i p u l a t i o n . 3 In t h e i r a p p e l l a t e b r i e f s , 

3 F a i r - h e a r i n g o f f i c e r Cole noted t h a t a d m i n i s t r a t i v e - l a w 
judge M. Dixon T o r b e r t , the f a i r - h e a r i n g o f f i c e r i n the 1999 
p r o c e e d i n g s , had "found the Noland P r o j e c t t o be c o n s i s t e n t 
w i t h the 1996-1999 S t a t e H e a l t h P l a n . " In h i s o r d e r 
recommending t h a t SHPDA g r a n t the CON m o d i f i c a t i o n , C o l e 
s t a t e d t h a t he would "not now go b e h i n d the s t i p u l a t i o n s or 
the agreement j u s t because S e l e c t no l o n g e r f i n d s them t o i t s 
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Noland and SHPDA do not suggest any reason f o r u p h o l d i n g the 

c i r c u i t c o u r t ' s judgment as t o the t r a n s f e r agreements o t h e r 

than S e l e c t ' s s t i p u l a t i o n on t h a t p o i n t . 

The f a i r - h e a r i n g o f f i c e r ' s o r d e r recommending t h a t SHPDA 

g r a n t Noland's r e q u e s t f o r a m o d i f i c a t i o n of the CON became 

the f i n a l d e c i s i o n of SHPDA p u r s u a n t t o § 22-21-275(14), A l a . 

Code 1975, and Rule 410-1-8-.25, A l a . Admin. Code (SHPDA). 

I n s o f a r as t h a t d e c i s i o n r e l a t e d t o the t r a n s f e r - a g r e e m e n t 

i s s u e , the d e c i s i o n was not based upon the e x e r c i s e of SHPDA's 

d i s c r e t i o n , e i t h e r i n a s s i g n i n g "weight or importance ... t o 

any g i v e n p i e c e of e v i d e n c e " or upon SHPDA's " r e c o g n i z e d 

e x p e r t i s e i n d e a l i n g w i t h ... s p e c i a l i z e d a r e a s , " S t a t e H e a l t h  

P l a n n i n g & Dev. Agency v. B a p t i s t H e a l t h Sys., I n c . , 766 So. 

2d 176, 178 ( A l a . C i v . App. 1999). Thus, SHPDA's d e c i s i o n as 

to the t r a n s f e r - a g r e e m e n t i s s u e was not e n t i t l e d t o d e f e r e n c e 

by the c i r c u i t c o u r t , i d . , and the c i r c u i t c o u r t e r r e d i n 

a f f i r m i n g t h a t d e c i s i o n because i t was a f f e c t e d by an e r r o r of 

law. See § 4 1 - 2 2 - 1 0 ( k ) ( 5 ) , A l a . Code 1975. 

A c c o r d i n g l y , we r e v e r s e the c i r c u i t c o u r t ' s judgment and 

remand the cause w i t h i n s t r u c t i o n s t o remand the ma t t e r t o 

l i k i n g . " 
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SHPDA f o r a d e t e r m i n a t i o n as t o whether the Brookwood M e d i c a l 

Center and UAB H o s p i t a l l e t t e r s a l o n e s a t i s f y the requirement 

of former Rule 4 1 0 - 2 - 4 - . 0 2 ( 7 ) ( c ) 3 . , A l a . Admin. Code (SHPDA), 

t h a t Noland had " w r i t t e n p a t i e n t t r a n s f e r agreements w i t h 

h o s p i t a l s o t h e r than the h o s t h o s p i t a l t o p r o v i d e a t l e a s t 75 

p e r c e n t of the ad m i s s i o n s t o the l o n g - t e r m h o s p i t a l , based on 

the t o t a l average d a i l y census f o r a l l p a r t i c i p a t i n g 

h o s p i t a l s . " 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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