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v. 
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PITTMAN, Judge. 

In September 2010, Roland F r a n c i s P r o p e r t i e s , LLC 

("RFP"), a p p l i e d t o the M o b i l e C i t y P l a n n i n g Commission ("the 
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Commission") f o r a p p r o v a l o f a Planned U n i t Development 

("PUD") i n o r d e r t o b u i l d an apartment complex i n M o b i l e . The 

Commission approved RFP's a p p l i c a t i o n i n October 2010. 

N e i g h b o r i n g p r o p e r t y owners, J e f f r e y G r i z z a r d and P h i l G a b r i e l 

("the PUD opponents"), appealed from the Commission's d e c i s i o n 

t o the M o b i l e C i t y C o u n c i l , which u p h e l d the Commission's 

a c t i o n on November 3, 2010. On November 16, 2010, the PUD 

opponents f i l e d i n the M o b i l e C i r c u i t C ourt a c o m p l a i n t 

s e e k i n g a judgment d e c l a r i n g t h a t the Commission's a p p r o v a l o f 

RFP's a p p l i c a t i o n was i n v i o l a t i o n of § 64-5, M o b i l e C i t y 

Code, and r e q u e s t i n g i n j u n c t i v e r e l i e f t o h a l t the PUD. 

The case came b e f o r e the c i r c u i t c o u r t f o r a bench t r i a l 

10 months l a t e r , i n September 2011. In the meantime, 

c o n s t r u c t i o n on the PUD p r o j e c t had begun i n December 2010 and 

was more than t w o - t h i r d s complete a t the time of t r i a l . On 

October 4, 2011, the c i r c u i t c o u r t e n t e r e d a judgment v o i d i n g 

the Commission's a p p r o v a l of the PUD a p p l i c a t i o n on the ground 

t h a t such a p p r o v a l v i o l a t e d § 64-5 and t h e r e b y d e n i e d the PUD 

opponents due p r o c e s s of law. In a d d i t i o n , the c i r c u i t c o u r t 

i n v a l i d a t e d the c o n s t r u c t i o n p e r m i t s t h a t had been i s s u e d t o 

RFP and i s s u e d a stop-work o r d e r . 
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On October 10, 2011, RFP moved the c i r c u i t c o u r t t o i s s u e 

an immediate s t a y of enforcement of i t s October 4, 2011, 

judgment. The C i t y of M o b i l e and the Commission ("the 

m u n i c i p a l p a r t i e s " ) j o i n e d t h a t motion. On November 3, 2011, 

RFP and the m u n i c i p a l p a r t i e s f i l e d s e p a r a t e appeals t o the 

supreme c o u r t from the c i r c u i t c o u r t ' s judgment. When the 

c i r c u i t c o u r t d e n i e d t h e i r r e q u e s t s f o r a s t a y , RFP and the 

m u n i c i p a l p a r t i e s sought a s t a y i n the supreme c o u r t on 

November 9, 2011. The supreme c o u r t c o n s o l i d a t e d the appeals 

and t r a n s f e r r e d them, a l o n g w i t h the motions f o r a s t a y , t o 

t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975, on 

November 10, 2011. On November 29, 2011, t h i s c o u r t g r a n t e d 

the motions f o r a s t a y pending f u r t h e r o r d e r of t h i s c o u r t . 

S t a n d a r d of Review 

"[T]he c o n s t r u c t i o n of a [ m u n i c i p a l ] o r d i n a n c e i s a 

q u e s t i o n of law." Burnham v. C i t y of M o b i l e , 277 A l a . 659, 

661, 174 So. 2d 301, 302 (1965) ( c i t i n g 8 M c Q u i l l i n , The Law  

of M u n i c i p a l C o r p o r a t i o n s § 25.71). "The t r i a l c o u r t ' s 

i n t e r p r e t a t i o n of the p r o v i s i o n s of ... an o r d i n a n c e i s a 

d e t e r m i n a t i o n of law, which i s not e n t i t l e d t o a presumption 

of c o r r e c t n e s s on a p p e a l . " S t u d i o 205, I n c . v. C i t y of 
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Brewton, 967 So. 2d 86, 87 ( A l a . 2007) ( c i t i n g C l a r k v.  

Houston Cnty. Comm'n, 507 So. 2d 902, 903 ( A l a . 1987)). 

D i s c u s s i o n 

S e c t i o n 64-5 of the M o b i l e M u n i c i p a l Code d e a l s w i t h 

PUDs. Paragraph A s e t s out the purposes and o b j e c t i v e s of a 

PUD: 

"1. Purposes. Under the r e g u l a t i o n s p r e s c r i b e d 
by t h i s c h a p t e r f o r the v a r i o u s d i s t r i c t s , a 
s e p a r a t e b u i l d i n g s i t e i s r e q u i r e d f o r each b u i l d i n g 
o t h e r than an a c c e s s o r y b u i l d i n g . For the purpose 
of a l l o w i n g and e n c o u r a g i n g v a r i e t y of d e s i g n and 
f l e x i b i l i t y of l o c a t i o n f o r b u i l d i n g s c o m p r i s i n g a 
p l a n n e d u n i t development (PUD) under t h i s s e c t i o n , 
the r equirement f o r a s e p a r a t e b u i l d i n g s i t e f o r 
each b u i l d i n g i s waived and the l a n d o c c u p i e d by the 
p l a n n e d u n i t development i s c o n s i d e r e d t o be the 
b u i l d i n g s i t e f o r the group of b u i l d i n g s as a whole. 

" I t i s the f u r t h e r purpose of t h i s s e c t i o n t o 
encourage the u n i f i e d development of t r a c t s of l a n d 
t h a t are s u i t a b l e i n s i z e , l o c a t i o n , and c h a r a c t e r 
f o r the uses and b u i l d i n g s proposed. To t h a t end, 
the a p p l i c a t i o n of the d i s t r i c t r e g u l a t i o n s 
g o v e r n i n g development on a l o t - b y - l o t b a s i s i s 
m o d i f i e d f o r p l a n n e d u n i t developments, h e r e i n a f t e r 
c a l l e d PUDs, t h a t meet the o b j e c t i v e s and conform t o 
the s t a n d a r d s of t h i s s e c t i o n . 

" Although PUDs are most commonly m u l t i p l e - f a m i l y 
r e s i d e n t i a l p r o j e c t s , such o t h e r b u i l d i n g groups as 
shopping c e n t e r s and i n d u s t r i a l p a r k s , as w e l l as 
o n e - f a m i l y r e s i d e n t i a l p r o j e c t s u s i n g i n n o v a t i v e 
b u i l d i n g t y pes and arrangements, may be d e s i g n e d and 
d e v e l o p e d under t h i s s e c t i o n . 
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"2. O b j e c t i v e s . In p u r s u i t of t h e s e purposes, 
the o b j e c t i v e s t o be met by a PUD are as f o l l o w s : 

"a. C r e a t i v e d e s i g n . To encourage 
i n n o v a t i v e and d i v e r s i f i e d d e s i g n i n 
b u i l d i n g form and s i t e development; 

"b. F l e x i b i l i t y . To p e r m i t g r e a t e r 
f l e x i b i l i t y i n the l o c a t i o n and arrangement 
of b u i l d i n g s and uses than i s g e n e r a l l y 
p o s s i b l e under d i s t r i c t r e g u l a t i o n s ; 

"c. E f f i c i e n t l a n d use. To encourage the 
most e f f i c i e n t and s u s t a i n a b l e use of l a n d , 
e s p e c i a l l y t r a c t s i n the i n n e r p a r t of the 
c i t y t h a t remain undeveloped or t h a t are 
a p p r o p r i a t e f o r r e development; 

"d. Environment. To p r e s e r v e and p r o t e c t 
as urban a m e n i t i e s the n a t u r a l f e a t u r e s and 
c h a r a c t e r i s t i c s of the l a n d ; 

"e. Open space. To encourage the p r o v i s i o n 
of common open space through e f f i c i e n t s i t e 
d e s i g n ; 

" f . P u b l i c s e r v i c e s . To encourage optimum 
use of a v a i l a b l e p u b l i c u t i l i t i e s , s t r e e t s 
and community f a c i l i t i e s . " 

P aragraph B of § 64-5 s e t s out the m o d i f i c a t i o n s and 

l i m i t a t i o n s t o which a PUD i s s u b j e c t . " M o d i f i c a t i o n s " 

encompass mat t e r s such as p e r m i t t e d uses and r e s i d e n t i a l 

b u i l d i n g t y pes w i t h i n v a r i o u s z o n i n g c l a s s i f i c a t i o n s , as w e l l 

as b u i l d i n g - s i t e area and y a r d r e q u i r e m e n t s . Under 

" L i m i t a t i o n s " the f o l l o w i n g appears: 
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"2. L i m i t a t i o n s . Planned u n i t developments s h a l l 
be s u b j e c t t o the f o l l o w i n g l i m i t a t i o n s : 

"a. S i z e of t r a c t . The t r a c t of l a n d 
to be o c c u p i e d by the PUD s h a l l be of 
s u f f i c i e n t s i z e t o accommodate the proposed 
uses and b u i l d i n g s i n a homogeneous and 
harmonious e n t i t y (as d i s t i n g u i s h e d from 
t y p i c a l l o t - b y - l o t development). 

"b. P u b l i c s e r v i c e s . No PUD s h a l l be  
approved u n l e s s the p l a n n i n g commission  
d e t e r m i n e s , upon a d v i c e of the a p p r o p r i a t e  
a u t h o r i t i e s , t h a t the water, s a n i t a r y and 
d r a i n a g e f a c i l i t i e s , a ccess s t r e e t s and 
f i r e p r o t e c t i o n are adequate t o meet the  
demands of the PUD." 

(Emphasis added.) A l l p a r t i e s agreed t h a t K n o l l w o o d D r i v e , 

the a ccess r o a d l e a d i n g t o the PUD, was inadequate t o meet the 

demands of the PUD. D e s p i t e the emphasized language i n 5 

B.2.b. of § 64-5 — t h a t " [ n ] o PUD s h a l l be approved u n l e s s 

the p l a n n i n g commission determines ... t h a t the ... access 

s t r e e t s ... are adequate t o meet the demands of the PUD" — 

the Commission approved the PUD a p p l i c a t i o n on the c o n d i t i o n 

t h a t RFP make improvements t o the access road, w i t h o u t which 

no c e r t i f i c a t e of occupancy would be i s s u e d . Deputy D i r e c t o r 

of C i t y P l a n n i n g R i c h a r d Olsen t e s t i f i e d t h a t , d u r i n g h i s 24 

years of employment w i t h the C i t y , i t had been the p r a c t i c e 

of the Commission t o approve PUD a p p l i c a t i o n s " s u b j e c t t o " 
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c e r t a i n c o n d i t i o n s . That p r a c t i c e , Olsen s a i d , had been based 

upon 5 D.2.c. of § 64-5, which p r o v i d e s : 

" A c t i o n on development p l a n . W i t h i n a 
r e a s o n a b l e time, the p l a n n i n g commission s h a l l 
approve, approve w i t h m o d i f i c a t i o n s and/or  
c o n d i t i o n s , or d i s a p p r o v e the development p l a n . I f 
a p p r o v a l of the development p l a n s t i p u l a t e s 
m o d i f i c a t i o n s or c o n d i t i o n s , such m o d i f i c a t i o n s or 
c o n d i t i o n s s h a l l be i l l u s t r a t e d on the development 
p l a n p r i o r t o i t s s u b m i t t a l f o r p e r m i t t i n g . " 

(Emphasis added.) F u r t h e r , Olsen s a i d , the m u n i c i p a l p a r t i e s 

had c o n s i s t e n t l y i n t e r p r e t e d the p e r t i n e n t p r o v i s i o n s of § 64¬

5 t o a l l o w the s a t i s f a c t i o n of c o n d i t i o n a l items t o "proceed 

a t the same time as c o n s t r u c t i o n of the p r o j e c t i t s e l f , " 

r a t h e r than t o r e q u i r e t h a t c o n d i t i o n a l items be completed 

b e f o r e c o n s t r u c t i o n of a proposed p r o j e c t . In f a c t , Olsen 

acknowledged t h a t some items l i s t e d i n 5 B.2.b. as " p u b l i c 

s e r v i c e s , " such as f i r e p r o t e c t i o n , can o n l y be a c c o m p l i s h e d 

contemporaneously w i t h the p r o j e c t i t s e l f . RFP and the 

m u n i c i p a l p a r t i e s contend t h a t the PUD opponents' 

i n t e r p r e t a t i o n of 5 B.2.b. i g n o r e s the f i n a n c i a l r e a l i t y t h a t 

no d e v e l o p e r would be w i l l i n g t o undertake the e s t i m a t e d 

$300,000 i n improvements t o the access r o a d w i t h o u t f i r s t 

h a v i n g a PUD a p p r o v a l i n hand. 
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The PUD opponents argued i n the c i r c u i t c o u r t and 

c o n t i n u e t o m a i n t a i n on appea l t h a t , p u r s u a n t t o 5 B.2.b., 

n e c e s s a r y improvements t o the access road were r e q u i r e d t o be 

made b e f o r e the PUD a p p l i c a t i o n was approved and t h a t the 

Commission exceeded i t s a u t h o r i t y by c o n d i t i o n a l l y a p p r o v i n g 

the a p p l i c a t i o n when the access road was demonstrably 

i n a d e q u a t e . 

We are t h e r e f o r e r e q u i r e d t o determine whether 5 B.2.b., 

s p e c i f i c a l l y the a d e q u a t e - a c c e s s - s t r e e t p r o v i s i o n of t h a t 

p aragraph, s t a t e s a s i n e qua non requirement f o r a p p r o v a l of 

a PUD a p p l i c a t i o n or whether the a d e q u a t e - a c c e s s - s t r e e t 

p r o v i s i o n of 5 B.2.b. can be the s u b j e c t of an " a p p r o v a l w i t h 

c o n d i t i o n s " p u r s u a n t t o 5 D.2.c. 

" C i t y o r d i n a n c e s are s u b j e c t t o the same g e n e r a l 
r u l e s of c o n s t r u c t i o n , as are a c t s of the 
L e g i s l a t u r e . S & S D i s t r i b . Co. v. Town of New  
Hope, 334 So. 2d 905 ( A l a . 1976). In John Deere Co.  
v. Gamble, 523 So. 2d 95, 99-100 ( A l a . 1988), [our 
supreme c o u r t ] , q u o t i n g C l a r k v. Houston County  
Comm'n, 507 So. 2d 902, 903-04 ( A l a . 1987), s e t out 
the f o l l o w i n g g e n e r a l r u l e s of s t a t u t o r y 
c o n s t r u c t i o n , which a l s o a p p l y t o the c o n s t r u c t i o n 
of m u n i c i p a l o r d i n a n c e s : 

"'"The fundamental r u l e of s t a t u t o r y 
c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e 
e f f e c t t o the i n t e n t of the [ c i t y c o u n c i l ] 
i n e n a c t i n g the [ o r d i n a n c e ] . A d v e r t i s e r  
Co. v. Hobbie, 474 So. 2d 93 ( A l a . 1985); 
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League of Women V o t e r s v. Re n f r o , 292 A l a . 
128, 290 So. 2d 167 (1974). I f p o s s i b l e , 
the i n t e n t of the [ c i t y c o u n c i l ] s h o u l d be 
ga t h e r e d from the language of the 
[ordinance] i t s e l f . A d v e r t i s e r Co. v.  
Hobbie, su p r a ; Morgan County Board of  
E d u c a t i o n v. Alabama P u b l i c S c h o o l &  
C o l l e g e A u t h o r i t y , 362 So. 2d 850 ( A l a . 
1978). I f the [ordinance] i s ambiguous or 
u n c e r t a i n , the c o u r t may c o n s i d e r 
c o n d i t i o n s which might a r i s e under the 
p r o v i s i o n s of the [ordinance] and examine 
r e s u l t s t h a t w i l l f l o w from g i v i n g the 
language i n q u e s t i o n one p a r t i c u l a r meaning 
r a t h e r than another. Studdard v. South  
C e n t r a l B e l l Telephone Co., 356 So. 2d 139 
(A l a . 1978); League of Women V o t e r s v.  
Ren f r o , s u p r a . " ' " 

Ex p a r t e C i t y of Orange Beach Bd. of Adjustment, 833 So. 2d 

51, 55-56 ( A l a . 2001). "When i n t e r p r e t i n g an o r d i n a n c e , each 

word or phrase must be g i v e n meaning so t h a t no p a r t i s 

rende r e d v o i d , s u p e r f l u o u s , c o n t r a d i c t o r y , or i n s i g n i f i c a n t . 

Ordinances s h o u l d be rea d i n p a r i m a t e r i a when r e l e v a n t . " 1A 

Norman J . S i n g e r & J.D. Shambie S i n g e r , S u t h e r l a n d S t a t u t e s 

and S t a t u t o r y C o n s t r u c t i o n § 30:6 (7th ed. 2009) ( f o o t n o t e s 

o m i t t e d ) . "[T]he whole [ordinance] under c o n s t r u c t i o n s h o u l d 

be examined and, i f p o s s i b l e , each s e c t i o n s h o u l d be g i v e n 

e f f e c t . " Employees' Ret. Sys. of Alabama v. Head, 369 So. 2d 

1227, 1228 ( A l a . 1979). "'"'There i s a presumption t h a t e v e r y 

word, sentence, or p r o v i s i o n [of an ord i n a n c e ] was i n t e n d e d 
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f o r some u s e f u l purpose, has some f o r c e and e f f e c t , and t h a t 

some e f f e c t i s t o be g i v e n t o each, and a l s o t h a t no 

s u p e r f l u o u s words or p r o v i s i o n s were u s e d . S u r t e e s v. V F J  

V e n t u r e s , I n c . , 8 So. 3d 950, 970 ( A l a . C i v . App. 2008) 

( q u o t i n g Ex p a r t e U n i r o y a l T i r e Co., 779 So. 2d 227, 236 ( A l a . 

2000), q u o t i n g i n t u r n S h e f f i e l d v. S t a t e , 708 So. 2d 899, 909 

( A l a . Crim. App. 1997)). " I n s t e a d of t a k i n g one i s o l a t e d and 

n a r r o w l y c o n s t r u e d sentence of [a s e c t i o n i n an o r d i n a n c e ] , we 

s h o u l d l o o k t o the e n t i r e framework of the [ o r d i n a n c e ] , the 

i n t e n t s and purposes of the [ordinance] and the means by which 

i t has been g i v e n c o n s t r u c t i o n , e f f e c t and o p e r a t i o n d u r i n g 

i t s y e a r s of e x i s t e n c e . " Jordan v. C i t y of M o b i l e , 260 A l a . 

393, 401, 71 So. 2d 513, 520 (1954). 

A p p l i c a t i o n of the f o r e g o i n g p r i n c i p l e s of c o n s t r u c t i o n 

l e a d s us t o the c o n c l u s i o n t h a t the PUD opponents' 

i n t e r p r e t a t i o n of 5 B.2.b. i s i m p e r m i s s i b l y narrow and 

c o n s t r a i n e d . T h e i r i n t e r p r e t a t i o n i g n o r e s the i n t e n t of the 

c i t y c o u n c i l , as g a t h e r e d from the language of the o r d i n a n c e , 

s p e c i f i c a l l y 5 A.1 ("to encourage the u n i f i e d development of 

[PUDS]"), and 5 A.2.f. ( " [ t ] o encourage optimum use of 

a v a i l a b l e p u b l i c u t i l i t i e s , s t r e e t s and community 
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f a c i l i t i e s " ) . The i n t e r p r e t a t i o n advocated by the PUD 

opponents a l s o d i s r e g a r d s the r e s u l t s t h a t l i k e l y w i l l f l o w 

from g i v i n g 5 B.2.b. the meaning they suggest. As the 

Commission i m p l i c i t l y r e c o g n i z e d i n a p p r o v i n g the PUD 

a p p l i c a t i o n c o n d i t i o n e d on l a t e r improvement of the access 

road, t o c o n s t r u e 5 B.2.b. as the PUD opponents propose would 

a c t u a l l y d i s c o u r a g e PUDs because few d e v e l o p e r s would 

undertake c o s t l y o f f s i t e improvements w i t h o u t the assurance 

t h a t t h e i r PUD p r o p o s a l had been approved. F i n a l l y , and most 

i m p o r t a n t l y , the r e a d i n g of 5 B.2.b. advocated by the PUD 

opponents l e a v e s no room f o r the o p e r a t i o n of 5 D.2.c., a 

p r o v i s i o n of the M o b i l e C i t y Code t h a t , the e v i d e n c e 

i n d i c a t e d , the Commission had r e l i e d upon f o r decades w i t h o u t 

c h a l l e n g e . 1 " I n s t e a d of t a k i n g one i s o l a t e d and n a r r o w l y 

1RFP p o i n t s out i n i t s a p p e l l a t e b r i e f t h a t , a f t e r the 
e n t r y of the c i r c u i t c o u r t ' s judgment i n t h i s case, the C i t y 
amended 5 B.2.b. on January 10, 2012, t o r e a d as f o l l o w s : 

"B. M o d i f i c a t i o n s and l i m i t a t i o n s . 

"2. L i m i t a t i o n s . Planned u n i t developments s h a l l be 
s u b j e c t t o f o l l o w i n g l i m i t a t i o n s : 

b. P u b l i c s e r v i c e s . No PUD s h a l l be 
approved u n l e s s the p l a n n i n g commission 
d e t e r m i n e s , upon a d v i c e of the a p p r o p r i a t e 
a u t h o r i t i e s , t h a t the water, s a n i t a r y and 
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c o n s t r u e d sentence of [5 B.2.b.], we s h o u l d l o o k t o the e n t i r e 

d r a i n a g e f a c i l i t i e s , a ccess s t r e e t s and 
f i r e p r o t e c t i o n are adequate t o meet the 
demands of the PUD. 

" P r o v i d e d , however, t h a t the p l a n n i n g 
commission may approve a PUD p r i o r t o 
c o n s t r u c t i o n of such f a c i l i t i e s , a ccess 
s t r e e t s and f i r e p r o t e c t i o n as recommended 
by the a p p r o p r i a t e a u t h o r i t i e s t o meet the 
demands of the PUD, i f the p l a n n i n g 
commission s p e c i f i e s the c o m p l e t i o n of such 
recommended improvements p r i o r t o the 
i s s u a n c e of a C e r t i f i c a t e of Occupancy as 
a c o n d i t i o n of the PUD a p p r o v a l . 

" I I . REPEAL OF CONFLICTING ORDINANCE. 

" A l l Ordinances or p a r t s of Ordinances i n c o n f l i c t 
w i t h the p r o v i s i o n s of t h i s Ordinance, i n s o f a r as 
they c o n f l i c t , are hereby r e p e a l e d . " 

A p o p u l a r t r e a t i s e s t a t e s : 

"An amendment which i n e f f e c t c o n s t r u e s and 
c l a r i f i e s a p r i o r s t a t u t e must be a c c e p t e d as the 
l e g i s l a t i v e d e c l a r a t i o n of the meaning of the 
o r i g i n a l a c t , where the amendment was adopted soon 
a f t e r the c o n t r o v e r s y arose c o n c e r n i n g the p r o p e r 
i n t e r p r e t a t i o n of the s t a t u t e . T h i s has l e d c o u r t s 
to l o g i c a l l y c onclude t h a t an amendment was adopted 
to make p l a i n what the l e g i s l a t i o n had been a l l 
a l o n g from the time of the s t a t u t e ' s o r i g i n a l 
enactment." 

1A S i n g e r & S i n g e r , S u t h e r l a n d S t a t u t e s and S t a t u t o r y  
C o n s t r u c t i o n § 22:31 ( f o o t n o t e s o m i t t e d ) . 

12 
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framework of [§ 64-5], the i n t e n t s and purposes of [5 D.2.c.] 

and the means by which i t has been g i v e n c o n s t r u c t i o n , e f f e c t 

and o p e r a t i o n d u r i n g i t s y e a rs of e x i s t e n c e . " J ordan, 260 

A l a . a t 401, 71 So. 2d a t 520. 

The i n t e r p r e t a t i o n of 5 B.2.b. advanced by the PUD 

opponents i s not o n l y i n c o n s i s t e n t w i t h w e l l - e s t a b l i s h e d 

p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n , i t i s a l s o u nsupported 

by C i t y of T u s c a l o o s a v. Bryan, 505 So. 2d 330 ( A l a . 1987), 

the p r i m a r y a u t h o r i t y the PUD opponents c i t e i n defense of 

t h e i r r e a d i n g of the o r d i n a n c e . The PUD opponents i n t e r p r e t 

5 B.2.b. as a l i m i t a t i o n on the Commission's a d m i n i s t r a t i v e 

power t o approve a PUD a p p l i c a t i o n . The c i r c u i t c o u r t 

e v i d e n t l y agreed, because i t s judgment quoted the f o l l o w i n g 

statement by the Bryan c o u r t : " ' [ O ] r d i n a n c e s r e g u l a t i n g PUDs 

are i n t e n d e d t o p r o t e c t n e i g h b o r i n g p r o p e r t y owners by s e t t i n g 

out s p e c i f i c p r e r e q u i s i t e s which must be met by a p p l i c a n t s  

p r i o r t o a p p r o v a l . " 505 So. 2d a t 336 (emphasis added). 

Presumably, the c i r c u i t c o u r t a n a l o g i z e d the " s p e c i f i c 

p r e r e q u i s i t e " t h a t had not been met p r i o r t o the a p p r o v a l of 

the PUD i n Bryan t o the a c c e s s - r o a d improvement t h a t had not 

been a c c o m p l i s h e d by RFP i n the p r e s e n t case. Bryan, however, 

13 
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i s d i s t i n g u i s h a b l e because i t a d d r e s s e d a c o m p l e t e l y d i f f e r e n t 

q u e s t i o n from the q u e s t i o n p r e s e n t e d here: whether a 

m u n i c i p a l i t y had v i o l a t e d i t s own z o n i n g o r d i n a n c e when i t 

approved a PUD t h a t d i d not s u b s t a n t i a l l y comply w i t h the 

requ i r e m e n t s of t h a t z o n i n g o r d i n a n c e . The " s p e c i f i c 

p r e r e q u i s i t e " t h a t had not been met i n Bryan, t h e r e f o r e , was 

compliance w i t h another o r d i n a n c e , s p e c i f i c a l l y , a z o n i n g 

o r d i n a n c e , w i t h o u t which the m u n i c i p a l i t y had no a u t h o r i t y t o 

approve the PUD. In Bryan our supreme c o u r t s t a t e d : 

" N o t w i t h s t a n d i n g i t s f l e x i b i l i t y , a PUD must s t i l l 
f i t i n t o a m u n i c i p a l i t y ' s comprehensive z o n i n g p l a n . 
C l e a r l y , o r d i n a n c e s r e g u l a t i n g PUDs are i n t e n d e d t o  
p r o t e c t n e i g h b o r i n g p r o p e r t y owners by s e t t i n g out  
s p e c i f i c p r e r e q u i s i t e s which must be met by  
a p p l i c a n t s p r i o r t o a p p r o v a l . Compliance w i t h these 
p r e r e q u i s i t e s s e r v e s t o i n s u r e t h a t a PUD, as 
proposed, w i l l f i t i n t o the m u n i c i p a l i t y ' s e x i s t i n g 
comprehensive z o n i n g p l a n . T h e r e f o r e , t h e r e must be 
compliance w i t h the o r d i n a n c e . 82 Am. J u r . 2d Zoning  
and P l a n n i n g , [§ 106 ( 1 9 7 6 ) ] . " 

505 So. 2d a t 336 (emphasis added). The quote from Bryan t h a t 

appears i n the c i r c u i t c o u r t ' s judgment and t h a t i s emphasized 

above i s an a b b r e v i a t e d v e r s i o n of our supreme c o u r t ' s h o l d i n g 

taken out of c o n t e x t from the passage i n which i t appears. 

In c o n t r a s t t o the s i t u a t i o n i n Bryan, the " s p e c i f i c 

p r e r e q u i s i t e " t h a t RFP had not met when i t s PUD a p p l i c a t i o n 

14 



2110169 and 2110170 

was approved — the a c c e s s - r o a d improvement — was not a s i n e  

qua non requirement f o r a p p r o v a l of RFP's a p p l i c a t i o n and d i d  

not d e p r i v e the Commission of the a u t h o r i t y t o approve the 

PUD. That i s so p r e c i s e l y because 5 D.2.c. a u t h o r i z e d the 

Commission t o approve the p r o j e c t " w i t h c o n d i t i o n s . " 

In B o u l d e r Corp. v. Vann, 345 So. 2d 272, 275 ( A l a . 

1977), our supreme c o u r t s t a t e d t h a t , " [ i ] n e x e r c i s i n g i t s 

f u n c t i o n a p p r o v i n g or d i s a p p r o v i n g any [PUD], the Commission 

a c t s i n an a d m i n i s t r a t i v e c a p a c i t y , and i s bound by any 

l i m i t a t i o n s on i t s a u t h o r i t y c o n t a i n e d i n the l e g i s l a t i o n 

a u t h o r i z i n g i t t o a c t . " Because 5 D.2.c. broadens r a t h e r than 

l i m i t s the a u t h o r i t y of the Commission t o approve a PUD by 

a l l o w i n g an a p p r o v a l " w i t h c o n d i t i o n s , " 5 D.2.c. must be r e a d 

i n p a r i m a t e r i a w i t h 5 B.2.b. t o the end t h a t each p r o v i s i o n 

i s " g i v e n meaning so t h a t no p a r t [of § 64-5] i s r e n d e r e d 

v o i d , s u p e r f l u o u s , c o n t r a d i c t o r y , or i n s i g n i f i c a n t . " 1A 

S i n g e r & S i n g e r , S u t h e r l a n d S t a t u t e s and S t a t u t o r y  

C o n s t r u c t i o n § 30:6. 

Because the c i r c u i t c o u r t ' s c o n s t r u c t i o n of the PUD 

o r d i n a n c e e r r o n e o u s l y o v e r l o o k e d the e f f e c t of 5 D.2.c., a 

p r o v i s i o n t h a t e x p r e s s l y a l l o w s a p p r o v a l of a PUD a p p l i c a t i o n 
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" w i t h c o n d i t i o n s , " i t s judgment i s r e v e r s e d and the cause i s 

remanded. Our d i s p o s i t i o n of these appeals r e n d e r s the 

p r e v i o u s l y imposed s t a y of the c i r c u i t c o u r t ' s judgment moot. 

2110169 — REVERSED AND REMANDED. 

2110170 — REVERSED AND REMANDED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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