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D.B. 

v. 

A.K. 
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(CS-08-250.01) 

MOORE, Judge. 

D.B. appeals from a judgment of the Morgan J u v e n i l e Court 

("the j u v e n i l e c o u r t " ) d i s m i s s i n g h i s p e t i t i o n t o e s t a b l i s h 

the p a t e r n i t y o f A.L.K. ("the c h i l d " ) . We r e v e r s e . 
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P r o c e d u r a l H i s t o r y 

On September 19, 2011, D.B. f i l e d i n the j u v e n i l e c o u r t 

a p e t i t i o n t o e s t a b l i s h the p a t e r n i t y of the c h i l d , whose date 

of b i r t h i s December 21, 2007. D.B. a s s e r t e d t h a t he i s the 

b i o l o g i c a l f a t h e r of the c h i l d ; t h a t the c h i l d ' s mother, A.K. 

("the mother"), had been m a r r i e d t o J.K. a t the time the c h i l d 

was b o r n ; and t h a t J.K. had been s e r v i n g w i t h the U n i t e d 

S t a t e s m i l i t a r y i n I r a q a t the time o f the c h i l d ' s c o n c e p t i o n . 

D.B. f u r t h e r a l l e g e d t h a t , on January 24, 2008, the mother had 

f i l e d i n the Morgan C i r c u i t Court a c o m p l a i n t s e e k i n g a 

d i v o r c e from J.K. i n which she had s t a t e d , i n p e r t i n e n t p a r t : 

"There has been one (1) minor c h i l d , namely [ C . K . ] , whose date 

of b i r t h i s December 22, 2005, born of the marri a g e of the 

p a r t i e s h e r e t o . No o t h e r c h i l d r e n are e x p e c t e d . " D.B. a l s o 

a l l e g e d t h a t J.K. had " s i g n e d an Answer and Waiver wherein he 

a d m i t t e d ] t h a t t h e r e were no c h i l d r e n o t h e r than [ C . K . ] born 

t o the p a r t i e s " ; t h a t the mother and J.K. had s i g n e d a 

s e t t l e m e n t agreement a d d r e s s i n g i s s u e s r e l a t e d t o o n l y one 

c h i l d , C.K.; and t h a t , on June 16, 2008, the mother and J.K. 

were d i v o r c e d by a judgment of the Morgan C i r c u i t C o u r t and 

t h a t t h a t judgment had i n c o r p o r a t e d the mother and J.K.'s 
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s e t t l e m e n t agreement. The c h i l d was not mentioned i n the 

documents r e l a t i n g t o the d i v o r c e p r o c e e d i n g s . 

D.B. f u r t h e r a s s e r t e d t h a t , on F e b r u a r y 4, 2009, the 

j u v e n i l e c o u r t had e n t e r e d a d e f a u l t judgment a d j u d g i n g him t o 

be the f a t h e r of the c h i l d , o r d e r i n g t h a t the c h i l d ' s b i r t h 

c e r t i f i c a t e be amended t o r e f l e c t D.B.'s p a t e r n i t y , and 

awarding D.B. v i s i t a t i o n w i t h the c h i l d . 1 He a l l e g e d t h a t the 

mother had f i l e d a motion t o a l t e r , amend, or v a c a t e the 

d e f a u l t judgment, i n which she s t a t e d t h a t she had been 

m a r r i e d t o J.K. a t the time o f the c h i l d ' s c o n c e p t i o n and t h a t 

he was l i s t e d as the f a t h e r on the c h i l d ' s b i r t h c e r t i f i c a t e ; 

the j u v e n i l e c o u r t s u b s e q u e n t l y e n t e r e d an o r d e r s e t t i n g a s i d e 

the d e f a u l t judgment as v o i d , s t a t i n g t h a t J.K. i s the c h i l d ' s 

l e g a l f a t h e r , making J.K. a p a r t y t o the case, o r d e r i n g the 

mother t o p r o v i d e J.K.'s a d d r e s s , and o r d e r i n g the p a r t i e s t o 

appear f o r g e n e t i c t e s t i n g . D.B. a s s e r t e d t h a t he d i d not 

r e c e i v e n o t i c e t o appear f o r t h a t t e s t i n g and t h a t , a f t e r 

n e i t h e r D.B. nor J.K. appeared f o r the g e n e t i c t e s t i n g , the 

j u v e n i l e c o u r t e n t e r e d an o r d e r on May 26, 2009, s t a t i n g t h a t , 

1The mother had f i l e d the p e t i t i o n t h a t had r e s u l t e d i n 
t h a t judgment. 
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at the time the c h i l d was c o n c e i v e d , the mother was m a r r i e d t o 

J.K., t h a t J.K. was named as the f a t h e r on the c h i l d ' s b i r t h 

c e r t i f i c a t e , and t h a t J.K. had not renounced h i s presumption 

of p a t e r n i t y o f the c h i l d . 

D.B. a s s e r t e d t h a t he had s u b s e q u e n t l y f i l e d a p e t i t i o n 

s e e k i n g j o i n t c u s t o d y of the c h i l d and t h a t the mother had 

moved t o d i s m i s s t h a t p e t i t i o n on the ground t h a t D.B. l a c k e d 

s t a n d i n g . 2 I n s upport of her motion t o d i s m i s s , the mother 

a t t a c h e d an a f f i d a v i t of J.K. s i g n e d on October 4, 2010, i n 

which he s t a t e d : 

" I u n d e r s t a n d t h a t I am the l e g a l f a t h e r of [ t h e 
c h i l d ] under Alabama law. I do not w i s h t o have a 
g e n e t i c t e s t i n t h i s m a t t e r . [The c h i l d ] i s not 
mentioned i n my Decree of D i v o r c e . However, I w i s h 
t o a s s e r t my p a r e n t a l r i g h t s w i t h r e g a r d t o [ t h e 
c h i l d ] . I am a s k i n g t h i s C o u r t t o e n t e r a s p e c i f i c 
f i n d i n g of p a t e r n i t y w i t h r e g a r d t o [ t h e c h i l d ] . I 
am the f a t h e r o f [ t h e c h i l d ] . " 

F i n a l l y , D.B. a l l e g e d t h a t he had v i s i t e d w i t h the c h i l d 

and had p a i d c h i l d s u p p o r t f o r the c h i l d . D.B. a t t a c h e d 

2D.B. d i d not s t a t e i n which c o u r t he had f i l e d h i s 
c u s t o d y p e t i t i o n , the case number t h a t was a s s i g n e d t o the 
p e t i t i o n , or the outcome of t h a t a c t i o n ; however, i t can be 
i n f e r r e d from the r e c o r d t h a t he f i l e d h i s c u s t o d y p e t i t i o n i n 
the Morgan C i r c u i t C o u r t , t h a t the a c t i o n was a s s i g n e d case 
no. DR-10-624, and t h a t the case was u l t i m a t e l y d i s m i s s e d on 
October 20, 2010. 
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documentation s u p p o r t i n g h i s a l l e g a t i o n s . He r e q u e s t e d t h a t 

the j u v e n i l e c o u r t o r d e r a p a t e r n i t y t e s t t o e s t a b l i s h t h a t he 

i s the f a t h e r o f the c h i l d . 

On November 1, 2011, the j u v e n i l e c o u r t e n t e r e d a 

judgment h o l d i n g t h a t D.B.'s p a t e r n i t y c l a i m was b a r r e d by the 

d o c t r i n e o f res j u d i c a t a and t h a t he l a c k e d s t a n d i n g t o b r i n g 

the p a t e r n i t y p e t i t i o n because J.K., the c h i l d ' s l e g a l f a t h e r , 

had chosen not t o disavow h i s p a r e n t a l r i g h t s t o the c h i l d as 

e v i d e n c e d by h i s October 4, 2010, a f f i d a v i t . 3 On November 14, 

2011, D.B. f i l e d h i s n o t i c e of ap p e a l t o t h i s c o u r t . 

3We note t h a t , because the j u v e n i l e c o u r t d e termined t h a t 
D.B. l a c k e d s t a n d i n g t o b r i n g h i s a c t i o n , the j u v e n i l e c o u r t 
l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o f u r t h e r determine t h a t 
the d o c t r i n e of r e s j u d i c a t a b a r r e d h i s a c t i o n . See, e.g., 
Cadle Co. v. Shabani, 4 So. 3d 460, 463 ( A l a . 2008) ("When the 
absence of s u b j e c t - m a t t e r j u r i s d i c t i o n i s n o t i c e d by, or 
p o i n t e d out t o , the t r i a l c o u r t , t h a t c o u r t has no 
j u r i s d i c t i o n t o e n t e r t a i n f u r t h e r motions or p l e a d i n g s i n the 
case. I t can do n o t h i n g but d i s m i s s the a c t i o n f o r t h w i t h . " ) ; 
and S t a t e v. P r o p e r t y a t 2018 Rainbow D r i v e , 740 So. 2d 1025, 
1028 ( A l a . 1999) ("When a p a r t y w i t h o u t s t a n d i n g p u r p o r t s t o 
commence an a c t i o n , the t r i a l c o u r t a c q u i r e s no s u b j e c t - m a t t e r 
j u r i s d i c t i o n . " ) . T h e r e f o r e , t h a t p o r t i o n of the t r i a l c o u r t ' s 
judgment d i s m i s s i n g the case on the ground of res j u d i c a t a i s 
v o i d , and we need not c o n s i d e r i t f u r t h e r . However, we agree 
w i t h the p r i n c i p l e s e t f o r t h i n Judge Thomas's s p e c i a l w r i t i n g 
t h a t a t r i a l c o u r t may not d i s m i s s a c o m p l a i n t sua sponte on 
the ground of r e s j u d i c a t a . ___ So. 3d a t ___ (Thomas, J . , 
c o n c u r r i n g i n the r e s u l t ) . 
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D i s c u s s i o n 

On a p p e a l , D.B. argues t h a t the j u v e n i l e c o u r t e r r e d i n 

d i s m i s s i n g h i s p e t i t i o n based on a l a c k of s t a n d i n g . We 

agree. 

Pursuant t o the Alabama U n i f o r m Parentage A c t ("the 

AUPA"), A l a . Code 1975, § 26-17-101 e t seq., J.K. i s the 

presumed f a t h e r of the c h i l d because the c h i l d was c o n c e i v e d 

and born d u r i n g the mother's marri a g e t o J.K. A l a . Code 1975, 

§ 26-17-204(a)(1) & (2). " I f the presumed f a t h e r p e r s i s t s i n 

h i s s t a t u s as the l e g a l f a t h e r of a c h i l d , n e i t h e r the mother 

nor any o t h e r i n d i v i d u a l may m a i n t a i n an a c t i o n t o d i s p r o v e 

p a t e r n i t y . " A l a . Code 1975, § 26-17-607(a). T h i s c o u r t has 

h e l d , however, t h a t "a man s e e k i n g t o e s t a b l i s h p a t e r n i t y of 

a c h i l d born d u r i n g the mother's marri a g e t o another man must 

be g i v e n the o p p o r t u n i t y t o e s t a b l i s h s t a n d i n g i n an 

e v i d e n t i a r y h e a r i n g where he and o t h e r s may p r e s e n t e v i d e n c e 

b e a r i n g on whether the presumed f a t h e r ... had p e r s i s t e d i n 

h i s p resumption of p a t e r n i t y . " W.D.R. v. H.M., 897 So. 2d 

327, 331 ( A l a . C i v . App. 2004) ( s t a t i n g t h a t , because i t c o u l d 

not be d e termined as a m a t ter of law t h a t the presumed f a t h e r 

had p e r s i s t e d i n h i s presumption of p a t e r n i t y , the j u v e n i l e 
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c o u r t must h o l d a h e a r i n g on t h a t i s s u e ) ; see a l s o R.D.B. v.  

A.C., 27 So. 3d 1283, 1287-88 ( A l a . C i v . App. 2009) ( h o l d i n g 

t h a t , because the b i o l o g i c a l f a t h e r ' s " a l l e g a t i o n s ... 

c a l l [ e d ] i n t o q u e s t i o n whether the l e g a l f a t h e r p e r s i s t [ e d ] i n 

h i s presumption of p a t e r n i t y , " the j u v e n i l e c o u r t " s h o u l d 

p e r m i t the b i o l o g i c a l f a t h e r and o t h e r s t o p r e s e n t e v i d e n c e 

r e g a r d i n g whether the l e g a l f a t h e r p e r s i s t s i n h i s presumption 

of p a t e r n i t y " ) ; and J.O.J. v. R.R., 895 So. 2d 336 ( A l a . C i v . 

App. 2004) ( h o l d i n g t h a t e v i d e n t i a r y h e a r i n g must be h e l d t o 

determine whether the b i o l o g i c a l f a t h e r had s t a n d i n g when 

t h e r e was no ev i d e n c e r e g a r d i n g whether the c h i l d ' s l e g a l 

f a t h e r had p e r s i s t e d i n h i s presumption of p a t e r n i t y ) . 

In the p r e s e n t case, based on D.B.'s a l l e g a t i o n s i n h i s 

p e t i t i o n and the attachments t h e r e t o , D.B. p r e s e n t e d the t r i a l 

c o u r t w i t h a c o n t r o v e r s y as t o whether J.K. had p e r s i s t e d i n 

h i s presumption of p a t e r n i t y , and, t h u s , the j u v e n i l e c o u r t 

s h o u l d not have determined t h a t i s s u e on a motion t o d i s m i s s . 

A c c o r d i n g l y , we conclude t h a t the j u v e n i l e c o u r t e r r e d i n 

d i s m i s s i n g D.B.'s p e t i t i o n w i t h o u t h o l d i n g an e v i d e n t i a r y 

h e a r i n g t o determine whether J.K. has p e r s i s t e d i n h i s 

presumption of p a t e r n i t y . We t h e r e f o r e r e v e r s e the j u v e n i l e 
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c o u r t ' s judgment and remand t h i s cause f o r the j u v e n i l e c o u r t 

t o h o l d an e v i d e n t i a r y h e a r i n g i n accordance w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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THOMAS, Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t because, a l t h o u g h I do not agree 

w i t h the r a t i o n a l e e x p r e s s e d i n f o o t n o t e 3 of the main o p i n i o n 

and would o r d i n a r i l y c o n s i d e r b o t h bases advanced by the 

j u v e n i l e c o u r t f o r i t s d i s m i s s a l of D.B.'s p e t i t i o n , 

e s p e c i a l l y when, as i n t h i s case, the a p p e l l a n t f a i l s t o r a i s e 

an argument on appea l r e g a r d i n g one of the grounds e x p r e s s l y 

r e l i e d on by the t r i a l c o u r t , Campton v. M i l l e r , 19 So. 2d 

245, 250 ( A l a . C i v . App. 2000), I do not b e l i e v e the j u v e n i l e 

c o u r t was f r e e t o d i s m i s s D.B.'s p e t i t i o n sua sponte on the 

ground of r e s j u d i c a t a . Ex p a r t e Beck, 988 So. 2d 950, 955 

(A l a . 2007) ( q u o t i n g Waite v. Waite, 891 So. 2d 341, 343-44 

( A l a . C i v . App. 2004)) ( c o n c l u d i n g t h a t a t r i a l c o u r t may not 

d i s m i s s an a c t i o n sua sponte on a ground t h a t would c o n s t i t u t e 

an a f f i r m a t i v e defense t h a t may be waived i f not a s s e r t e d by 

the opposing p a r t y ) . 
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