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THOMAS, Judge. 

Maurice Underwood ("the husband") and R o c h e l l a B e n i t a 

Underwood ("the w i f e " ) were m a r r i e d on January 3, 1981. On 

June 3, 2009, the husband f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e 

from the w i f e and a d i s t r i b u t i o n of the a s s e t s and debts 
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accumulated d u r i n g the m a r r i a g e . The w i f e answered the 

c o m p l a i n t and f i l e d a c o u n t e r c l a i m i n which she a s s e r t e d t h a t 

she had been p h y s i c a l l y abused by the husband. A f t e r s e v e r a l 

c o n t i n u a n c e s , a t r i a l was h e l d on A p r i l 14, 2011. On A p r i l 

26, 2011, the c i r c u i t c o u r t e n t e r e d i t s judgment d i v o r c i n g the 

p a r t i e s , d i v i d i n g the p a r t i e s ' r e a l p r o p e r t y and v e h i c l e s , 

awarding the w i f e p e r i o d i c alimony, and awarding the w i f e 

p e r c e n t a g e s of the husband's two r e t i r e m e n t a c c o u n t s . 

S p e c i f i c a l l y , 

" [ w ] i t h r e s p e c t t o the husbands 2 p e n s i o n s , the 
w i f e s h a l l be awarded 25% of the Union 119 p e n s i o n 
and 401k and r e t i r e m e n t i n M o b i l e , Alabama, i f any. 
The w i f e s h a l l be awarded 50% of the Union 72 
r e t i r e m e n t , p e n s i o n , and 401k, i n A t l a n t a , G e o r g i a , 
i f any. The w i f e ' s a t t o r n e y s h a l l p r e p a r e the p r o p e r 
Q u a l i f i e d Domestic R e l a t i o n s Orders w i t h i n 60 days 
to p r e p a r e same t r a n s f e r s and the husband s h a l l 
c o o perate i n g e t t i n g same paperwork s i g n e d and 
t u r n e d i n , i f n e c e s s a r y . The v a l u e t o be d i v i d e d 
s h a l l be the v a l u e as of the date of t h i s o r d e r and 
s h a l l i n c l u d e any f l u c t u a t i o n s i n market p r i c e s and 
ex c l u d e any employee c o n t r i b u t i o n s made s i n c e t h i s 

d a t e . " 

The husband f i l e d a motion t o a l t e r , amend, or v a c a t e the 

c i r c u i t c o u r t ' s judgment. The husband contended t h a t the w i f e 

had o f f e r e d no evi d e n c e of the v a l u e s of h i s r e t i r e m e n t 

a c c o u n t s , t h a t the husband s h o u l d have been awarded the 

m a r i t a l r e s i d e n c e " o u t r i g h t , " t h a t the w i f e was not e n t i t l e d 
2 
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to an award of p e r i o d i c alimony, and t h a t t h e r e was no 

evi d e n c e e s t a b l i s h i n g the husband's a b i l i t y t o pay alimony t o 

the w i f e . He amended h i s postjudgment motion t o contend t h a t 

a 1979 F-100 t r u c k s h o u l d have been awarded t o him. The w i f e 

responded, opposing the husband's postjudgment motion and 

amended postjudgment motion. On J u l y 21, 2011, the c i r c u i t 

c o u r t e n t e r e d an o r d e r g r a n t i n g the husband's postjudgment 

motion i n p a r t . The c i r c u i t c o u r t s e t a s i d e the w i f e ' s award 

of 25% of the husband's Union 119 r e t i r e m e n t account and s e t 

a h e a r i n g f o r October, 11, 2011, t o r e c e i v e e v i d e n c e r e g a r d i n g 

the husband's Union 119 r e t i r e m e n t account. See T i c e v. T i c e 

[Ms. 2101072, May 11, 2012] So. 3d , ( A l a . C i v . 

App. 2012)(A judgment i s n o n f i n a l when a l l m a t t e r s i n 

c o n t r o v e r s y have not been c o m p l e t e l y a d j u d i c a t e d . ) . 

At the h e a r i n g on October 11, 2011, the husband o b j e c t e d 

t o the c i r c u i t c o u r t ' s r e c e i v i n g a d d i t i o n a l e v i d e n c e r e g a r d i n g 

h i s Union 119 r e t i r e m e n t account. The c i r c u i t c o u r t then 

c o n c l u d e d t h a t i t l a c k e d the a b i l i t y t o "reopen the case t o 

hear a d d i t i o n a l e v i d e n c e . " I n s t e a d , the c i r c u i t c o u r t , on 

October 20, 2011, m o d i f i e d i t s judgment, s e t t i n g a s i d e t h a t 

p o r t i o n of i t s judgment t h a t had awarded the w i f e a percentage 

3 
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of the husband's Union 119 r e t i r e m e n t account and, " i n l i g h t 

of [ i t s ] r e c o n s i d e r a t i o n , " o r d e r i n g the husband t o pay the 

w i f e $25,000 i n alimony i n g r o s s t o be p a i d i n monthly 

i n s t a l l m e n t s of $375 f o r f i v e y e a r s . A l l o t h e r p o r t i o n s of 

the c i r c u i t c o u r t ' s A p r i l 26, 2011, judgment remained i n 

e f f e c t . 

The husband t i m e l y a p pealed t o t h i s c o u r t on November 15, 

2011. He seeks t h i s c o u r t ' s r e v i e w of (1) whether the c i r c u i t 

c o u r t e r r e d i n awarding the w i f e 50% of the husband's Union 72 

r e t i r e m e n t account, (2) whether the c i r c u i t c o u r t e r r e d by 

" s u b s t i t u t i n g " an award of alimony i n g r o s s i n i t s amended 

judgment, and (3) whether the c i r c u i t c o u r t ' s p r o p e r t y award 

and i t s award of p e r i o d i c alimony i s e x c e s s i v e and improper 

due t o the husband's a l l e g e d l a c k of a b i l i t y t o pay the amount 

or d e r e d . 

" I n r e v i e w i n g a t r i a l c o u r t ' s judgment i n a 
d i v o r c e case where the t r i a l c o u r t has made f i n d i n g s 
of f a c t based on o r a l t e s t i m o n y , we are governed by 
the ore tenus r u l e . Under t h i s r u l e , the t r i a l 
c o u r t ' s judgment based on those f i n d i n g s w i l l be 
presumed c o r r e c t and w i l l not be d i s t u r b e d on a p p e a l 
u n l e s s i t i s p l a i n l y and p a l p a b l y wrong. H a r t z e l l v. 
H a r t z e l l , 623 So. 2d 323 ( A l a . C i v . App. 1993) . 
M a t t e r s of alimony and p r o p e r t y d i v i s i o n are 
i n t e r r e l a t e d , and the e n t i r e judgment must be 
c o n s i d e r e d i n d e t e r m i n i n g whether the t r i a l c o u r t 
abused i t s d i s c r e t i o n as t o e i t h e r of those i s s u e s . 

4 
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W i l l i n g v. W i l l i n g , 655 So. 2d 1064 ( A l a . C i v . App. 
1995). Fu r t h e r m o r e , a d i v i s i o n of m a r i t a l p r o p e r t y 
i n a d i v o r c e case does not have t o be e q u a l , o n l y 
e q u i t a b l e , and a d e t e r m i n a t i o n of what i s e q u i t a b l e 
r e s t s w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t . Golden v. Golden, 681 So. 2d 605 ( A l a . C i v . 
App. 1996) . In a d d i t i o n , the t r i a l c o u r t can 
c o n s i d e r the conduct of the p a r t i e s w i t h r e g a r d t o 
the breakdown of the m a r r i a g e , even where the 
p a r t i e s are d i v o r c e d on the b a s i s of 
i n c o m p a t i b i l i t y . Ex p a r t e Drummond, 785 So. 2d 358 
( A l a . 2000). Moreover, i n K l u e v e r v. K l u e v e r , 656 
So. 2d 887 ( A l a . C i v . App. 1995), t h i s c o u r t s t a t e d , 
' [ a ] l t h o u g h t h i s c o u r t i s not p e r m i t t e d t o 
s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l c o u r t , 
t h i s c o u r t i s p e r m i t t e d t o r e v i e w and r e v i s e the 
t r i a l c o u r t ' s judgment upon an abuse of d i s c r e t i o n . ' 
I d . a t 889." 

L a n g l e y v. L a n g l e y , 895 So. 2d 971, 973 ( A l a . C i v . App. 2003) . 

At the time of the t r i a l , the husband and the w i f e had 

been m a r r i e d f o r 30 y e a r s . T h e i r t h r e e c h i l d r e n are a d u l t s . 

The husband t e s t i f i e d t h a t the p a r t i e s had s e p a r a t e d more than 

once and t h a t they had not l i v e d t o g e t h e r s i n c e F e b r u a r y 6, 

2008. The husband and the w i f e a d m i t t e d t o h a v i n g engaged i n 

e x t r a m a r i t a l r e l a t i o n s h i p s . The husband t e s t i f i e d t h a t the 

w i f e l i v e d w i t h George C r a i g ; however, the w i f e t e s t i f i e d t h a t 

she l i v e d a l o n e . She s a i d t h a t C r a i g had spent two n i g h t s a t 

the m a r i t a l r e s i d e n c e i n 2006 but t h a t she had never had a 

s e x u a l r e l a t i o n s h i p w i t h C r a i g . The husband o f f e r e d i n t o 

e v i d e n c e e x h i b i t s i n t e n d e d t o prove t h a t C r a i g had l i v e d i n 

5 
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the m a r i t a l r e s i d e n c e and had had a s e x u a l r e l a t i o n s h i p w i t h 

the w i f e . The e x h i b i t s i n c l u d e a V a l e n t i n e ' s day c a r d t h a t 

the husband c h a r a c t e r i z e d as a " l o v e n o t e " from C r a i g t o the 

w i f e , the w i f e ' s 2005 c a l e n d a r w i t h her h a n d w r i t t e n n o t a t i o n s 

of meetings w i t h "G," m a i l t h a t had been d e l i v e r e d t o C r a i g a t 

the m a r i t a l r e s i d e n c e i n 2007, and a document i n d i c a t i n g t h a t 

the M o b i l e D i s t r i c t C ourt had attempted s e r v i c e upon C r a i g a t 

the m a r i t a l r e s i d e n c e i n 2008 i n an u n r e l a t e d l a w s u i t . 

The w i f e a d m i t t e d t h a t i n 1991 she had " p a i d somebody $50 

t o s i g n " the husband's name on a mortgage-loan document on the 

m a r i t a l r e s i d e n c e and had used $16,000 i n proceeds from the 

l o a n t o "pay b i l l s . " She a l s o a d m i t t e d t o f o r g i n g the 

husband's s i g n a t u r e on a l o a n f o r a boat i n 1992. The boat 

was e v e n t u a l l y r e p o s s e s s e d by the s e l l e r s . 

The husband s a i d t h a t , a t the time of the h e a r i n g , he 

r e s i d e d i n the m a r i t a l r e s i d e n c e and the w i f e was r e n t i n g an 

apartment. The c i r c u i t c o u r t h e a r d t e s t i m o n y i n d i c a t i n g t h a t 

the m a r i t a l r e s i d e n c e was v a l u e d a t between $50,000 and 

$60,800. The husband t e s t i f i e d t h a t the p a r t i e s a l s o owned 

two l o t s a d j o i n i n g the m a r i t a l r e s i d e n c e . He v a l u e d one of 

the l o t s a t $5,000; no one t e s t i f i e d as t o the v a l u e of the 
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second l o t . The husband v a l u e d a t h i r d l o t ("the M a u v i l l a 

l o t " ) a t $10,000. 1 The w i f e v a l u e d p r o p e r t y on Donald S t r e e t 

a t "25." 

I t i s u n d i s p u t e d t h a t the w i f e was not employed a t the 

time of the t r i a l . The w i f e t e s t i f i e d t h a t she had been 

employed a t Saad's H e a l t h c a r e , I n c . ("Saad's"), f o r 15 y e a r s . 

She f i r s t t e s t i f i e d t h a t she d i d not have a r e t i r e m e n t p l a n 

w i t h Saad's, but she l a t e r s t a t e d t h a t she had had a 401K p l a n 

w i t h Saad's and t h a t , i n 2008, she had "cashed i t " f o r 

$16,000, which, she s a i d , she had used t o pay b i l l s . 2 She 

s a i d she had been unemployed f o r f o u r y e a rs b e f o r e the t r i a l 

due t o her h e a l t h problems. 

The husband t e s t i f i e d t h a t the w i f e had s u f f e r e d a 

s t r o k e , had had a h e a r t - b y p a s s s u r g e r y , and had had a s t e n t 

p r o c e d u r e . The w i f e added t h a t she had been di a g n o s e d w i t h 

d i a b e t e s and h i g h b l o o d p r e s s u r e and t h a t she was s l i g h t l y 

1The w i f e ' s e x h i b i t E i s a M o b i l e County Revenue 
Commission t a x n o t i c e t h a t l i s t s the v a l u e of the M a u v i l l a l o t 
a t $8,500. 

2There was f u r t h e r t e s t i m o n y c o n c e r n i n g the w i f e ' s 
f i n a n c e s between 1991 and 1996, i n c l u d i n g proceeds from two 
s e t t l e m e n t agreements t h a t may have amounted t o $26,000 and an 
i n h e r i t a n c e of $13,000. The w i f e t e s t i f i e d t h a t she had f i l e d 
f o r b a n k r u p t c y i n e i t h e r 1994 or 1995. 

7 
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d i s a b l e d by the s t r o k e . The w i f e t e s t i f i e d t h a t she had 

q u a l i f i e d f o r Medicare b e n e f i t s i n March 2010 but t h a t she 

owed $43,863 i n u n p a i d m e d i c a l b i l l s t h a t she had i n c u r r e d 

b e f o r e she q u a l i f i e d f o r M e d i c a r e . She s a i d t h a t she was 

unable t o work and was r e c e i v i n g S o c i a l S e c u r i t y income i n the 

amount o f $943 per month. She t e s t i f i e d t h a t she c o l l e c t s 

r e n t a l income i n the amount o f $425 per month from a t e n a n t 

r e n t i n g the p r o p e r t y on Donald S t r e e t ; she s a i d she pays $386 

i n homeowner's i n s u r a n c e on t h a t p r o p e r t y . 3 She p r o v i d e d 

t e s t i m o n y as t o her monthly expenses, and she r e q u e s t e d an 

award o f $600 per month i n a l i m o n y ; the husband agreed t h a t 

the w i f e was e n t i t l e d t o alimony. In a d d i t i o n , the w i f e 

r e q u e s t e d an award o f c e r t a i n items o f p e r s o n a l p r o p e r t y from 

the m a r i t a l r e s i d e n c e . 

The husband t e s t i f i e d t h a t he was 54 y e a rs o l d and t h a t 

he s u f f e r e d from h i g h b l o o d p r e s s u r e , f o r which he took 

p r e s c r i p t i o n m e d i c a t i o n . He d e n i e d t h a t he had p h y s i c a l l y 

abused the w i f e . He s a i d t h a t he had been employed as a 

c o n s t r u c t i o n worker f o r 25 y e a rs by L o c a l 119 i n M o b i l e and as 

3The w i f e d i d not i n d i c a t e whether she p a i d the $386 
homeowner's i n s u r a n c e o b l i g a t i o n monthly or a n n u a l l y . 
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a p i p e f i t t e r f o r 10 years by L o c a l 72 i n A t l a n t a , G e o r g i a . At 

the time of the t r i a l , the husband had been employed as a 

m i l l w r i g h t f o r f o u r years a t the Alabama S t a t e Docks i n 

M o b i l e . He s a i d he earned between $40,000 and $45,000 per 

year and had a net income of $2,600 per month. He s a i d t h a t 

he had two r e t i r e m e n t accounts but t h a t he was not c u r r e n t l y 

e l i g i b l e t o draw any r e t i r e m e n t b e n e f i t s . 

The p a r t i e s o f f e r e d vague t e s t i m o n y c o n c e r n i n g the 

husband's r e t i r e m e n t a c c o u n t s . A c c o r d i n g t o a document 

o f f e r e d i n t o e v i d e n c e by the w i f e , the husband's s t a t u s i n the 

L o c a l 119 r e t i r e m e n t account i s "Terminated V e s t e d " and h i s 

account became a c t i v e on March 1, 1975 -- a p p r o x i m a t e l y s i x 

years b e f o r e the m a r r i a g e . The husband t e s t i f i e d t h a t he was 

not aware of the v a l u e of the L o c a l 119 r e t i r e m e n t account. 

He s a i d : " I know about i t . I have a r e t i r e m e n t , but I don't 

know how much." I t i s u n d i s p u t e d t h a t the p a r t i e s had been 

m a r r i e d f o r a p e r i o d of more than 10 y e a r s , d u r i n g which the 

husband's L o c a l 72 r e t i r e m e n t b e n e f i t s were b e i n g accumulated. 

When asked f o r the " b a l l p a r k " v a l u e of h i s L o c a l 72 r e t i r e m e n t 

account, the husband answered: "$10,000 maybe." The w i f e 
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t e s t i f i e d t h a t she d i d not know the v a l u e s of the husband's 

L o c a l 119 or L o c a l 72 r e t i r e m e n t a c c o u n t s . 

I n i t s judgment, the c i r c u i t c o u r t awarded the husband 

the m a r i t a l r e s i d e n c e ; however, i t o r d e r e d the husband e i t h e r 

t o pay the w i f e $20,000 f o r her i n t e r e s t i n the m a r i t a l 

r e s i d e n c e or t o s e l l the house and pay the w i f e $20,000 from 

the proceeds of the s a l e . 4 I t awarded the husband one of the 

l o t s a d j a c e n t t o the m a r i t a l r e s i d e n c e , 5 the M a u v i l l a l o t , a 

1996 F o r d E x p l o r e r s p o r t - u t i l i t y v e h i c l e , the 1979 P a r k Avenue 

a u t o m o b i l e , and the 2001 Mustang a u t o m o b i l e . I t awarded the 

w i f e $500 per month i n p e r i o d i c a l i m o n y , the p r o p e r t y on 

Donald S t r e e t , 6 the 1979 F o r d F-100 t r u c k , and a 2002 V o l v o 

a u t o m o b i l e . I t awarded the w i f e 50% of the husband's L o c a l 72 

4The p a r t i e s agreed t h a t the mortgage on the m a r i t a l 
r e s i d e n c e and the two a d j o i n i n g v a c a n t l o t s had been p a i d i n 
f u l l i n 2004. 

5The c i r c u i t c o u r t ' s judgement awarded the husband "the 
l o t a t Haig S t r e e t , " which i s one l o t a d j o i n i n g the 
m a r i t a l r e s i d e n c e ; however, the husband t e s t i f i e d t h a t he owns 
two a d j o i n i n g l o t s . The w i f e has not a p p e a l e d t o t h i s c o u r t , 
and we note t h a t , when a judgment f a i l s t o d i s p o s e of c e r t a i n 
p r o p e r t y , the ownership of the p r o p e r t y i s not a l t e r e d . "When 
the t r i a l judge d [ o e s ] not a l t e r ownership, t h a t , i n and of 
i t s e l f , d i s p o s e [ s ] of the i s s u e . " C o f f e l t v. C o f f e l t , 390 So. 
2d 652, 653 ( A l a . C i v . App. 1980). 

6The w i f e s a i d t h a t the l o a n on the p r o p e r t y on Donald 
S t r e e t had been p a i d i n f u l l . 
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r e t i r e m e n t account and 25% of the husband's L o c a l 119 

r e t i r e m e n t account, but i n i t s m o d i f i e d judgment the c i r c u i t 

c o u r t s e t a s i d e i t s award t o the w i f e of 25% of the L o c a l 119 

r e t i r e m e n t account because, i t determined, i n s u f f i c i e n t 

e v i d e n c e had been p r e s e n t e d r e g a r d i n g the v a l u e of t h a t 

account accumulated d u r i n g the m a r r i a g e . The c i r c u i t c o u r t 

added an award of $25,000 i n alimony i n g r o s s t o the w i f e 

because of i t s " r e c o n s i d e r [ a t i o n ] of the o t h e r e q u i t i e s . " 

I . The R e t i r e m e n t Accounts 

Alabama Code 1975, § 3 0 - 2 - 5 1 ( b ) & ( c ) , govern the t r e a t m e n t 

of r e t i r e m e n t accounts f o r purposes of d i v i d i n g p r o p e r t y i n 

d i v o r c e a c t i o n s . Those s u b s e c t i o n s r e a d : 

"(b) The j u d g e , a t h i s or her d i s c r e t i o n , may 
i n c l u d e i n the e s t a t e of e i t h e r spouse the p r e s e n t 
v a l u e of any f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , 
t h a t a spouse may have a v e s t e d i n t e r e s t i n or may 
be r e c e i v i n g on the date the a c t i o n f o r d i v o r c e i s 
f i l e d , p r o v i d e d t h a t the f o l l o w i n g c o n d i t i o n s are 
met: 

"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 years d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated. 

"(2) The c o u r t s h a l l not i n c l u d e i n 
the e s t a t e the v a l u e of any r e t i r e m e n t 
b e n e f i t s a c q u i r e d p r i o r t o the m a r r i a g e 
i n c l u d i n g any i n t e r e s t or a p p r e c i a t i o n of 
the b e n e f i t s . 
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"(3) The t o t a l amount of the 
r e t i r e m e n t b e n e f i t s p a y a b l e t o the 
non-covered spouse s h a l l not exceed 50 
p e r c e n t of the r e t i r e m e n t b e n e f i t s t h a t may 
be c o n s i d e r e d by the c o u r t . 

"(c) I f the c o u r t f i n d s i n i t s d i s c r e t i o n t h a t 
any of the c o v e r e d spouse's r e t i r e m e n t b e n e f i t s 
s h o u l d be d i s t r i b u t e d t o the non-covered spouse, the 
amount i s not p a y a b l e t o the non-covered spouse 
u n t i l the c o v e r e d spouse b e g i n s t o r e c e i v e h i s or 
her r e t i r e m e n t b e n e f i t s or reaches the age of 65 
y e a r s , u n l e s s b o t h p a r t i e s agree t o a lump sum 
s e t t l e m e n t of the non-covered spouse's b e n e f i t s 
p a y a b l e i n one or more i n s t a l l m e n t s . " 

A. The Husband's Union 72 R e t i r e m e n t Account 

The husband contends t h a t the c i r c u i t c o u r t ' s judgment i s 

due t o r e v e r s e d because i t awarded the w i f e 50% of the 

husband's Union 72 r e t i r e m e n t account " i n the t o t a l absence of 

p r o o f of the p r e s e n t v a l u e of the b e n e f i t s . " The husband 

c i t e s B r a t t m i l l e r v. B r a t t m i l l e r , 975 So. 2d 359 ( A l a . C i v . 

App. 2007); W i l s o n v. W i l s o n , 941 So. 2d 967 ( A l a . C i v . App. 

2005); A p p l e g a t e v. A p p l e g a t e , 863 So 2d 1123 ( A l a . C i v . App. 

2003); and McAlpine v. M c A l p i n e , 865 So. 2d 438 ( A l a . C i v . 

App. 2002). In t h a t l i n e of c ases, spouses had f a i l e d t o 

produce s u f f i c i e n t e v i d e n c e of the p r e s e n t v a l u e of the o t h e r 

spouse's r e t i r e m e n t b e n e f i t s and t h i s c o u r t c o n s i s t e n t l y 
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remanded the causes t o the t r i a l c o u r t s t o amend t h e i r 

judgments. In B r a t t m i l l e r t h i s c o u r t e x p l a i n e d : 

"In W i l s o n v. W i l s o n , 941 So. 2d 967 ( A l a . C i v . 
App. 2005); A p p l e g a t e v. A p p l e g a t e , 863 So. 2d 1123 
(A l a . C i v . App. 2003); and McAlpine v. M c A l p i n e , 865 
So. 2d 438, 440 ( A l a . C i v . App. 2002), t h i s c o u r t 
h e l d t h a t , i n o r d e r t o s u p p o r t an award t o one 
spouse of a p o r t i o n of the o t h e r spouse's r e t i r e m e n t 
b e n e f i t s p u r s u a n t t o § 30-2-51(b), the spouse 
s e e k i n g such an award must i n t r o d u c e e v i d e n c e 
e s t a b l i s h i n g the 'present v a l u e ' of the r e t i r e m e n t 
b e n e f i t s . Moreover, t h i s c o u r t s t a t e d t h a t ' " [ t ] h e 
f a i l u r e t o p r e s e n t the n e c e s s a r y e v i d e n c e of the 
p r e s e n t v a l u a t i o n of r e t i r e m e n t b e n e f i t s ... 
p r e v e n t s the t r i a l c o u r t from e x e r c i s i n g i t s ... 
d i s c r e t i o n t o award one spouse any p o r t i o n of the 
r e t i r e m e n t b e n e f i t s of the o t h e r spouse. McAlpine v.  
Mc A l p i n e , 865 So. 2d 438 ( A l a . C i v . App. 2002)."' 
W i l s o n , 941 So. 2d a t 970 ( q u o t i n g A p p l e g a t e , 863 
So. 2d a t 1124). R e v e r s i n g the awards of r e t i r e m e n t 
b e n e f i t s i n W i l s o n , A p p l e g a t e , and M c A l p i n e , t h i s 
c o u r t remanded those cases w i t h i n s t r u c t i o n s f o r the 
p e r t i n e n t t r i a l c o u r t s t o amend t h e i r judgments t o 
e l i m i n a t e the awards of r e t i r e m e n t b e n e f i t s and t o 
r e c o n s i d e r d i v i s i o n s of m a r i t a l a s s e t s on the b a s i s 
of e v i d e n c e t h a t had a l r e a d y been i n t r o d u c e d a t 
t r i a l . " 

975 So. 2d a t 362-63. 

In t h i s case, the c i r c u i t c o u r t h e a r d the husband's 

t e s t i m o n y t h a t the " b a l l p a r k " v a l u e of h i s Union 72 r e t i r e m e n t 

account was $10,000 and t h a t the husband and the w i f e had been 

m a r r i e d f o r a p e r i o d of more than 10 y e a r s , d u r i n g which the 

b e n e f i t was b e i n g accumulated. T h e r e f o r e , the c i r c u i t c o u r t 
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r e c e i v e d some evi d e n c e of the v a l u e of the husband's Union 72 

r e t i r e m e n t account, b u t, i n W i l s o n , the e v i d e n c e adduced a t 

t r i a l r e g a r d i n g the v a l u e of the husband's r e t i r e m e n t b e n e f i t s 

was the husband's own t e s t i m o n y , e s t i m a t i n g h i s monthly 

r e t i r e m e n t b e n e f i t . 941 So. 2d a t 970. T h i s c o u r t , r e l y i n g 

on A p p l e g a t e and M c A l p i n e , determined t h a t a p a r t y ' s e s t i m a t e 

i s i n s u f f i c i e n t e v i d e n c e of the p r e s e n t v a l u e of a r e t i r e m e n t 

b e n e f i t . I d . In t h i s case, the o n l y e v i d e n c e p r e s e n t e d t o 

the c i r c u i t c o u r t as t o the v a l u e of the husband's Union 72 

r e t i r e m e n t account was the husband's e s t i m a t e . The w i f e 

f a i l e d t o p r e s e n t e v i d e n c e of the p r e s e n t v a l u e of the 

husband's Union 72 r e t i r e m e n t account; t h e r e f o r e , the c i r c u i t 

c o u r t l a c k e d the d i s c r e t i o n t o award her any p o r t i o n of the 

husband's Union 72 r e t i r e m e n t account. We r e v e r s e the c i r c u i t 

c o u r t ' s award t o the w i f e of 50% the Union 72 r e t i r e m e n t 

account, and we i n s t r u c t the c i r c u i t c o u r t t o amend i t s 

judgment t o e l i m i n a t e the award of 50% of the Union 72 

r e t i r e m e n t account t o the w i f e . 

B. The Husband's Union 119 R e t i r e m e n t A c c o u n t / A l i m o n y - i n -

Gross Award 

The husband argues t h a t the c i r c u i t c o u r t ' s amended 

judgment i m p r o p e r l y awarded the w i f e $25,000 i n alimony i n 
14 
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gr o s s as a " s u b s t i t u t e " f o r i t s o r i g i n a l award of 25% of the 

husband's Union 119 r e t i r e m e n t account. 

"An award of alimony i n g r o s s i s i n t e n d e d t o 
e f f e c t a f i n a l d e t e r m i n a t i o n of p r o p e r t y r i g h t s of 
the p a r t i e s and t o attempt t o compensate the w i f e 
f o r the l o s s of i n c h o a t e p r o p e r t y r i g h t s i n her 
husband's e s t a t e . B o l e y v. B o l e y , 589 So. 2d 1297 
( A l a . C i v . App. 1991)." 

Bunn v. Bunn, 628 So. 2d 695, 697 ( A l a . C i v . App. 1993) . The 

husband contends t h a t the amended judgment s h o u l d be r e v e r s e d 

f o r two r e a s o n s . F i r s t , c i t i n g Murphy v. Murphy, 624 So. 2d 

620 ( A l a . C i v . App. 1993), he says t h a t the " s u b s t i t u t e d " 

award of alimony i n g r o s s a l l o w e d the c i r c u i t c o u r t t o do 

i n d i r e c t l y what caselaw p r o h i b i t s i t from d o i n g d i r e c t l y . 

A f t e r a c a r e f u l r e v i e w of the r e c o r d , we are unable t o 

conclude the c i r c u i t c o u r t exceeded i t s d i s c r e t i o n because, we 

determine, the c i r c u i t c o u r t p r o p e r l y attempted t o b a l a n c e the 

e q u i t i e s between the husband and the w i f e i n i t s amended 

judgment. 

In Murphy, a t r i a l c o u r t awarded the husband's r e t i r e m e n t 

account, v a l u e d a t $4,267, t o the w i f e . 624 So. 2d a t 622. 

The husband f i l e d a postjudgment motion, and, f o l l o w i n g a 

h e a r i n g , the t r i a l c o u r t d e l e t e d t h a t p o r t i o n of i t s judgment 

and, i n s t e a d , o r d e r e d the husband t o pay the w i f e $20,000 i n 
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alimony i n g r o s s " ' p a i d a t the r a t e of $500.00 per month  

b e g i n n i n g on the Husband's 55th b i r t h d a y . ' " I d . (emphasis 

added). T h i s c o u r t r e v e r s e d the award of alimony i n g r o s s , 

s t a t i n g : 

"The t r i a l c o u r t , on i t s own, d e termined t h a t 
i t s i n i t i a l d i s p o s i t i o n of the r e t i r e m e n t funds was 
i n e r r o r . We agree w i t h t h a t d e t e r m i n a t i o n . I t 
appears, however, t h a t the amended d i s p o s i t i o n was 
an e f f o r t t o i n d i r e c t l y do what the e x i s t i n g law 
p r o h i b i t s . T h i s c o u r t r e c o g n i z e s the heinous conduct 
of the husband. However, such conduct does not 
change the law of m a r i t a l p r o p e r t y . I t i s r e q u i r e d 
t h a t we r e v e r s e the t r i a l c o u r t ' s award of alimony 
i n g r o s s . Thompson v. Thompson, 532 So. 2d 1027 
( A l a . C i v . App. 1988)." 

I d . a t 623. We determine t h a t , a l t h o u g h the postjudgment 

m o d i f i c a t i o n i n Murphy i s s i m i l a r t o the postjudgment 

m o d i f i c a t i o n i n t h i s case, i t i s d i s t i n g u i s h a b l e . The amended 

judgment i n Murphy r e q u i r e d the then 4 4 - y e a r - o l d husband t o 

b e g i n t o pay the w i f e $500 per month 11 years a f t e r the 

judgment was e n t e r e d -- once he was e l i g i b l e t o draw "a 

reduced amount" of h i s r e t i r e m e n t b e n e f i t s . I d . a t 622. In 

t h i s case, the c i r c u i t c o u r t , l i k e the t r i a l c o u r t i n Murphy, 

determined t h a t i t s i n i t i a l d i s p o s i t i o n of the husband's L o c a l 

119 r e t i r e m e n t account was i n e r r o r , and we agree w i t h i t s 

d e t e r m i n a t i o n . However, i n t h i s case, i t does not appear t h a t 
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the c i r c u i t c o u r t ' s amended judgment was an attempt t o 

c i r c u m v e n t the law of m a r i t a l p r o p e r t y r e g a r d i n g the 

a l l o c a t i o n of r e t i r e m e n t b e n e f i t s . We conclude t h a t the 

c i r c u i t c o u r t ' s amended judgment, which awarded the w i f e 

$25,000 i n alimony i n g r o s s , was i t s e f f o r t t o b a l a n c e the 

e q u i t i e s between the p a r t i e s , r a t h e r than an e f f o r t t o 

i n d i r e c t l y award the w i f e a p o r t i o n of the husband's Union 119 

r e t i r e m e n t b e n e f i t s . 

Second, the husband argues t h a t the c i r c u i t c o u r t ' s 

amended judgment i s due t o be r e v e r s e d because the e v i d e n c e 

i n d i c a t e s t h a t h i s p r e s e n t e s t a t e i s i n s u f f i c i e n t t o pay an 

award of $25,000 i n alimony i n g r o s s t o the w i f e . The husband 

c i t e s Ex p a r t e D i c k s o n , 29 So. 3d 159 ( A l a . 2009); Redden v.  

Redden, 44 So. 3d 508 ( A l a . C i v . App. 2009); and Zimmerman v.  

Zimmerman, 803 So. 2d 569 ( A l a . C i v . App. 2001). In D i c k s o n , 

our supreme c o u r t quoted from Redden and Zimmerman and 

d e t ermined t h a t the t r i a l c o u r t ' s judgment t h a t d i v i d e d the 

p a r t i e s ' p r o p e r t y was erroneous because the amount of alimony 

i n g r o s s " g r e a t l y exceeded" the v a l u e of the husband's e s t a t e 

a t the time the judgment was e n t e r e d . D i c k s o n , 29 So. 3d a t 

162. In D i c k s o n , the c o u r t agreed w i t h the husband t h a t "an 
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award of alim o n y i n g r o s s must be made based on the v a l u e of 

the m a r i t a l e s t a t e and the p a r t i e s ' s e p a r a t e e s t a t e s and not 

on the a n t i c i p a t e d f u t u r e e a r n i n g s of the payor." I d . The 

t r i a l c o u r t had c a l c u l a t e d the husband's c u r r e n t income and 

had c o n s i d e r e d h i s o t h e r f i n a n c i a l c i r c u m s t a n c e s . I d . The 

supreme c o u r t c o n c l u d e d t h a t "the a l i m o n y - i n - g r o s s award made 

by the t r i a l c o u r t s u b s t a n t i a l l y exceeded any v a l u e t h a t c o u l d 

be drawn from the ev i d e n c e r e g a r d i n g the husband's e s t a t e a t 

the time of the d i v o r c e . " I d . We ex p r e s s no o p i n i o n as t o 

whether the a l i m o n y - i n - g r o s s award i n t h i s case exceeds the 

husband's a b i l i t y t o pay. We have i n s t r u c t e d the c i r c u i t 

c o u r t t o e l i m i n a t e i t s award of any percentage of the 

husband's Union 72 r e t i r e m e n t b e n e f i t s t o the w i f e and t o 

r e c o n s i d e r i t s judgment r e g a r d i n g p r o p e r t y d i v i s i o n . I s s u e s 

c o n c e r n i n g p r o p e r t y d i v i s i o n , alimony i n g r o s s , and p e r i o d i c 

alimony are a l l i n t e r r e l a t e d . See Newton v. Newton, 655 So. 

2d 1033, 1034 ( A l a . C i v . App. 1995). T h e r e f o r e , we r e v e r s e 

the c i r c u i t c o u r t ' s amended judgment awarding the w i f e $25,000 

i n a limony i n gro s s and i n s t r u c t the c i r c u i t c o u r t t o 

r e c o n s i d e r i t s award of alimony i n g r o s s . 

I I . The Award of P e r i o d i c Alimony 
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The husband contends t h a t the award of $500 i n p e r i o d i c 

alimony i s e x c e s s i v e and improper f o r two reasons: (1) because 

the c i r c u i t c o u r t f a i l e d t o c o n s i d e r the w i f e ' s a l l e g e d 

misconduct i n i t s d e t e r m i n a t i o n of p e r i o d i c alimony and (2) 

because i t f a i l e d t o c o n s i d e r h i s a b i l i t y t o pay the amount of 

sup p o r t awarded. We e x p r e s s no o p i n i o n whether the c i r c u i t 

c o u r t exceeded i t s d i s c r e t i o n i n i t s award of p e r i o d i c 

alimony; however, as we s a i d above, the i s s u e s c o n c e r n i n g 

p r o p e r t y d i v i s i o n , a limony i n g r o s s , and p e r i o d i c alimony are 

a l l i n t e r r e l a t e d ; t h u s , because the c i r c u i t c o u r t i s 

i n s t r u c t e d t o r e c o n s i d e r i t s p r o p e r t y d i v i s i o n and i t s award 

of alimony i n g r o s s , we r e v e r s e the c i r c u i t c o u r t ' s award of 

$500 i n p e r i o d i c a l i m o n y and i n s t r u c t the c i r c u i t c o u r t t o 

r e c o n s i d e r i t s award of p e r i o d i c alimony. See Newton, 655 So. 

2d a t 1034. 

I I I . C o n c l u s i o n 

We r e v e r s e the c i r c u i t c o u r t ' s judgment i n s o f a r as i t 

awarded the w i f e a p o r t i o n of the husband's Union 72 

r e t i r e m e n t b e n e f i t s , and we remand the cause w i t h i n s t r u c t i o n s 

t o amend the judgment t o e l i m i n a t e t h a t award. See  

B r a t t m i l l e r , W i l s o n , A p p l e g a t e , and M c A l p i n e . A d d i t i o n a l l y , 
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we r e v e r s e the c i r c u i t c o u r t ' s judgment i n s o f a r as i t awarded 

the w i f e $25,000 i n alimony i n g r o s s . On remand, the c i r c u i t 

c o u r t i s i n s t r u c t e d t o r e c o n s i d e r i t s d i v i s i o n of the m a r i t a l 

a s s e t s i n l i g h t of i t s d e t e r m i n a t i o n t h a t i t cannot award any 

p o r t i o n of the husband's Union 119 r e t i r e m e n t b e n e f i t s and our 

d e t e r m i n a t i o n t h a t i t cannot award the w i f e any p o r t i o n of the 

husband's Union 72 r e t i r e m e n t b e n e f i t s . See Newton. 

Furthermore, we r e v e r s e the c i r c u i t c o u r t ' s award of p e r i o d i c 

a limony so t h a t , on remand, i t can r e c o n s i d e r i t s award of 

p e r i o d i c a l i m o n y i n c o n j u n c t i o n w i t h i t s r e c o n s i d e r a t i o n of 

i t s d i v i s i o n of the m a r i t a l a s s e t s . See Newton. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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