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B.B. 

v. 

D.H. 

Appeal from Jefferson Juvenile Court 
(JU-09-50941) 

MOORE, Judge. 

B.B. ("the mother") a p p e a l s from a judgment of the 

J e f f e r s o n J u v e n i l e Court ("the j u v e n i l e c o u r t " ) c o n t i n u i n g 

c u s t o d y of her c h i l d , M.H. ("the c h i l d " ) , w i t h the c h i l d ' s 
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p a t e r n a l grandmother, D.H. ("the p a t e r n a l grandmother"), and 

c l o s i n g the case. 

The r e c o r d shows t h a t the j u v e n i l e c o u r t o b t a i n e d 

j u r i s d i c t i o n over the c h i l d when the p a t e r n a l grandmother 

f i l e d a p e t i t i o n on A p r i l 13, 2009, a l l e g i n g t h a t the c h i l d 

was dependent. The j u v e n i l e c o u r t o r i g i n a l l y awarded custody 

of the c h i l d t o the p a t e r n a l grandmother based on a p u r p o r t e d 

s t i p u l a t i o n of "the p a r t i e s " t h a t was m e m o r i a l i z e d i n an o r d e r 

e n t e r e d by the j u v e n i l e - c o u r t r e f e r e e on August 20, 2009, 

which was c o n f i r m e d by the j u v e n i l e c o u r t . However, the 

mother was not s e r v e d w i t h the dependency p e t i t i o n u n t i l 

October 15, 2009, and, once she was n o t i f i e d of the August 20, 

2009, o r d e r , the mother i m m e d i a t e l y moved t o have i t s e t 

a s i d e . A l t h o u g h the r e c o r d i s u n c l e a r as t o whether the 

j u v e n i l e c o u r t g r a n t e d t h a t motion, the r e c o r d does c l e a r l y 

show t h a t the j u v e n i l e c o u r t " r e t u r n e d " c u s t o d y of the c h i l d 

t o the mother on October 30, 2009. 

Over the course of the next 15 months the mother r e t a i n e d 

c u s t o d y of the c h i l d s u b j e c t t o c e r t a i n c o n d i t i o n s e s t a b l i s h e d 

by, and p e r i o d i c r e v i e w s conducted by, the j u v e n i l e c o u r t . 

R e p o r t s from the J e f f e r s o n County Department of Human 
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Resources ("DHR") d u r i n g t h a t p e r i o d i n d i c a t e d t h a t the mother 

c o u l d p r o p e r l y and s a f e l y care f o r the c h i l d . 

On F e b r u a r y 11, 2011, a f t e r the mother had f a i l e d t o 

appear f o r a s c h e d u l e d r e v i e w h e a r i n g on F e b r u a r y 8, 2011, the 

j u v e n i l e c o u r t e n t e r e d an o r d e r n o t i n g the August 20, 2009, 

o r d e r , which i t d e s c r i b e d as a judgment f i n d i n g the c h i l d 

dependent, and awarding cu s t o d y of the c h i l d t o the p a t e r n a l 

grandmother. S u b s e q u e n t l y , the j u v e n i l e c o u r t d i d not v a c a t e 

the February 11, 2011, judgment, as r e q u e s t e d by the mother, 

but, on A p r i l 13, 2011, i t e n t e r e d an o r d e r m a i n t a i n i n g 

c u s t o d y of the c h i l d w i t h the p a t e r n a l grandmother and 

awarding the mother u n s u p e r v i s e d v i s i t a t i o n . 

A t some p o i n t i n May 2011, the mother a l l e g e d l y r e f u s e d 

t o r e t u r n the c h i l d t o the p a t e r n a l grandmother f o l l o w i n g a 

v i s i t a t i o n , p rompting the c h i l d ' s g u a r d i a n ad l i t e m t o f i l e a 

motion f o r a r u l e n i s i and f o r r e t u r n of the c h i l d . The 

j u v e n i l e c o u r t o r d e r e d t h a t the c h i l d be r e t u r n e d t o the 

c u s t o d y of the p a t e r n a l grandmother, but i t r e s e r v e d r u l i n g on 

the motion f o r a r u l e n i s i and s e t the case f o r a h e a r i n g on 

October 26, 2011. On September 19, 2011, DHR f i l e d a motion 

f o r an immediate h e a r i n g a l l e g i n g t h a t i t would be i n the b e s t 

3 



2110215 

i n t e r e s t of the c h i l d f o r cus t o d y t o be r e t u r n e d t o the 

mother. That motion was a l s o s c h e d u l e d t o be hear d on October 

26, 2011. 

The mother d i d not appear f o r the October 26, 2011, 

h e a r i n g . The j u v e n i l e c o u r t e n t e r e d a judgment t h a t same day 

i n which i t d e n i e d the motion f o r a c o n t i n u a n c e f i l e d by the 

mother's a t t o r n e y , o r d e r e d t h a t c u s t o d y of the c h i l d remain 

w i t h the p a t e r n a l grandmother, r e l i e v e d DHR of s u p e r v i s i o n of 

the c h i l d , and c l o s e d the c a s e . 1 On November 7, 2011, the 

mother f i l e d a motion t o a l t e r , amend, or v a c a t e the j u v e n i l e 

c o u r t ' s judgment. She a l l e g e d t h a t she had been unable t o 

a t t e n d the October 26, 2011, h e a r i n g because of t r a n s p o r t a t i o n 

i s s u e s and t h a t i t would be i n the b e s t i n t e r e s t of the c h i l d 

f o r her t o be awarded custody. The j u v e n i l e c o u r t d e n i e d the 

mother's postjudgment motion on November 8, 2011. The mother 

f i l e d her n o t i c e of appea l on November 22, 2011. The j u v e n i l e 

c o u r t c e r t i f i e d the r e c o r d on a p p e a l as adequate on January 6, 

2012. See Rule 2 8 ( A ) ( 1 ) ( a ) , A l a . R. Juv. P. 

1By c l o s i n g the case, the j u v e n i l e c o u r t i m p l i e d l y d e n i e d 
the pending motion f o r a r u l e n i s i f i l e d by the c h i l d ' s 
g u a r d i a n ad l i t e m . 
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On a p p e a l , the mother e s s e n t i a l l y argues t h a t the 

j u v e n i l e c o u r t d i d not, on October 26, 2011, have b e f o r e i t 

s u f f i c i e n t e v i d e n c e t o f i n d the c h i l d dependent and t o award 

"permanent" cus t o d y t o the p a t e r n a l grandmother. We p r e t e r m i t 

d i s c u s s i o n of those i s s u e s because we f i n d , ex mero motu, t h a t 

t h i s a p p e a l a r i s e s from a v o i d judgment. See B.L.R. v.  

N.M.N., 69 So. 3d 868, 869 ( A l a . C i v . App. 2011) ( r e c o g n i z i n g 

duty of t h i s c o u r t t o c o n s i d e r a l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n ex mero motu). 

The o r d e r s or judgments e n t e r e d by the j u v e n i l e c o u r t 

t h a t p u r p o r t t o a d j u d i c a t e the c h i l d dependent are v o i d . The 

f i r s t o r d e r , e n t e r e d on August 20, 2009, found the c h i l d 

dependent based on a p u r p o r t e d s t i p u l a t i o n of the p a r t i e s . 

However, the r e c o r d u n e q u i v o c a l l y shows t h a t the mother had 

not been s e r v e d when t h a t o r d e r was e n t e r e d and d i d not appear 

i n the case b e f o r e October 15, 2009, when she was f i r s t s e r v e d 

w i t h the p a t e r n a l grandmother's dependency p e t i t i o n . Because 

the mother had not been s e r v e d and was d e p r i v e d of an 

o p p o r t u n i t y t o be heard on the matter i n August 2009, t h a t 

dependency a d j u d i c a t i o n was v o i d . See M.G. v. J.T., [Ms. 

2110179, Feb. 24, 2012] So. 3d ( A l a . C i v . App. 2012) . 
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The j u v e n i l e c o u r t a r g u a b l y found the c h i l d dependent on 

February 11, 2011, when i t n o t e d the August 20, 2009, o r d e r 

and awarded cu s t o d y of the c h i l d t o the p a t e r n a l grandmother. 2 

However, the j u v e n i l e c o u r t d i d not n o t i f y the mother t h a t i t 

was h o l d i n g an a d j u d i c a t o r y h e a r i n g on F e b r u a r y 8, 2011, the 

date of the h e a r i n g upon which the February 11, 2011, judgment 

was based. I n f a c t , the j u v e n i l e c o u r t ' s February 11, 2011, 

judgment does not r e f l e c t t h a t i t h e l d such a h e a r i n g on 

F e b r u a r y 8, 2011. Moreover, the j u v e n i l e c o u r t e x p r e s s l y 

s t a t e d i n i t s F e b r u a r y 11, 2011, judgment t h a t i t had found 

the c h i l d dependent based s o l e l y on the v o i d August 20, 2009, 

o r d e r . A p a r e n t cannot be d e p r i v e d of the c u s t o d y of a c h i l d 

w i t h o u t due p r o c e s s , Thorne v. Thorne, 344 So. 2d 165 ( A l a . 

C i v . App. 1977), which, i n t h i s c o n t e x t , r e q u i r e s r e a s o n a b l e 

n o t i c e of a h e a r i n g on the i s s u e of the dependency of the 

c h i l d , M.H. v. Jer.W., 51 So. 3d 334 ( A l a . C i v . App. 2010), as 

w e l l as the p r e s e n t a t i o n of c l e a r and c o n v i n c i n g e v i d e n c e of 

the dependency of the c h i l d . M.G., s u p r a . Because the 

2We note t h a t the j u v e n i l e c o u r t " r e t u r n e d " c u s t o d y of the 
c h i l d t o the mother on October 30, 2009, and t h a t she 
m a i n t a i n e d custody of the c h i l d t hrough February 11, 2011. 
D u r i n g t h a t t i m e , the j u v e n i l e c o u r t e n t e r e d s e v e r a l o r d e r s , 
none of which e x p r e s s l y found the c h i l d dependent. 
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j u v e n i l e c o u r t d i d not a f f o r d the mother due p r o c e s s , i t s 

Feb r u a r y 11, 2011, dependency a d j u d i c a t i o n i s v o i d . M.H., 51 

So. 3d a t 338. The f a c t t h a t the j u v e n i l e c o u r t e r r o n e o u s l y 

f a i l e d t o v a c a t e the February 11, 2011, judgment does not 

a f f e c t our d e c i s i o n because a v o i d judgment i s a l e g a l n u l l i t y 

w i t h no f o r c e or e f f e c t . See L e a t h e r s v. Gover, 447 So. 2d 

810, 811 ( A l a . C i v . App. 1984). 

The j u v e n i l e c o u r t n o t i f i e d the mother t h a t i t i n t e n d e d 

t o a d j u d i c a t e the g u a r d i a n ad l i t e m ' s motion f o r a r u l e n i s i 

and DHR's motion t o r e t u r n the c h i l d t o the mother on October 

26, 2011. The j u v e n i l e c o u r t d i d not n o t i f y the mother t h a t 

i t i n t e n d e d t o conduct an a d j u d i c a t o r y h e a r i n g t o d e c i d e the 

dependency of the c h i l d or a d i s p o s i t i o n a l h e a r i n g t o 

determine the "permanent" c u s t o d i a l s i t u a t i o n f o r the c h i l d a t 

t h a t s c h e d u l e d h e a r i n g . Without such n o t i c e , the mother was 

not p r o v i d e d an o p p o r t u n i t y t o be heard on those i s s u e s . See  

M.H., supra ( h o l d i n g t h a t j u v e n i l e c o u r t v i o l a t e d 

g r a n d p a r e n t s ' due-process r i g h t s by h o l d i n g a d j u d i c a t o r y 

dependency h e a r i n g a f t e r n o t i f y i n g g r a n d p a r e n t s t h a t the o n l y 

i s s u e t h a t would be hea r d was whether cus t o d y s h o u l d be 

m o d i f i e d ) . Because the j u v e n i l e c o u r t d i d not a f f o r d the 
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mother due p r o c e s s , i t s October 26, 2011, judgment i s v o i d as 

w e l l . M.H., 51 So. 3d a t 338. 

The r e c o r d r e f l e c t s t h a t the c h i l d has never been 

a d j u d i c a t e d a dependent c h i l d i n accordance w i t h due p r o c e s s . 

When a judgment of dependency i s e n t e r e d i n a manner 

i n c o n s i s t e n t w i t h due p r o c e s s , t h a t judgment i s v o i d and w i l l 

not s u p p o r t an a p p e a l . M.H., 51 So. 3d a t 338. T h e r e f o r e , we 

d i s m i s s the mother's a p p e a l , a l b e i t w i t h i n s t r u c t i o n s t o the 

j u v e n i l e c o u r t t o v a c a t e any and a l l judgments p u r p o r t i n g t o 

f i n d the c h i l d dependent. We note t h a t the dependency 

p e t i t i o n has been pending s i n c e A p r i l 13, 2009, and t h a t the 

c h i l d has been w i t h h e l d from the cust o d y of the mother s i n c e 

at l e a s t F ebruary 11, 2011. 3 We t h e r e f o r e o r d e r the j u v e n i l e 

c o u r t t o conduct an a d j u d i c a t o r y h e a r i n g f o r t h w i t h and t o 

conduct such o t h e r p r o c e e d i n g s as are n e c e s s a r y depending on 

i t s d e t e r m i n a t i o n as t o the dependency of the c h i l d . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

3The r e c o r d i s u n c l e a r as t o whether the c h i l d was i n the 
p h y s i c a l c u s t o d y of the p a t e r n a l grandmother or the mother 
between A p r i l 13, 2009, and October 30, 2009. 
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