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BRYAN, Judge.

Jerry D. Jones ("the father™) appeals from a Jjudgment
entered by the Montgomery Circuit Court ("the trial court")
that modified his child-support obligation and ordered him to

make retroactive payment to Vanessa P. Jones ("the mother")
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for one-half of certain expenses that she had incurred on
behalf of the parties' three children {("the children").

The record indicates that the parties were divorced by
the trial court in November 2008. The divorce Jjudgment
inceorporated an agreement of the parties, and, pursuant to
that Judgment, the parties were awarded joint legal custody of
the children and the mother was awarded sole physical custody.
The father was awarded visitation with the children every
other weekend, two cvernight visits each week, and additiocnal
holiday and summer visitation, which included three weeks each
summer on dates mutually agreed upon by the parties. The
father was ordered to pay $450 a month in child support, which
represented a deviation from the child-support guidelines
because the father agreed to provide for the daily needs of
the children while they were in his care. The mother and the
father were each ordered to pay one-half of the cost of
"school-sponsored" prcecgrams for the children that were
conducted outside of regular school attendance.

On September 10, 2010, the mcther filed a petiticon for
contempt and a petiticon to modify the father's child-support

obligation. The mother alleged, among other things not
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relevant to this appeal, that the father had not exercised the
extended visitation that was the ground for deviating from the
child-support guidelines and that the father had failed to
reimburse the mother for certain expenses. Further, the
mother contended that, because the father had failed to abide
by the terms of the divcerce judgment, he should ke ordered to
pay child support pursuant to Rule 32, Ala. R. Jud. Admin.
The mother also requested that the trial court order the
father to pay medical, dental, orthodontic, and wvision
expenses for the children.

The trial court conducted an ore tenus hearing on July
29, 2011. The evidence revealed that the basis for the
deviation from the child-support guidelines in the divorce
Judgment was the father's award of extended visitaticon with
Che children and the provision that he would provide for the
material needs of the children while he was exercising custcedy
of the children. FEach party presented evidence regarding the
amount of visitation that the father had exercised with the
children. Most of the evidence presented by each party was
disputed by the other party.

The mother submitted into evidence a spreadsheet of



2110218

expenses totaling $6,004.90 that she had incurred on behalf of
the children since the divorce judgment was entered. She
claimed that the father was responsible for half of those
expenses, per the agreement incorporated into the divorce
Judgment. The father disputed that he was responsible for
paying cne-half of those expenses because, he argued, some of
the expenses in the mother's spreadsheet were not expenses for
schcocol-sponsored programs. Included on the mother's
spreadshect of expense were expenditures related to medical
bills for the children that were not covered by insurance.
The father offered evidence indicating that he had paid one-
half of certain medical expenses for the children, based upon
an involice that the mother had sent him. The record indicates
that the divorce judgment was silent regarding which party was
responsible for the payment ¢f the children's medical expenses
that were not covered by health insurance. The father offered
his own expense report, which showed the expenses he had
incurred on behalf of the children. He averred that the
repcert showed that he was providing for the children while
they were 1n his care, which was around 50% of the time.

The father further argued that his income was materially
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the same as 1t had been in 2008 but that the mother's income
had Increased so as to warrant elimination of his child-
support obligation. However, the CS-42 forms used in the
initial determination of the father's child-support obligation
indicated that the father's income had actually increased $127
a month since the divorce judgment was entered, from $4,249 to
$4,376, and that the mother's income had actually decreased
$128 a month since the divorce Jjudgment was entered, from
$3,738 to $3,610.

The record indicates that the father had paid the cost of
health insurance for the children during the parties' marriage
and that he had continued to pay the cost of their health
insurance after the parties divorced, despite the fact that
the divorce judgment did not specifically reguire him te do
s0. However, the record indicates that the children's health-
insurance costs -- i.e., $268 a month -- were attributed to
the father in the CS8-42 child-support form that was used in
the parties' divorce proceedings to determine the father's
child-support c¢bligation, although, as noted above, the
parties' ultimately agreed to a deviation from the child-

support guidelines due to the father's award of extended
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visitation with the children. The mother testified that the
children could receive health insurance through her employer
at the cost of $25 a month. At the conclusion of the ore
tenus hearing, the parties stipulated that, in the future, the
mother would provide health insurance for the children and
that each party would be respcensible for one-half of the
children's medical expenses that were not covered by health
insurance.

On August 19, 2011, the trial court entered a final
Judgment that incorporated the parties' agreement regarding
health insurance and noncovered medical expenses discussed
above. The Jjudgment further stated, in pertinent part:

"2. That the Court finds that the [father] did
not pay one-half (1/2) of the medical bills, nor
one-half (1/2) of the school-related activities to
the [mother]. However, the [father] claimed that he
did not receive any notice of a majority of Chese
bills, and the [mother] confirmed that she did not
send them after he did not respond to the first
notice, Therefore, the [father] 1is not found in
contempt of court. He 1is, however, ordered to
reimburse the [mother] $2,714.75, which represents
one-half (1/2) of the difference between what she
paid for these bills and what he has previously
reimbursed her. The [father] shall pay that said
amount at the rate of $100 a month until the same is
paid in full.

"3. That the parties originally agreed on an
amcunt of c¢hild support which did not follow the
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guidelines due to the fact that the [father] was
going Lo be keeping the c¢hildren more than tLhe
amount of time that would have been awarded in a
regular visitation order. There was conflicting
testimony as to whether or not the [father] had
followed the terms of the agreement, but there was
insufficient evidence presented to come to a
conclusion one way or Lhe other whether or not he
had followed the visitation as set out.
Furthermore, the [mother] did testify that the
[father] is now back following the schedule as set
out in the divocrce agreement. Therefore, since both
the 1ncome and the amount of visitation are
relatively the same as they were at the time the
agreement was entered, this Court could find no
grounds to justify a modification in child suppert
at this time."

On September 19, 2011, the mother filed a postjudgment
motion pursuant to Rule 5%({(e), Ala. R. Civ. P., requesting
that the trial court either order the father tc pay child
support pursuant to Rule 32 or modify the father's child-
support obligation to reflect the cost of the health insurance
Chat he nce longer pays. The trial court granted the mother's
postijudgment motion in part, and it issued an amended judgment
on October 19, 2011. The court acknowledged that, at the time
the divorce judgment was entered, the father was paying $718
a month for the "benefit and welfare of the children."™ The
trial court made this determination by adding $450 a month in

child support plus $268 a menth for health insurance. Thus,
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the trial court agreed with the mother's argument that,
because the father was no longer paying 5268 a month for
health insurance, there had been a "material change in amounts
paid by the [father],™ thereby justifying a modification of
the father's child-support okligation. The trial court held
that "[tlhis drop in the [father]'s financial respensibility
is a significant difference and Jjustifies a change in the
amount of child support.”" Based on those findings of fact,
the trial court ordered the father to pay $718 a month in
child support. Without filing any postjudgment motions, the
father timely appealed.

On appeal, the father argues: (1) that the trial ccurt
improperly modified his child-suppeort obligation because there
had not been a material change in circumstances and (2) that
the trial court erred by making him retroactively responsible
for certain expenses that he was not okligated by the divorce
Judgment to pay.

Our standard for reviewing these issues 1s well settled:

"When a trial court hears ore tenus evidence,

its Jjudgment based on facts found from that evidence

will not be disturbed on appeal unless the judgment

is not supperted by the evidence and is plainly and

palpakbly wrcng. Thrasher v. Wilburn, 574 So. 2d
839, 841 {(Ala., Civ. App. 1990). Further, matters of
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child support are within the sound discretion of the
trial court and will not be disturbed absent
evidence of an abuse of discretion or evidence that
the judgment is plainly and palpably wrong., Id."

Spencer v. Spencer, 812 Sc¢. 2d 1284, 1286 (Ala. Civ. App.

2001) . However, the trial ccourt's applicaticn of law to facts

ig reviewed de novo. 8ee Ladden v. Ladden, 49 So. 34 702, 712

(Ala. Civ. App. 2010}).

The father first argues that the trial court erred by
concluding that there had been & material change In
circumstances since the entry of the divorce Jjudgment,
Specifically, he contends that the trial court incorrectly
applied the law when it modified his child-support cocbligation
to reflect the cost of the health insurance that he was no
longer providing for the children,

Rule 32(A) (3) (¢}, Ala. R, Jud. Admin., states, 1in
pertinent part:

"There shall be a rebuttable presumption that child

support should be modified when the difference

between the existing child-support award and the
amount determined by application ¢f these guidelines
varies more than ten percent (10%), unless tLhe
variation 1s due to the fact that the existing
child-support award resulted from a rebuttal of the
guldelines and there has bkeen nc¢ change 1n the

circumstances that resulted in the rebuttal of the
guidelines."
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It is undisputed that the difference between the father's
original child-support obligaticon varied by more than 10% from
the amount determined by application of the child-support
guidelines. However, the father's original child-support
obligation was the result of a rebuttal of the guidelines
because 1t was by "fair, written agreement between the parties
establishing a different amount and stating the reasons
therefor.™ Rule 32{a) (i), Ala. R. Jud. Admin. Thus,
modification of the father's child-support obligation was
proper 1f there ™"'has been [a] change in the circumstances
that resulted in the [initial] rebuttal of the guidelines.'"™

Duke wv. Duke, 872 So. 2d 153, 157 (Ala. Civ. App. 2003)

(guoting former Rule 32(A){(3)(b), Ala. R. Jud. Admin.).-
Although the mcecther alleged that there had been a change in
the c¢ircumstances that resulted 1in the rebuttal of the
guidelines, i.e., that the father had not been exercising his
vigsitation to the full extent, the trial court did not find

that the circumstance that resulted in the initial rebuttal of

'Effective January 1, 2009, "[flormer subsection (b) of
Rule 32 (A} (3) was moved to subsection (c}." Comment to
Amendments to Rule 32, Ala. R. Jud. Admin., Effective January
1, 200¢9,

10
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the guidelines had changed so as to warrant modification under
Rule 32 ({A) (3} {(c). Accordingly, the mother was not entitled to
a rebuttable presumption that the father's child-support
obligation was due to be modified.

However, even when there is no rebuttable presumption
that a party's child-support obligation should be modified, we
have held that

"a trial court may [still] modify a child-suppcrt
award 'upon proof of a material change of
circumstances that is substantial and continuing.'
E.g., Romano v. Romanc, 703 So. 2d 374, 375 (Ala.
Civ. App. 18%7). See also Williams v. Braddy, 689
So. 2d 154 (Ala. Civ. App. 1896) (explaining that
the 'material change 1n c¢ircumstances' standard
applies even 1f the presumption in favor of
modification under [former] Rule 32(A) (3) (b)) 1is not
applicable) . See generally Thomas v. Vanhorn, 876
So. 2d 488, 491 (Ala. Civ. App. 2003) ('Child-
support Jjudgments are never absclutely "final"™ in
the strictest sense, Dbecause such Judgments are
always subject te modification in the future upon a
showing of a material change in circumstances.')."

Reeves v. Reeves, 8%4 So. 2d 712, 714 (Ala. Civ. App. 2004).

This court has held that "'[t]he standard for determining
changed circumstances is the increased needs of the child and
the ability of the parent to respond tce those needs.'" Allen
v. Allen, 966 So. 2d 929, 832 (Ala. Civ. App. 2007) (guoting

Coleman v. Coleman, 648 So. 2d 605, 606 (Ala. Civ. App.

11
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1894)). Although the record indicates that the mother would
be incurring an additional $25 a month for the needs of the
children, this court has held that such a minimal additional
monthly expense does not constitute a material change in

circumstances. 5See Reeves, 894 So. 2d at 715 {(holding that an

increase in the children's expenses in the amcunt of $30 a
month did "not constitute a material change in the needs,
conditions, and circumstances of the children™). Qur review
of the record fails tco lead us to any other evidence that
might support a finding that there has been a material change
in the needs, conditions, or circumstances of the children.-
Because the mother failed to prove that there has been a
material change in circumstances since the divorce judgment

was entered, we conclude that the trial court erred by

‘We note that this court has held that "the increase in
age of a minor c¢child and the correlative increase in need for
support, when coupled with the increase in the cost of living
due to inflation [cover a pericd of seven yesars], [was]
sufficient to constitute a material change of circumstances,”
where the father's income had increased and the mother had
recently become unemplcoyed. Campbell v. Tolbert, 656 30. 2d
828, 829-30 (Ala. Civ. App. 1994}. However, 1in the present
case, only twe yvears had passed since the divorce judgment was
entered and the trial Jjudge found that "the parties were
making about the same amount as they were making when the
original settlement agreement was entered intoc."

12
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modifying the father's child-support obligation. Accordingly,
that aspect of the trial court's judgment is reversed, and the
cause 18 remanded for the entry of a Jjudgment consistent with
this opinion.

The father alsoc argues that the trial court erred by
requiring him to reimburse the mother for one-half of the
expenses she had incurred on behalf of the children. However,
we will not address that argument on appeal because the father
has wholly failed to comply with Rule 28 (a}) (10), Ala. R. App.
P., which reguires an appellant to cite the cases, statutes,
and other authorities the appellant relies on to support the

arguments made on appeal. Sece Swindle v. Swindle, 55 So. 3d

1234, 1244 (Ala. Civ. App. 2010) (guoting White Sands Group,

L.L.C. v. PRS 11, LLC, 998 So. 24 1042, 1058 (Ala. 2008)) (the

appellant’'s failure to comply with Rule 28(a) (10} provides
this court with a basis for disregarding the appellant's
argument) . Accordingly, that aspect of the trial court's
Judgment that requires the father to pay the mother one-half

of certain expenses she incurred on behalf of the children is

13
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affirmed.”

Accordingly, the trial court's Jjudgment modifying the
father's child-support obligation is reversed, and the cause
is remanded with instructions to the trial court to enter a
Judgment consistent with this opinion. The remainder of the
trial court's judgment is affirmed.

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH
INSTRUCTIONS.

Pittman and Thomas, JJ., concur.

Moore, J., concurs in the result, without writing.

Thompson, P.J., concurs in part and dissents in part,
with writing.

"Although this court will not address the merits of the
father's argument on appeal, we note that the trial court
could have concluded that the father, during his testimeny at
the cre tenus hearing, accepted respensibility for paying one-
half of any noncovered medical expenses that had been incurred
by the children, despite the fact that the divorce judgment
did not reguire him to do contribute to one-half of any
noncovered medical expenses.

14
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THOMPSON, Presiding Judge, concurring in part and dissenting
in part.

I would affirm the judgment of the trial court in its
entirety. Therefore, I must respectfully dissent from the
main opinion to the extent that it reverses that pertion of

the Jjudgment modifying the father's child-support cbligation.
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