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Co f f e e C i r c u i t Court denying i t s motion t o s e t a s i d e a d e f a u l t 

judgment e n t e r e d a g a i n s t i t i n f a v o r o f M i c h a e l McCurdy. 
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On A p r i l 26, 2011, McCurdy i n i t i a t e d a c i v i l a c t i o n 

naming Camping World as a defendant. Camping World was s e r v e d 

w i t h McCurdy's c o m p l a i n t on May 13, 2011. On June 21, 2011, 

McCurdy f i l e d a motion under Rule 5 5 ( a ) , A l a . R. C i v . P., 

s e e k i n g the e n t r y of a d e f a u l t judgment a g a i n s t Camping World. 

On June 27, 2011, the t r i a l c o u r t g r a n t e d McCurdy's motion and 

e n t e r e d a d e f a u l t judgment a g a i n s t Camping World. On J u l y 8, 

2011, the a t t o r n e y s f o r Camping World appeared i n the a c t i o n . 

On J u l y 20, 2011, Camping World f i l e d a motion t o s e t a s i d e 

the d e f a u l t judgment p u r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . P., 

which motion i n c l u d e d s u p p o r t i n g a f f i d a v i t s . McCurdy d i d not 

f i l e a n y t h i n g i n o p p o s i t i o n t o , or o t h e r w i s e respond t o , 

Camping World's motion. 

On October 3, 2011, the t r i a l c o u r t heard o r a l arguments 

on the motion t o s e t a s i d e the d e f a u l t judgment and, 

t h e r e a f t e r , d e n i e d the motion, s t a t i n g t h a t the motion had not 

been s u p p o r t e d by "competent p r o o f " t h a t Camping World had a 

m e r i t o r i o u s defense t o the a c t i o n . Camping World t i m e l y 

appealed. 

McCurdy's c o m p l a i n t a l l e g e d t h a t Camping World had 

n e g l i g e n t l y h a n d l e d and damaged a r e c r e a t i o n a l v e h i c l e 
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b e l o n g i n g t o him t h a t he had t aken t o Camping World's f a c i l i t y 

f o r r e p a i r s . The c o m p l a i n t sought damages i n the amount of 

$50,000 and $299.04 i n c o u r t c o s t s . In i t s motion t o s e t a s i d e 

the d e f a u l t judgment, Camping World contended t h a t i t was not 

the p r o p e r defendant t o have been named i n the c o m p l a i n t and, 

as s upport f o r t h a t c o n t e n t i o n , s u b m i t t e d the a f f i d a v i t s of 

B r e n t Moody, a v i c e p r e s i d e n t of Camping World, and Gary 

C l i f t o n , a s e n i o r c l a i m s r e p r e s e n t a t i v e a t G a l l a g h e r B a s s e t t 

S e r v i c e s , I n c . ("Gallagher B a s s e t t " ) . The a f f i d a v i t s , Camping 

World a s s e r t e d , amounted t o e v i d e n c e e s t a b l i s h i n g a 

m e r i t o r i o u s d efense, demonstrated t h a t Camping World s h o u l d 

not be h e l d r e s p o n s i b l e f o r not h a v i n g answered the c o m p l a i n t , 

and showed t h a t McCurdy would not be p r e j u d i c e d i f the t r i a l 

c o u r t g r a n t e d Camping World's Rule 55(c) motion. C l i f t o n ' s 

a f f i d a v i t , i n p a r t i c u l a r , was s u p p o r t e d by correspondence 

between C l i f t o n and McCurdy's a t t o r n e y t o show t h a t s e t t l e m e n t 

n e g o t i a t i o n s between C l i f t o n and McCurdy's a t t o r n e y had 

commenced sometime b e f o r e March 25, 2011. A copy of a l e t t e r 

t o McCurdy's a t t o r n e y from C l i f t o n d a t e d June 15, 2011, l e s s 

than one week b e f o r e McCurdy sought the e n t r y o f a d e f a u l t 

judgment, e x p r e s s l y i n d i c a t e d t h a t C l i f t o n had engaged i n the 

3 



2110241 

s e t t l e m e n t n e g o t i a t i o n s on b e h a l f of Emerald Coast 

R e c r e a t i o n a l V e h i c l e C e n t e r s , LLC, d o i n g b u s i n e s s as Camping 

World R.V. S a l e s ("ECRVC"), an a f f i l i a t e o f Camping World, and 

s e t f o r t h a s e t t l e m e n t o f f e r . 

On a p p e a l , Camping World contends t h a t Alabama caselaw 

d i c t a t e s t h a t the t r i a l c o u r t s h o u l d have g r a n t e d i t s motion 

to s e t a s i d e the d e f a u l t judgment. S p e c i f i c a l l y , Camping World 

r a i s e s two i s s u e s on a p p e a l . The f i r s t i s s u e on a p p e a l i s 

whether the t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n i n 

d e n y i ng Camping World's motion t o s e t a s i d e the d e f a u l t 

judgment based on t h a t c o u r t ' s c o n c l u s i o n t h a t Camping World 

had f a i l e d t o e s t a b l i s h "competent p r o o f " of a m e r i t o r i o u s 

d e fense. The second i s s u e i s whether the t r i a l c o u r t s h o u l d 

have g r a n t e d Camping World's motion t o s e t a s i d e the d e f a u l t 

judgment a f t e r w e i g h i n g the f a c t o r s s e t out i n K i r t l a n d v.  

F o r t Morgan Auth. Sewer Serv., I n c . , 524 So. 2d 600 ( A l a . 

1988). 

I t i s w e l l s e t t l e d t h a t t r i a l c o u r t s are a f f o r d e d 

d i s c r e t i o n t o determine whether t o s e t a s i d e a d e f a u l t 

judgment; a t r i a l c o u r t ' s d e c i s i o n i n t h a t r e g a r d w i l l not be 

r e v e r s e d u n l e s s the r e c o r d r e v e a l s t h a t the t r i a l c o u r t a c t e d 
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o u t s i d e t h a t d i s c r e t i o n . See Bennett v. Mortgage E l e c . 

R e g i s t r a t i o n Sys., I n c . , 966 So. 2d 935 ( A l a . C i v . App. 2007). 

"'A t r i a l c o u r t has b r o a d d i s c r e t i o n 
i n d e c i d i n g whether t o g r a n t or deny a 
motion t o s e t a s i d e a d e f a u l t judgment. 
K i r t l a n d v. F o r t Morgan Auth. Sewer Serv.,  
I n c . , 524 So. 2d 600 ( A l a . 1988). ... That 
d i s c r e t i o n , a l t h o u g h broad, r e q u i r e s the 
t r i a l c o u r t t o b a l a n c e two competing p o l i c y 
i n t e r e s t s a s s o c i a t e d w i t h d e f a u l t 
judgments: the need t o promote j u d i c i a l 
economy and a l i t i g a n t ' s r i g h t t o defend an 
a c t i o n on the m e r i t s . 524 So. 2d a t 604.' 

" Z e l l e r v. B a i l e y , 950 So. 2d 1149, 1152 ( A l a . 
2006). T h i s c o u r t has e x p l a i n e d the f o l l o w i n g 
p r i n c i p l e s t h a t guide our r e v i e w of the t r i a l 
c o u r t ' s d e c i s i o n : 

"'Our supreme c o u r t has h e l d t h a t the t r i a l 
c o u r t ' s use of d i s c r e t i o n a r y a u t h o r i t y 
s h o u l d be r e s o l v e d i n f a v o r o f the 
d e f a u l t i n g p a r t y where t h e r e i s doubt as t o 
the p r o p r i e t y of the d e f a u l t judgment. 
Johnson v. Moore, 514 So. 2d 1343 ( A l a . 
1987) . Our supreme c o u r t has a l s o 
e s t a b l i s h e d g u i d e l i n e s t o a s s i s t a t r i a l 
judge i n e x e r c i s i n g h i s d i s c r e t i o n . ' 

"'"'A t r i a l c o u r t ' s 
b r o a d d i s c r e t i o n a r y 
a u t h o r i t y under Rule 
55(c) s h o u l d not be 
e xe r c i s e d w i t ho u t 
c o n s i d e r i n g t h e 
f o l l o w i n g t h r e e 
f a c t o r s : 1) whether the 
d e f e n d a n t h a s a 
m e r i t o r i o u s defense; 2) 
whether the p l a i n t i f f 
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w i l l be u n f a i r l y 
p r e j u d i c e d i f the 
d e f a u l t judgment i s s e t 
a s i d e ; and 3) whether 
the d e f a u l t judgment 
was a r e s u l t o f the 
d e f e n d a n t ' s own 
c u l p a b l e conduct.' 

" ' " K i r t l a n d , 524 So. 2d [600] a t 605 
[ ( A l a . 1 9 8 8 ) ] . " 

" " M a r t i n v. Crumpton, 883 So. 2d 700, 703 
( A l a . C i v . App. 2003).' 

"'Rudolf [v. P h i l y a w ] , 909 So. 2d [200] a t 202-03 
( A l a . C i v . App. 2 0 0 5 ) ] . 'The law i n Alabama i s c l e a r 
t h a t the d e f a u l t i n g p a r t y has the i n i t i a l burden of 
d e m o n s t r a t i n g the e x i s t e n c e of the K i r t l a n d 
f a c t o r s . ' I d . a t 203 ( c i t i n g Ex p a r t e F a m i l y D o l l a r 
S t o r e s , 906 So. 2d 892, 899-900 ( A l a . 2005); 
P h i l l i p s v. Randolph, 828 So. 2d 269, 278 ( A l a . 
2002); and K i r t l a n d , 524 So. 2d a t 605-608)." 

Bennett , 966 So. 2d a t 937. 

When r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a Rule 5 5 ( c ) , 

A l a . R. C i v . P., motion and c o n s i d e r i n g the K i r t l a n d f a c t o r s , 

we keep i n mind t h a t , " [ a ] l t h o u g h Rule 5 5 ( c ) , [Ala.] R. C i v . 

P., v e s t s the t r i a l c o u r t w i t h d i s c r e t i o n i n r u l i n g on a Rule 

55(c) motion, A r t i c l e I , §§ 6, 10, and 13, of the Alabama 

C o n s t i t u t i o n of 1901 r e q u i r e s t h a t a t r i a l c o u r t e x h i b i t a 

l a r g e and l i b e r a l d i s c o n t e n t a g a i n s t a d j u d i c a t i o n of r i g h t s by 

d e f a u l t . " Sanders v. Weaver, 583 So. 2d 1326, 1328 ( A l a . 
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1991). In r u l i n g on a Rule 55(c) motion, a t r i a l c o u r t "must 

b e g i n w i t h the presumption t h a t a l i t i g a n t has a paramount 

r i g h t t o defend on the m e r i t s and t h a t , t h e r e f o r e , cases 

s h o u l d be r e s o l v e d on the m e r i t s whenever p r a c t i c a b l e . " Jones  

v. Hydro-Wave of Alabama, I n c . , 524 So. 2d 610, 613 ( A l a . 

1988). 

The f i r s t i s s u e r a i s e d by Camping World i s whether the 

t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n by denying Camping 

World's Rule 55(c) motion based on i t s c o n c l u s i o n t h a t Camping 

World had not e s t a b l i s h e d "competent p r o o f " of a m e r i t o r i o u s 

defense. The ev i d e n c e p r o v i d e d by Camping World tended t o show 

t h a t Camping World had been i m p r o p e r l y named i n the l a w s u i t . 

A c c o r d i n g t o Camping World, the p r o p e r defendant i n the a c t i o n 

was, i n s t e a d , ECRVC, because ECRVC, an a f f i l i a t e of Camping 

World, had o p e r a t e d the r e p a i r f a c i l i t y t o which McCurdy had 

taken h i s v e h i c l e t o be r e p a i r e d ; d e s p i t e the a f f i l i a t i o n and 

s i m i l a r names, ECRVC and Camping World are s e p a r a t e e n t i t i e s , 

and Camping World contended t h a t ECRVC was the o n l y e n t i t y 

e n t r u s t e d w i t h the care and r e p a i r of the v e h i c l e . Moody 

t e s t i f i e d i n h i s a f f i d a v i t t h a t ECRVC, not Camping World, had 

e n t e r e d i n t o a c o n t r a c t t o p e r f o r m work on McCurdy's v e h i c l e . 
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A d d i t i o n a l l y , a l e t t e r from G a l l a g h e r B a s s e t t t o McCurdy's 

c o u n s e l , which was a t t a c h e d as an e x h i b i t t o C l i f t o n ' s 

a f f i d a v i t , e x p r e s s l y s t a t e d t h a t G a l l a g h e r B a s s e t t had engaged 

i n s e t t l e m e n t n e g o t i a t i o n s w i t h McCurdy's c o u n s e l s o l e l y i n 

i t s c a p a c i t y as a c l a i m s r e p r e s e n t a t i v e on b e h a l f of ECRVC and 

not on b e h a l f of Camping World. McCurdy o f f e r e d no e v i d e n c e t o 

re b u t Camping World's p o s i t i o n t h a t i t had been i m p r o p e r l y 

named i n the l a w s u i t , except t o s t a t e t h a t McCurdy had 

d i r e c t e d payment f o r the r e p a i r s t o Camping World. The r e c o r d 

does not i n c l u d e a copy of a check or o t h e r form of payment; 

i n any event, e v i d e n c e of McCurdy's p u r p o r t e d payment t o 

"Camping World" would not have n e c e s s a r i l y undermined, much 

l e s s d i s p o s e d o f , Camping World's argument t h a t i t had not 

been the e n t i t y w i t h whom McCurdy had c o n t r a c t e d f o r r e p a i r 

work because such payment v e r y w e l l may have been d i r e c t e d t o 

ECRVC, which does b u s i n e s s as Camping World RV S a l e s . In h i s 

b r i e f t o t h i s c o u r t , McCurdy s t a t e s t h a t G a l l a g h e r B a s s e t t had 

engaged i n s e t t l e m e n t n e g o t i a t i o n s w i t h McCurdy's a t t o r n e y on 

b e h a l f of Camping World, which i s i n c o n s i s t e n t w i t h the 

w r i t t e n correspondence between C l i f t o n and McCurdy's a t t o r n e y , 
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which, as noted, was a t t a c h e d as an e x h i b i t t o C l i f t o n ' s 

a f f i d a v i t . 

We conclude t h a t the e v i d e n c e s u b m i t t e d by Camping World 

i n s u p port of i t s motion t o s e t a s i d e the d e f a u l t judgment was 

s u f f i c i e n t t o e s t a b l i s h a m e r i t o r i o u s defense, and, t h u s , t h i s 

K i r t l a n d f a c t o r weighs i n f a v o r of g r a n t i n g i t s motion t o s e t 

a s i d e the d e f a u l t judgment. Alabama P a i n C o n s u l t a n t s , LLC v.  

Aspen M e d i c a l P r o d u c t s , I n c . , 963 So. 2d 666 ( A l a . C i v . App. 

2007) (upon which Camping World r e l i e d i n i t s motion t o s e t 

a s i d e and i n i t s b r i e f on a p p e a l ) , "'a d e f a u l t i n g p a r t y has 

s a t i s f a c t o r i l y made a showing of a m e r i t o r i o u s defense when 

a l l e g a t i o n s ... i n a motion t o s e t a s i d e the d e f a u l t judgment 

and i t s s u p p o r t i n g a f f i d a v i t s , i f proven a t t r i a l , would 

c o n s t i t u t e a complete defense t o the a c t i o n s '" 963 So. 2d 

a t 668 ( q u o t i n g K i r t l a n d , 524 So. 2d a t 606). In t h i s case, i f 

Camping World's a l l e g a t i o n t h a t i t had not undertaken any duty 

to McCurdy i s proven a t t r i a l , i t would o p e r a t e as a complete 

defense t o McCurdy's c l a i m s ; moreover, Camping World's 

e v i d e n t i a r y showing i n s u p p o r t of i t s p o s i t i o n was not 

c h a l l e n g e d by McCurdy. Because Camping World s u f f i c i e n t l y 

demonstrated the e x i s t e n c e of a m e r i t o r i o u s defense, t h i s 
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K i r t l a n d f a c t o r weighs i n f a v o r of g r a n t i n g the motion t o s e t 

a s i d e the d e f a u l t judgment, and the t r i a l c o u r t e r r e d i n 

d e n y i ng the motion based on i t s d e t e r m i n a t i o n t h a t Camping 

World had not p r e s e n t e d e v i d e n c e of a m e r i t o r i o u s defense. 

Next, we must address the r e m a i n i n g i s s u e on a p p e a l 

whether the r e m a i n i n g two K i r t l a n d f a c t o r s weigh i n f a v o r of 

g r a n t i n g Camping World's motion and, t h u s , s u p p o r t r e v e r s i n g 

the t r i a l c o u r t ' s judgment. See K i r t l a n d , 524 So. 2d a t 605. 

F i r s t , we conclude t h a t McCurdy would not have been p r e j u d i c e d 

by the t r i a l c o u r t ' s s e t t i n g a s i d e the d e f a u l t judgment. 

McCurdy d i d not argue i n the t r i a l c o u r t t h a t he would be 

p r e j u d i c e d , and he does not contend t h a t he would be 

p r e j u d i c e d i n h i s b r i e f on a p p e a l . 

Second, we conclude t h a t any c u l p a b i l i t y on the p a r t of 

Camping World r e l a t i n g t o Camping World's f a i l u r e t o answer 

the c o m p l a i n t i s not s u f f i c i e n t t o s upport the t r i a l c o u r t ' s 

d e n i a l of Camping World's Rule 55(c) motion i n l i g h t of the 

e v i d e n c e s a t i s f y i n g the f i r s t two K i r t l a n d f a c t o r s . As t o the 

t h i r d K i r t l a n d f a c t o r r e l a t i n g t o c u l p a b i l i t y , we must 

c o n s i d e r whether Camping World, the d e f a u l t i n g p a r t y , a c t e d 

w i l l f u l l y or i n bad f a i t h , 524 So. 2d a t 607, and, i n 
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r e s o l v i n g t h a t i s s u e , we l o o k t o Sanders i n which a s i m i l a r 

s i t u a t i o n was addressed. In Sanders, the r e c o r d r e v e a l e d t h a t 

an answer had not been f i l e d due t o the n e g l i g e n c e of the 

defendant's i n s u r e r ' s c l a i m s r e p r e s e n t a t i v e , " n o t [due] t o 

w i l l f u l d i s r e g a r d of c o u r t r u l e s . " 583 So. 2d a t 1329. 

In t h i s case, the r e c o r d i n c l u d e s u n c o n t e s t e d e v i d e n c e 

i n d i c a t i n g t h a t Camping World e x p e c t e d C l i f t o n , a c t i n g on 

b e h a l f of ECRVC, t o i n f o r m McCurdy t h a t ECRVC, not Camping 

World, s h o u l d have been named i n the a c t i o n and t o n e g o t i a t e 

a s e t t l e m e n t o r , i f n e c e s s a r y , p r o c e e d w i t h l i t i g a t i o n on 

b e h a l f of ECRVC. Whether Camping World's f a i l u r e t o f i l e an 

answer was the r e s u l t of C l i f t o n ' s g o o d - f a i t h b e l i e f t h a t the 

ongoing s e t t l e m e n t n e g o t i a t i o n s w i t h McCurdy's a t t o r n e y 

o b v i a t e d the need t o answer the c o m p l a i n t or was the r e s u l t of 

C l i f t o n ' s i n a c t i o n , such f a i l u r e was, a t w o r s t , n e g l i g e n c e ; 

the correspondence between C l i f t o n and McCurdy's a t t o r n e y 

r e g a r d i n g a s e t t l e m e n t , e s p e c i a l l y C l i f t o n ' s l e t t e r d a t e d June 

15, 2011, e x t e n d i n g a s e t t l e m e n t o f f e r t o McCurdy's a t t o r n e y , 

demonstrates t h a t C l i f t o n was a c t i v e l y t r y i n g t o s e t t l e the 

case, which, i n t u r n , suggests t h a t the f a i l u r e t o f i l e an 

answer was based on C l i n t o n ' s g o o d - f a i t h b e l i e f t h a t he would 
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rea c h a s e t t l e m e n t on b e h a l f of ECRVC. Because " [ n ] e g l i g e n c e 

by i t s e l f i s i n s u f f i c i e n t f o r r e f u s i n g t o g r a n t a Rule 55(c) 

motion," Sanders, 583 So. 2d a t 1328, and i n l i g h t of the 

evid e n c e s a t i s f y i n g the f i r s t two K i r t l a n d f a c t o r s , we 

conclude t h a t the t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n by 

denying Camping World's Rule 55(c) motion. 

REVERSED AND REMANDED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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