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This court's opinion of November 2, 2012, is withdrawn,
and the following is substituted therefor.

On April 25, 2011, the superintendent for the Huntsville
City Board of Education ("the Board"), Dr. Ann Roy Moore ("the
superintendent™}, notified James Stranahan and Dwight Holmes,
among others, of her intention to seek the termination of
their employment with the Board. Stranahan and Hclmes were
employed as mechanics for the Board. As the basis for the
terminations, the superintendent stated in the notices that,
because of adverse financial conditions, the Board was
regquired to terminate the emplovment of some of its employees
and that the Board had implemented a Reduction in Force
("RIF") policy to accomplish that task. Stranahan and Holmes
eceach contested the propcesed termination of his employment
pursuant tce the RIF policy. We note that these actions are
governed by the former Fair Dismissal Act {("the former FDA™),
% 36-26-100 et seqg., Ala. Code 1975, which has been repealed
and replaced by the Students First Act ("the SFA"}, & 16-24C-1
et seg., Ala. Code 1975, effective July 1, 2011. See also

Board of Sch. Comm'rs of Mcbhbile Cnty. v. Christopher, 97 So.

3d 163, 171 (Ala. Civ. App. 2012) (holding that portions of
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the SFA that provide that the SFA is effective upon 1its
passage were substantive in nature and, therefore, that the
SFA could not have retrospective application). It is
undisputed that Stranahan and Holmes were nonprcbhationary
employees under the former FDA.

On May 17, 2011, the Bocard approved the terminaticn of
the employment of Stranahan and Holmes, among others, and
Stranahan and Holmes each sought review of that decision
pursuant to former & 36-26-105, Ala. Code 1875. Cn September
14, 2011, a hearing officer received ore tenus evidence in
Stranahan's action, and on November 19, 2011, the hearing
officer entered a decision reversing the decision of the
Board. On October 7, 2011, a hearing officer conducted a
hearing in Hcelmes's action, and on December 1, 2011, the
hearing officer entered a decisiocon reversing the decision of
the Board.

The Board filed timely reguests for an appeal in bocth
actions. See former § 36-26-104(k), Ala. Code 1975. This
court accepted the appeals. Stranahan's appeal was assigned

appeal number 2110252, and Holmes's appeal was assigned appeal
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number 2110286. This court ordered, ex mero motu, that the
two appeals be consolidated.!

On appeal, the Board first argues that the hearing
officers each erred in determining that the Board did not
provide Stranahan and Holmes proper notice of the intended
terminaticn of their employment. We note that the facts
pertaining to this issue are undisputed, and, therefore, the
argument involves whether the hearing officers properly
applied the law to the undisputed facts. Accordingly, this

court reviews this issue de novo. Ex parte Sclevn, 23 So. 2d

584, 587 (Ala. 2009).

The former FDA provided that a notice of termination to
a nonprobationary employvee "shall state the reasons for the
proposed termination, shall c¢ontain a short and plain
statement of the facts showing that the tCermination is taken
for one or mere of the reasons listed in Section 36-26-102,
and shall state the time and place for the board's meeting on

the proposed termination...." Fermer & 36-26-103(a). The

'The parties to these appeals were invited to submit
briefs as amici curiae on a Jurisdictional issue to be
addressed in Beard of School Commissioners of Mobile County v,
Christopher, supra. Briefing in these appeals was stayed
pending the decision in that case.

4
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former FDA provided that the employment of nonprobaticnary
employees such as Stranahan and Holmes may be terminated "for
failure to perform his or her duties in a satisfactory manner,
incompetency, neglect of duty, insubordination, immorality,
Justifiable decrease in jobks in the system, or other good and
Just causes." Former § 36-26-102, Ala. Code 1975,

The termination notices sent by the superintendent to
Stranahan and Holmes stated, in pertinent part:

"You are hereby given notice of my intention to
recommend termination of the employment of [your
employment as] a Mechanic for Huntsville City Beard
of Education as provided in & 36-26-102, Ala. Code
1875. The reason for the proposed termination is as
follows: justifiable decrease in jobs in the system
or cther good and just causes.

"The facts showing that the terminaticn is taken
for one or mere of the reasons listed in § 36-26-
102, Ala. Code 1975, are as follows:

"1} Due to financial c¢ircumstances,
the Board must reduce the number of its
emplovyees. To accomplish this, the Board
had adopted a Reduction in Force plan. The
selection of the emplcvees to be terminated
is bkased wupon the Job classifications
affected by the Reduction in Fcrce plan and
years of service within the Huntsville
Scheool System (those with fewer vyears of
service 1in each specifically identifled
area are to be terminated before those with
greater seniority)."
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The hearing officer reviewing Stranahan's action found
that the notice guoted above was "very vague and [did] not
provide sufficient information to an employes to mount a
defense.” The hearing officer in Holmes's action found the
notice vague and ambiguous and stated that it "provide[d] no
factual rationale relative to the Board's decision to
terminate." In reaching their decisions, Dboth hearing
officers concluded that the notices did not sufficliently
apprise Stranahan and Holmes that the reason for the
termination of their employment, or that the termination of
employment of other mechanics, was a cost-savings measure.

The Board contends that its statement c¢f the basis for
the proposed terminaticns of Stranahan's and Holmes's
employment was a sufficient "short and plain statement cof the
facts" under former & 36-26-103(a). The Board argues that the
former FDA did not require that it include in its "short and
plain statement of the facts" a detailed explanation of
proration of state funding, the funding of school boards, and
the Fiscal Acccuntability Act, & 16-13A-1 et seqg., Ala. Ccde

1875.
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In Bishop State Community College v. Archible, 23 So. 3d

588 (Ala. Civ. App. 2009) ("Archible"), this court addressed
whether a notice of termination under the former FDA was
sufficient under former § 326-26-103. In that case, two
employees were notified of the intent to terminate their
employment with Bishop State, a community college subkject to
the former FDA. The notices that the employees received
stated an identical factual basis for each employee's
termination, specifically: "'You committed financial
lmproprieties 1n relation to the receiving of financial aid
and scholarships.'" Archible, 33 So. 3d at 580. This court
originally held that, considering the notice and the
surrounding circumstances, that notice was sufficient under

the former FDA. Bishop State Cmty. Coll. wv. Archible, 23 So.

3d 577, 584 (Ala. Civ. App. 2008). On certiorari review, cur
supreme court held that this court had erred in considering
the "surrounding circumstances" 1in determining whether the
notice provided to the employvees by Bishop State was
sufficient, and i1t reversed this court's judgment. Ex parte
Soleyn, 33 Sc. 3d at 587. In so holding, our supreme court

stated:
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"Section 36-26-1023 provides the exclusive means by
which an employer such as Bishop State may Lerminate
employees such as Archible and Soleyn. Under §
36-26-103{(a), Bishop State was clearly obligated to
provide each employee with a notice of intent to
Lerminate his employment that 'statel[d] Lhe reasons
for the proposed termination' and that 'contain[ed]
a short and plain statement o¢f the facts showing
that the termination [was] taken for one or more of
the reasons listed in Secticen 36-26-102.'"

Ex parte Solevyn, 33 Sco. 3d at 588,

In Archible, supra, on remand from the supreme court's

decision in Ex parte Solevyn, supra, this court stated:

"This court has held that, in order to afford
minimal due process to an employee under the [Fair
Dismissal] Act, the nctice of proposed termination
must advise the employee '"of the cause or causes
for his [or her] termination in sufficient detail to
fairly enable him [or her] to show any error that
may exist."' State Tenure Comm'n v. Page, 777 So.
2d 126, 131 (Ala. Civ. App. 2000) {(guoting Jamecs v.
Board of 8chool Comm'rs of Mobkile County, 484 T,
Supp. 705, 715 (8.D. Ala. 1979), guoting 1in turn
Stewart v, Bailey, 556 F.2d 281, 285 (bth Cir.
1877)); see also State Tenure Comm'n v. Jackson, 881
So. 2d 445, 449 (Ala. Civ. App. 2003) (stating that
the notice of proposed termination should be
'sufficiently detailed to provide an adeguate
oppertunity for [the emplovee] to prepare a defense
to these charges'). In the present cases, the
notices of proposed termination do not meet the
requirement of setting ferth a 'shert and plain
statement of the facts.' DNeither notice set forth
what 'financial improprietlies’' had been committed so
as '"to provide an adeguate opportunity for [the
employees] to prepare a defense to those charges.'
Jackson, 881 So. 2d at 449%. The language used 1s so
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vague as to fall below the minimum due process that
must be afforded an employee under the Act."

Archible, 33 So. 3d at 580-91.

In the present case, the Becard cited a "jJustifiable
decrease in jobs in the system" as the reason for the proposed
Lerminaticns. See former § 36-26-102, Ala. Code 1975, 1In the
notices, the Board then explained that reason by c¢iting
financial circumstances that necessitated the imposition of
the RIF policy, and it explained the manner in which the
employees whose employment was Lo be terminated under the RIF
policy would be selected. Thus, the notices of termination
provided by the Board explained that the Board's current
financial circumstances warranted the decrease of jobs in the

system. See Ex parte Soleyn, 33 So. 3d at 588,

Stranahan and Holmes each argue that under Archible,
supra, a more detailed explanation of the basis of the Board's
financial situation was required., We disagree. As the Board
points cut, in Archible, supra, the terminations at issue were
proposed because of financial improprieties, and this court
determined that a more information was reguired,. TC seems
axiomatic that a more detailed statement of allegations of

misconduct would be necessary Lo allow an accused employee to
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defend against those allegations. In this case, however,
there are no adverse allegations for Stranahan or Holmes to
defend against. The basis for the proposed terminations was
that the Board was experiencing financial difficulties
necessitating the implementation of the RIF policy. The
primary argument asserted by Stranahan and Holmes before the
hearing officers was that the notice they received from the
superintendent did not afford them sufficient information to
defend against the specific selection of them as employees
whose employment was to be terminated. We cannct conclude
that the former FDA requlired, as part of the Bcard's notice to
each employee terminated under a RIF policy, that the Bcard
set forth the specific facts underlying 1ts financial
condition and the expected benefit of the implementation of
the RIF policy, particularly with regard to each employee
terminated.

We conclude that the hearing officers erred 1in
determining that the superintendent's notices to Stranahan and
Holmes were insufficient under former § 36-26-103, Ala. Ccde
1875. The hearing officer in Holmes's action concluded that

the notice Holmes received was insufficient and pretermitted

10
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consideration of the other 1issues raised. Accordingly, we
reverse the decision entered with regard to Holmes, and we
remand the cause in appeal number 2110284 to the hearing
officer for further proceedings consistent with this opinion.

In appeal number 2110252 pertaining to Stranahan, the
hearing cfficer alsc determined that the Board had not met its
burden in presenting evidence in support of the termination of
Stranahan's employment. The hearing officer determined that
the Board had not demonstrated a proper basis for determining
that terminating Stranahan's employment would result in a cost
savings to the Board. However, this ccurt held in

Christopher, supra, that, when it has been determined that a

teacher's employment was terminated because of a "Justifiable
decrease 1in jobs 1in the system," see former § 36-26-102, the
hearing officer lacks the authority Lo determine whether the
termination of the employment of a particular employee was
Justifiable. &7 So. 3d at 176. In that case, the hearing
officer, although recognizing the validity of the
implementation of the RIF policy, found that Christopher was
an excellent employee and an asset to the school system and,

thus, reversed the termination decision. This court reversed

11
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the decision of the Thearing officer, concluding that
termination decisions under a RIF policy were within the
discretion of the employving board. The court explained, in
part:

"In the case of & termination pursuant to a RIF
policy, ... the conduct of the employee is not at
issue. The purpose of a termination pursuant tc a
RIF policy is cost savings to the employing board.
Where a termination of employment is made because of
a Jjustifiable decrease in the Jjcbs in the system,
see former & 36-26-102, the selection ¢f any other
form ¢f discipline or sanction under former §& 36-26-
104¢a) [, Ala. Code 1975,] would not achieve the
long-term cost-savings goal of the termination
pursuant to a RIF policy."®

Christopher, 97 So0. 3d at 174.

In this case, the hearing officer in Stranahan's action
determined that the Board had failed tc meet "its burden to
prove the reasons for termination stated in the termination
letter," 1.e., that there were financial reasons warranting
the imposition of the RIF policy. In his analysis of that
issue, the hearing officer found that any cost savings from

terminating Stranahan's employment were minimal at best, that

‘Under former & 36-26-104(a), the hearing officer could
select any of the following actions to be taken with regard to
the employee: "Terminaticn ¢f the employee, a suspension of
the employee, with or without pay, a reprimand, other
disclplinary action, or no action against the employee."

12
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the Board did not present evidence 1in the form of a cost
analysis to demonstrate its savings in terminating Stranahan's
employment, and that the Board "used the artifice of
terminating employees and shifting to contractors™ in order to
attempt to save money. However, under the holding in

Christopher, supra, the merits of the RBcard's decisions made

pursuant to a RIF policy, so long as those decisions are not
made with an 1improper motive, are not within the scope of

review of the hearing officer.’ Accordingly, "[w]e agree with

‘On application for rehearing, Stranahan and Holmes each
contend that he alleged that his employvment was terminated for
an improper reason. See Christopher, 97 So. 3d at 173-74 {("We
cannot agree with the hearing cofficer's determination that
former & 36-26-104(a) authorized him to determine, 1n the
absence of allegations of improper motive, whether the
terminaticon o¢f & particular employee's employment was
justifiable under a RIF policy."). In asserting that
argument, Stranahan and Holmes each cite to pertions of the
record in support of their allegation that the terminations
were "arbitrary." We note that that allegatlion 1s irrelevant
to a determination whether nctice of the termination itself
was sufficient. Further, to the extent Stranahan argues that
the hearing officer could consider his purported allegation of
improper metive Lo determine whether the termination of his
employment was valid under the RIF policy, we conclude he has
failed to demonstrate error,. In the context of the former
FDA, a termination of employment for "improper reasons”
required that the termination be shown to have cccurred for
personal cr political reascns. See former & 36-26-102, Ala.
Code 1975 (the termination of a nonprobatioconary employee's
employment "shall not ke made for political or perscnal
reasons on the part of any party recommending or voting to

13
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the Board that the responsikbility for making the difficult
decisions regarding which positions to eliminate pursuant to
a Justified implementation of a RIF policy rests with the
Board and that hearing officers and the courts 'are not
permitted to usurp the role o¢f the school beoard.'™

Christopher, %7 So. 3d at 176 (quoting Walker v. Mcntgomery

Cnty. Bd. c¢f Educ., 85 So. 34 1008, 1016 (Ala. Civ. App.

2011)). Accordingly, we reverse the decision of the hearing
officer in Stranahan's appeal, number 2110252, and we remand
the cause to the hearing officer for further prcceedings
consistent with this opinion.

2110252--APPLICATION FCR REHEARING GRANTED; QOPINION OF
NOVEMBER 2, 2012, WITHDRAWN,; QPINION SUBSTITUTED; REVERSED AND
REMANDED.

2110286—--APPLICATION FCR REHEARING GRANTED; OPINION OF

NOVEMBER 2, 2012, WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND

REMANDED.
approve sald terminaticn™); Bishop State Cmty. Ccll, v,
Thomas, 13 So. 3d 978, 985 (Ala. Civ. App. 2008). The

allegaticon by Stranahan or Holmes that the termination of his
employment was "arbitrary" does not constitute an argument
that the termination was made for persconal or political
reasons.

14
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Pittman and Donaldson, JJ., concur.

Moore, J., concurs specially, which Thomas, J., Joins.

15
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MOORE, Judge, concurring specially.

The primary 1lssue on appeal 1s whether James Stranahan
and Dwight Holmes received sufficient notice of the reasons
for the proposed termination of their employment, pursuant to
former &% 36-26-103(a), Ala. Code 1975, a part of the former
Fair Dismissal Act ("the former FDA"), former & 36-26-100 et
seqg., Ala. Code 1975, which provided, in pertinent part, that
a nctice of terminaticon to a nonprokaticnary employee "shzall
state the reasons for the proposed termination [and] shzall
contain a short and plain statement of the facts showing that
the termination 1s taken for one or more ¢of the reascns listed
in Section 36-26-102[, Ala. Code 1975] ...."

The records in these consolidated appeals show that Dr.
Ann Roy Moore, then superintendent of the Huntsville City
Board of Education ("the Board"), sent letters to Stranahan
and Helmes stating that she was recommending termination of
their employment because ¢f "a justifiable decrease in Jjobs in
the system or other geood and just causes." Both of those
grounds are contalned 1In former § 36-26-102. Thus, the
letters clearly informed Stranahan and Holmes of the statutcry

reasons for the proposed termination of their employment.

16
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The 1letters further stated that, "[dlue to Ifinancial
circumstances, the Board must reduce the number of its
employees." The hearing officers who reviewed the actions of
the Board 1n terminating the employment of Stranahan and
Holmes concluded that this information did not satisfy the
requirement in former § 26-26-103(a) that the Bocard supply "a
short and plain statement o¢f the facts showing that the
termination 1s taken for one or more of the reasons listed in
Section 26-26-102." In particular, the hearing officers
determined that the notices failed to ccocmply with the

standards established in Bishop State Community Ccocllege v.

Archible, 332 So. 3d 577 (Ala. Civ. App. 2008) ("Archible 1M),

reversed, Ex parte Sclevyn, 33 So. 3d 584 (Ala. 2009}, opinion

on remand, 33 So. 3d 588 (Ala. Civ. App. 2009) ("Archible
TI™).

In Archible I, this court held that a school board must

comply with due prccess Dby giving 1ts nonprcbationary
employees "notice of the reasons for their terminaticons in
sufficient detail to provide them an adequate opportunity to
prepare a defense to those charges." 2323 So. 3d at 583. This

court agreed that a notice complies with due process when it

17
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"'creates a material and clear "[blurden of [p]lroof™ for the
[elmplover and an equally clear "[plosition of [d]lefense” for
the [e]lmployee'™ because the notice "must be sufficient to
apprise the employee of the grounds for terminaticn the
employer intends to prove and against which the employee will
have to defend.”" 33 So. 3d at 583 (quoting hearing cocfficer's
decision). Under that standard,

"an emplovying authority subject to the [former FDA]

may not simply recite a statutory ground for

termination, but must notify the employee of the

factual bases underlying that ground. .. However,

the employer need not provide a detailed statement

of the evidence that would be presented against the

employee at a termination hearing to prove the

factual basis for the termination."

Td. TIn Ex parte Soleyn, our supreme court further clarified

that the notice must contain sufficient information on its cwn
to allow an employee an adequate opportunity to contest the
preposed termination without reference to "surrounding

circumstances.” Ex parte Soleyn, 33 So., 3d at 587-88. Oon

remand from the supreme court, this court held that a letter
informing Angelo Archible that his employment was to be
terminated for "'financial improprieties in relation to the

receiving of financial aid and scholarships'" did not

18
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adequately apprise Archible of the specific "improprieties”
that he had allegedly committed. 33 So. 32d at 5%0-91.

In this case, the Board cited "financial circumstances"
as the reason for its decision to reduce its workforce. By
naming "financial circumstances” as the motivating factor, the
Board neotified Stranahan and Holmes that it was not basing the
reduction in force on a decrease in the student population,
technological advances eliminating the need for their
positions, the reorganization of the school district or the
mechanic department within the district, the discontinuance or
reduction of the use of the wvehicles they serviced, or other
similar justifications. The notice necessarily imparted that
the Board intended to reduce its workforce exclusively to save
the costs associated with the salaries and other monetary
benefits pvayvable tce Stranahan and Holmes and not for any other
reason.

The letters thus informed Stranahan and Holmes that the
Board intended to prove that it had decided to lessen the
number of its employees as cne rational method of correcting

a poor financial condition. See Huntsville City Bd. of Educ.

v. Frasier, [Ms. 2110427, Febh. 22, 2013] Sso. 3d (Ala.

19
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Civ. App. 2013). The letters sufficiently notified Stranahan
and Holmes that they could defend against the termination of
their positions by showing "'that there 1s no raticnal basis
for the decision [to implement a reduction in force] or that
it is based on personal, political or discriminatory motives
or 18 a subterfuge to avoid rights arising from [the

employee's nonprokationary status],'" Frasier, So. 3d at

(guoting Taborn v. Hammonds, 324 N.C. 546, 556, 380 S.E.2d

513, 519 (1989)), or, additionally, by proving that the Bocard
did not follow i1its reduction-in-force policy or that the Bcard
had impermissibly retained a probationary employee in their

positions. Frasier, supra.

The letters did ncot convey to Stranahan and Helmes the
exact financial condition of the Board; nor did the letters
specify the nature of the causes leading to that financial
condition or the extent of the financial relief the Bcard
anticipated from the reducticn in force. However, former %
36-26-103(a) did not require such detail in order to provide
a nonprobationary employee an opportunity to mount an adeguzate
defense to the proposed termination of his or her employment

for financial reascons. In these cases, the letters

20
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crystallized the position of the Beocard sufficiently enough for
Stranahan and Holmes to investigate the statements of the
Board as to i1ts financial condition and to depose two of the
financial officers with relevant informaticon as to the
financial condition of the Board and the measures taken by the
Board to correct that financial condition., At the hearings,
the Board did not surprise Stranahan and Holmes with some new
factual basis for the termination of their employment, nor did
the Becard reveal some previously hidden or concealed
infeormation upon which it was relying for its stated reason
for the reduction in focrce.

Thus, based on the de novo standard cf review applicable

to these cases, see Ex parte Solevn, 33 So. 3d at 587, I

concur that this court should reverse the determinations of
the hearing officers., The hearing officers should vacate that
portion of their determinations finding that the Becard did not
comply with former & 36-26-103(a) and address the merits of
the cases.

Thomas, J., Cconcurs.
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