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(CV-09-900349) 

PITTMAN, Judge. 

F r e d G r i f f i t h a p p ealed from a judgment awarding G.A.K.E., 

I n c . , damages f o r b r e a c h of a c o m m e r c i a l - l e a s e agreement and 

a g u a r a n t y agreement, an a t t o r n e y f e e , and c o u r t c o s t s . The 

appe a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o § 12- 2 - 7 ( 6 ) , 



2110316 

A l a . Code 1975. We d i s m i s s the ap p e a l as h a v i n g been u n t i m e l y 

f i l e d . 

In 2001, G.A.K.E. e n t e r e d i n t o a 10-year c o m m e r c i a l - l e a s e 

agreement w i t h Crown Motors, I n c . ("Crown"). G r i f f i t h , a 50% 

s h a r e h o l d e r of Crown and i t s p r e s i d e n t , p e r s o n a l l y guaranteed 

Crown's o b l i g a t i o n s under the l e a s e and agreed t o " i n d e m n i f y 

and h o l d [G.A.K.E.] harmless from any and a l l l o s s e s , of eve r y 

k i n d and c h a r a c t e r , i n c l u d i n g r e a s o n a b l e c o s t s and a t t o r n e y s 

f e e s , s u f f e r e d by [G.A.K.E.] as the r e s u l t of any d e f a u l t by 

[Crown] under s a i d l e a s e f o r a p e r i o d of e i g h t e e n months 

f o l l o w i n g d e f a u l t by [Crown] or u n t i l the premises are r e - l e t 

by [G.A.K.E.], whichever s h a l l f i r s t o c c u r . " 

In 2008, G r i f f i t h s o l d h i s Crown s t o c k t o F o r r e s t F r o s t . 

In c o n n e c t i o n w i t h the s t o c k - p u r c h a s e agreement, F r o s t agreed 

to n e g o t i a t e w i t h G.A.K.E. f o r the r e l e a s e of G r i f f i t h from 

the g u a r a n t y agreement and, f a i l i n g t h a t , t o i n d e m n i f y 

G r i f f i t h f o r any l i a b i l i t y a r i s i n g under the c o m m e r c i a l - l e a s e 

or g u a r a n t y agreements. In 2009, Crown d e f a u l t e d on the l e a s e 

agreement by f a i l i n g t o pay r e n t , and G.A.K.E. sued G r i f f i t h , 

a l l e g i n g b r e a c h of the c o m m e r c i a l - l e a s e and gu a r a n t y 

agreements. G r i f f i t h answered and f i l e d t h i r d - p a r t y c l a i m s 
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a g a i n s t F r o s t . F r o s t a s s e r t e d v a r i o u s defenses and 

c o u n t e r c l a i m s a g a i n s t G r i f f i t h . 

On June 27, 2011, the c i r c u i t c o u r t e n t e r e d a summary 

judgment i n f a v o r of G.A.K.E and awarded i t $113,367.27. That 

sum r e p r e s e n t e d ( a ) past-due r e n t , l a t e p e n a l t i e s , and 

i n t e r e s t of $96,066.91, ( b ) an a t t o r n e y fee of $15,742, and 

( c ) c o u r t c o s t s of $1,558.36. The c i r c u i t c o u r t d i r e c t e d the 

e n t r y of a f i n a l judgment as t o G.A.K.E.'s c l a i m s a g a i n s t 

G r i f f i t h , p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P.1 

On J u l y 22, 2011, G r i f f i t h f i l e d a postjudgment motion, 

r e a s s e r t i n g the s u b s t a n t i v e arguments he had made i n 

o p p o s i t i o n t o G.A.K.E.'s summary-judgment motion and o b j e c t i n g 

t o the a t t o r n e y - f e e award on the grounds t h a t i t was 

unre a s o n a b l e and t h a t i t had been e n t e r e d w i t h o u t p r o v i d i n g 

him an o p p o r t u n i t y t o o b j e c t . F o l l o w i n g o r a l argument on 

G r i f f i t h ' s postjudgment motion, the c i r c u i t c o u r t , on 

September 1, 2011, e n t e r e d an o r d e r a l l o w i n g G.A.K.E 10 days 

to submit p r o o f i n sup p o r t of i t s a t t o r n e y - f e e r e q u e s t and 

a l l o w i n g G r i f f i t h 11 days " t o d i s p u t e the r e a s o n a b l e n e s s of 

1The c i r c u i t c o u r t had not a d j u d i c a t e d G r i f f i t h ' s t h i r d -
p a r t y c l a i m s a g a i n s t F r o s t or F r o s t ' s c o u n t e r c l a i m s a g a i n s t 
G r i f f i t h . 
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[ t h a t r e q u e s t ] by n o t i f y i n g t h [ e ] c o u r t and/or r e q u e s t i n g a 

h e a r i n g on the i s s u e . " In i t s September 1, 2011, o r d e r , the 

c i r c u i t c o u r t d e n i e d " [ a ] l l o t h e r p o r t i o n s of [ G r i f f i t h ' s 

p o s t j u d g m e n t ] motion." 

G.A.K.E. s u b m i t t e d a d d i t i o n a l p r o o f i n sup p o r t of i t s 

a t t o r n e y - f e e r e q u e s t , s e e k i n g t o i n c r e a s e i t s t o t a l award t o 

$115,735.74 t o i n c l u d e f e e s i n c u r r e d a f t e r the e n t r y of the 

June 27, 2011, judgment i n d e f e n d i n g G r i f f i t h ' s postjudgment 

motion. On October 4, 2011, the c i r c u i t c o u r t r e n d e r e d and 

e n t e r e d the f o l l o w i n g judgment: 

" I t i s hereby ORDERED, ADJUDGED and DECREED t h a t 
summary judgment i s g r a n t e d i n f a v o r of P l a i n t i f f 
G.A.K.E. and a g a i n s t Defendant F r e d G r i f f i t h i n the 
amount of $ 115,735.74; and f u r t h e r t h a t t h e r e b e i n g 
no j u s t i f i a b l e reason f o r d e l a y , the Court hereby 
e x p r e s s l y d i r e c t s the e n t r y of f i n a l judgment i n 
f a v o r of G.A.K.E i n accordance w i t h A l a . R. C i v . P. 
54(b) ." 

G r i f f i t h f i l e d a n o t i c e of ap p e a l 42 days l a t e r , on November 

15, 2011, r a i s i n g the s u b s t a n t i v e i s s u e s he had argued i n the 

c i r c u i t - c o u r t p r o c e e d i n g s but r a i s i n g no i s s u e s c o n c e r n i n g the 

a t t o r n e y - f e e award. 

G.A.K.E. moved t h i s c o u r t t o d i s m i s s G r i f f i t h ' s a p p e a l , 

c o n t e n d i n g t h a t September 1, 2011, r a t h e r than October 4, 

2011, was the date t h a t t r i g g e r e d the r u n n i n g of the 42-day 
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p e r i o d i n which G r i f f i t h was r e q u i r e d t o f i l e h i s n o t i c e of 

app e a l as t o the m e r i t s because, i t says, on September 1, 

2011, the c i r c u i t c o u r t d e n i e d G r i f f i t h ' s postjudgment motion 

i n a l l s u b s t a n t i v e r e s p e c t s and e x p r e s s l y r e s e r v e d 

j u r i s d i c t i o n t o determine the a p p r o p r i a t e a t t o r n e y - f e e award 

at a l a t e r d ate. C i t i n g Rule 4 ( a ) ( 5 ) , A l a . R. App. P., 2 

G r i f f i t h argues t h a t the 42-day p e r i o d t o appeal d i d not 

commence u n t i l October 4, 2011, when the a t t o r n e y - f e e a s p e c t 

of h i s postjudgment motion was f i n a l l y d i s p o s e d . 

"An award of a t t o r n e y ' s f e e s i s an award of c o s t s , not 

damages," Davis v. E v e r e t t , 443 So. 2d 1232, 1238 ( A l a . 1983), 

and " [ t ] h e e n t r y of the judgment or o r d e r s h a l l not be d e l a y e d 

f o r the t a x i n g of c o s t s , " Rule 5 8 ( c ) , A l a . R. C i v . P. " [ A ] 

d e c i s i o n on the m e r i t s d i s p o s i n g of a l l c l a i m s i s a f i n a l 

2 R u l e 4 ( a ) ( 5 ) p r o v i d e s : 

"A n o t i c e of appeal f i l e d a f t e r the e n t r y of the 
judgment but b e f o r e the d i s p o s i t i o n of a l l 
post-judgment motions f i l e d p u r s u a n t t o Rul e s 50, 
52, 55, and 59, Alabama Rul e s of C i v i l P r o c e d u r e , 
s h a l l be h e l d i n abeyance u n t i l a l l post-judgment 
motions f i l e d p u r s u a n t t o Rul e s 50, 52, 55, and 59 
are r u l e d upon; such a n o t i c e of ap p e a l s h a l l become 
e f f e c t i v e upon the date of d i s p o s i t i o n of the l a s t 
of a l l such motions." 
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d e c i s i o n from which an a p p e a l must be t i m e l y t a k e n , whether a 

r e q u e s t f o r a t t o r n e y f e e s remains f o r a d j u d i c a t i o n . " S t a t e  

Bd. of Educ. v. Waldrop, 840 So. 2d 893, 899 ( A l a . 2002) 

( c i t i n g B u d i n i c h v. Becton D i c k i n s o n & Co., 486 U.S. 196, 

199-200 (1988)) . 

In B u d i n i c h , the U n i t e d S t a t e s Supreme Court e s t a b l i s h e d 

a b r i g h t - l i n e r u l e t h a t "an u n r e s o l v e d i s s u e of a t t o r n e y ' s 

f e e s f o r the l i t i g a t i o n i n q u e s t i o n does not p r e v e n t judgment 

on the m e r i t s from b e i n g f i n a l , " and i t s t a t e d t h a t " [ c ] o u r t s 

and l i t i g a n t s are b e s t s e r v e d by the b r i g h t - l i n e r u l e , which 

acc o r d s w i t h t r a d i t i o n a l u n d e r s t a n d i n g , t h a t a d e c i s i o n on the 

m e r i t s i s a ' f i n a l d e c i s i o n ' ... whether or not t h e r e remains 

f o r a d j u d i c a t i o n a r e q u e s t f o r a t t o r n e y ' s f e e s a t t r i b u t a b l e t o 

the case." 486 U.S. a t 202 and 203. See a l s o P e d i a t r i c s by  

the Bay v. EMD S o l u t i o n s , I n c . , 81 So. 3d 381 ( A l a . C i v . App. 

2011), and Edwards v. Edwards, 999 So. 2d 939 ( A l a . C i v . App. 

2008). 

The c i r c u i t c o u r t e n t e r e d a summary judgment on a l l 

s u b s t a n t i v e i s s u e s between G.A.K.E. and G r i f f i t h and d i r e c t e d 

the e n t r y of a f i n a l judgment p u r s u a n t t o Rule 54(b) on June 

27, 2011. I t d e n i e d G r i f f i t h ' s postjudgment motion w i t h 
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r e s p e c t t o the s u b s t a n t i v e i s s u e s on September 1, 2011. 

G r i f f i t h ' s 42-day p e r i o d t o a p p e a l -- i n s o f a r as G r i f f i t h 

sought r e v i e w of the judgment on the m e r i t s -- began t o run on 

September 1, 2011. H i s n o t i c e of a p p e a l , f i l e d 75 days l a t e r 

on November 15, 2011, was, t h e r e f o r e , u n t i m e l y . 

G r i f f i t h ' s n o t i c e of appea l was t i m e l y w i t h r e s p e c t t o 

the a t t o r n e y - f e e award made i n the c i r c u i t c o u r t ' s October 4, 

2011, judgment. See N i e z e r v. So u t h T r u s t Bank, 887 So. 2d 

919, 923 ( A l a . C i v . App. 2004) ( s t a t i n g t h a t " a t t o r n e y - f e e 

m a t t e r s are s e p a r a t e and d i s t i n c t from m a t t e r s g o i n g t o the 

m e r i t s of a d i s p u t e and ... an appea l may be taken from a 

f i n a l judgment as t o e i t h e r a s p e c t of a c a s e " ) ; Hunt v.  

N a t i o n s C r e d i t F i n . S e r v s . Corp., 902 So. 2d 75, 81 ( A l a . C i v . 

App. 2004) ( c o n c l u d i n g t h a t " N i e z e r stands f o r the p r o p o s i t i o n 

t h a t an o r d e r d e n y ing an award of a t t o r n e y f e e s t h a t i s 

a n c i l l a r y t o an e a r l i e r d e c i s i o n t h a t has c o m p l e t e l y 

a d j u d i c a t e d a l l m a t t e r s i n c o n t r o v e r s y between the p a r t i e s i s 

i m m e d i a t e l y a p p e a l a b l e " and t h a t " N i e z e r i s thus c o n s i s t e n t 

w i t h f e d e r a l p r e c e d e n t , such as B u d i n i c h " ) . G r i f f i t h ' s 

a p p e a l , however, p r e s e n t s no i s s u e s w i t h r e s p e c t t o the 

a t t o r n e y - f e e award. 
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C o n c l u s i o n 

Because G r i f f i t h d i d not f i l e a n o t i c e of a p p e a l w i t h i n 

42 days of the September 1, 2011, d e n i a l of h i s postjudgment 

motion on the m e r i t s , the c i r c u i t c o u r t ' s a c t i o n i n g r a n t i n g 

the p a r t i e s a d d i t i o n a l time t o address the a t t o r n e y - f e e i s s u e 

and i t s r e n d e r i n g and e n t e r i n g an amended judgment on October 

4, 2011, w i t h r e s p e c t t o the a t t o r n e y - f e e award d i d not t o l l 

the time f o r t a k i n g an a p p e a l from the judgment on the m e r i t s . 

We t h e r e f o r e g r a n t G.A.K.E.'s motion and d i s m i s s G r i f f i t h ' s 

a p p e a l . 

APPEAL DISMISSED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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