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Sometime b e f o r e 2002, C u r t i s Adams and h i s w i f e 

c o n t r a c t e d f o r Don Casey t o c o n s t r u c t a 10-acre l a k e ("the 

l a k e " ) on a 646-acre p a r c e l of r e c r e a t i o n a l p r o p e r t y ("the 

p r o p e r t y " ) i n Macon County t h a t Adams and h i s w i f e then owned. 

Casey c o n s t r u c t e d the l a k e w i t h a dam on one s i d e ; one s i d e of 

the dam f a c e d the l a k e , and the o t h e r s i d e f a c e d d r y l a n d . 

Subsequent t o the c o n s t r u c t i o n of the l a k e , Adams and h i s w i f e 

s o l d the p r o p e r t y t o Cl e g g i n 2002. T h e r e a f t e r , C l e g g e n l a r g e d 

the e x i s t i n g c a b i n on the p r o p e r t y , b u i l t a p o l e b a r n , 

improved the h u n t i n g f a c i l i t i e s on the p r o p e r t y , and improved 

the roads on the p r o p e r t y . Clegg's owners used the p r o p e r t y 

f o r h u n t i n g and f i s h i n g . 

W i t h i n a year of Clegg's p u r c h a s i n g the p r o p e r t y , Clegg's 

owners n o t i c e d t h a t the water l e v e l i n the l a k e would 

f l u c t u a t e . I n 2003, C l e g g asked Casey t o i n s p e c t the l a k e t o 

determine why the water l e v e l i n the l a k e f l u c t u a t e d . Casey 

used a b u l l d o z e r and a s m a l l e x c a v a t o r t o remove d i r t from the 

s i d e of the dam t h a t f a c e d d r y l a n d . He found some dampness i n 

the s o i l on t h a t s i d e of the dam, which i n d i c a t e d t h a t water 

was s e e p i n g or l e a k i n g out of the l a k e , but he d i d not f i n d a 

h o l e or any o t h e r e x p l a n a t i o n f o r the seepage or l e a k . Casey 
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i n f o r m e d C l e g g t h a t he d i d not know what c o u l d be done t o stop 

the seepage or l e a k and r e s t o r e d the d i r t he had removed t o 

i t s o r i g i n a l l o c a t i o n . 

S u bsequently, Clegg d e c i d e d t o s e l l the p r o p e r t y and 

l i s t e d i t f o r s a l e w i t h Speaks Land Company f o r $3, 250 per 

a c r e . A f t e r the p r o p e r t y was l i s t e d f o r s a l e , members of the 

Cle g g f a m i l y , w i t h the a s s i s t a n c e of H a r o l d Dennis, who l i v e d 

near the p r o p e r t y , and Dennis's daughter, put 10,000 t o 12,000 

pounds of b e n t o n i t e 1 i n the l a k e near the dam t o see i f the 

b e n t o n i t e would st o p the seepage; however, the water l e v e l i n 

the l a k e c o n t i n u e d t o f l u c t u a t e . C l e g g d i d not take any o t h e r 

a c t i o n t o s t o p the water l e v e l from f l u c t u a t i n g . 

A f t e r the p r o p e r t y had been l i s t e d f o r s a l e f o r 

a p p r o x i m a t e l y 9 t o 12 months, Jason c o n t a c t e d Speaks Land 

Company and asked t o see the p r o p e r t y . Jason and h i s f a t h e r 

R u s s e l l are b o t h e x p e r i e n c e d i n the p u r c h a s i n g of l a n d and own 

b u s i n e s s e s t h a t own l a n d i n s e v e r a l s t a t e s . Tim Speaks, the 

owner of Speaks Land Company, and Buce, the q u a l i f y i n g r e a l -

e s t a t e b r o k e r f o r Speaks Land Company's o f f i c e i n Union 

S p r i n g s , met Jason and R u s s e l l a t the p r o p e r t y on October 11, 

1 B e n t o n i t e i s a k i n d of c l a y t h a t i s abs o r b e n t . 
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2007, when Macon County was e x p e r i e n c i n g a drought, and Speaks 

and Buce showed Jason and R u s s e l l the p r o p e r t y . Jason 

t e s t i f i e d i n h i s d e p o s i t i o n t h a t , w h i l e Speaks and Buce were 

showing them the p r o p e r t y , he and R u s s e l l n o t i c e d t h a t the 

water l e v e l i n the l a k e was low and t h a t t h e y asked Speaks and 

Buce why the water l e v e l was low and whether t h e r e was a 

problem w i t h the l a k e . Jason t e s t i f i e d t h a t Speaks and Buce 

s a i d t h a t the water l e v e l was low due t o the drought and t h a t 

t h e r e was no problem w i t h the l a k e . 

A f t e r s e e i n g the p r o p e r t y , Jason s i g n e d a c o n t r a c t t o 

purchase the p r o p e r t y ("the c o n t r a c t " ) and asked Buce t o see 

i f C l e g g would agree t o s e l l the p r o p e r t y on the terms s t a t e d 

i n the c o n t r a c t . The c o n t r a c t l i s t e d the p u r c h a s e r s as Jason 

and R u s s e l l and p r o v i d e d t h a t the t o t a l purchase p r i c e was 

$1,950,000, t h a t the c o n t r a c t would e x p i r e on November 26, 

2007, t h a t the s a l e had t o be c l o s e d on or b e f o r e t h a t d a t e , 

and t h a t time was of the essence. I n a d d i t i o n , the c o n t r a c t 

c o n t a i n e d the f o l l o w i n g p r o v i s i o n s : 

" C o n d i t i o n of P r o p e r t y : N e i t h e r S e l l e r nor any Agent 
makes any r e p r e s e n t a t i o n s or w a r r a n t i e s r e g a r d i n g 
the c o n d i t i o n of the P r o p e r t y except t o the e x t e n t 
e x p r e s s l y and s p e c i f i c a l l y s e t f o r t h h e r e i n . 
P u r c h a s e r has the o b l i g a t i o n t o d etermine, e i t h e r 
p e r s o n a l l y or t h r o u g h or w i t h a r e p r e s e n t a t i v e of 
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P u r c h a s e r ' s c h o o s i n g , any and a l l c o n d i t i o n s of the 
P r o p e r t y m a t e r i a l t o P u r c h a s e r ' s d e c i s i o n t o buy the 
P r o p e r t y , i n c l u d i n g w i t h o u t l i m i t a t i o n [ : ] S u b surface 
c o n d i t i o n , i n c l u d i n g the presence of absence of 
s i n k h o l e s , m i n i n g a c t i v i t y , w e l l s , or b u r i e d tanks 
and o t h e r o b j e c t s [ ; ] s o i l c o n d i t i o n s ; u t i l i t y and 
sewer or s e p t i c tank a v a i l a b i l i t y and c o n d i t i o n . 
E x cept as o t h e r w i s e s t a t e d i n t h i s C o n t r a c t or  
addenda, P u r c h a s e r a c c e p t s t he P r o p e r t y i n i t s  
p r e s e n t 'AS IS' c o n d i t i o n . 

"NO ORAL STATEMENT, REPRESENTATION, PROMISE, OR  
INDUCEMENT SHALL HAVE ANY VALIDITY NOR SHALL BE A  
PART OF THIS AGREEMENT. A l l covenants, p r o m i s e s , and 
u n d e r s t a n d i n g s w r i t t e n h e r e i n s u r v i v e the c l o s i n g . 
A l l r i g h t s , p r i v i l e g e s , o b l i g a t i o n s and d u t i e s 
hereby g r a n t e d or assumed s h a l l i n u r e t o the 
b e n e f i t of and s h a l l be b i n d i n g upon s u c c e s s o r s , 
a s s i g n s , h e i r s , a d m i n i s t r a t o r s and e x e c u t o r s of the 
p a r t i e s h e r e t o . 

"DISCLAIMER 

"The S e l l e r and Pu r c h a s e r hereby acknowledge and 
c o n f i r m t h a t t h i s c o n t r a c t s t a t e s the e n t i r e 
agreement between the p a r t i e s h e r e t o and no 
m o d i f i c a t i o n of t h i s c o n t r a c t s h a l l be b i n d i n g 
u n l e s s a t t a c h e d h e r e t o and s i g n e d by a l l p a r t i e s . 
The S e l l e r and Pu r c h a s e r f u r t h e r acknowledge t h a t 
n e i t h e r of them have r e l i e d upon the 
r e p r e s e n t a t i o n s , covenants, s t a t e m e n t s , w a r r a n t i e s , 
or a d v i c e of any B r o k e r , or agent of any B r o k e r 
r e l a t e d t o the l e g a l and t a x consequences of t h i s 
c o n t r a c t or any o t h e r a s p e c t of t h i s c o n t r a c t 
u n l e s s e x p r e s s l y s t a t e d h e r e i n , i n c l u d i n g but 
w i t h o u t l i m i t a t i o n s , the square f o o t a g e , acreage, 
c o n d i t i o n of the house and f i x t u r e s , the o p e r a t i n g 
c o n d i t i o n s , the e l e c t r i c a l , h e a t i n g , plumbing, water 
h e a t i n g system and a p p l i a n c e s , the a v a i l a b i l i t i e s of 
u t i l i t i e s t o the p r o p e r t y or the inv e s t m e n t 

5 



2110317 

p o t e n t i a l or r e s a l e v a l u e o f the p r o p e r t y made t o 
the S e l l e r or the P u r c h a s e r by the S e l l e r , S e l l e r ' s 
B r o k e r or agent or buyer's B r o k e r or agent or any 
p e r s o n whatsoever. P u r c h a s e r and S e l l e r have e n t e r e d 
i n t o t h i s agreement based upon t h e i r own i n s p e c t i o n 
and p e r s o n a l knowledge o f t h i s p r o p e r t y and any 
f i n a n c i a l agreements c o n c e r n i n g s a i d p r o p e r t y . The 
S e l l e r and P u r c h a s e r b o t h acknowledge t h a t i f any 
such matter as enumerated h e r e i n has been o f concern 
t o them, th e y have sought and o b t a i n e d independent 
a d v i c e r e l a t i n g t h e r e t o . " 

( C a p i t a l i z a t i o n o r i g i n a l ; emphasis added.) The c o n t r a c t d i d 

not c o n t a i n any r e p r e s e n t a t i o n s r e g a r d i n g the c o n d i t i o n o f the 

l a k e . Indeed, the c o n t r a c t d i d not even mention the l a k e . 

Moreover, the c o n t r a c t d i d not s t a t e t h a t the p u r c h a s e r s ' 

o b l i g a t i o n t o purchase the p r o p e r t y was c o n d i t i o n e d on the 

l a k e b e i n g f r e e f r o m d e f e c t s or the p u r c h a s e r s ' i n v e s t i g a t i n g 

the l a k e and d e t e r m i n i n g t h a t i t s c o n d i t i o n was s a t i s f a c t o r y 

t o them. A l o n g w i t h the c o n t r a c t , J a s o n gave Buce a check i n 

the amount of $100, 000, which was t o be h e l d i n escrow as 

e a r n e s t money i f C l e g g agreed t o s e l l the p r o p e r t y on the 

terms s t a t e d i n the c o n t r a c t . 

C l e g g agreed t o s e l l the p r o p e r t y on the terms s t a t e d i n 

the c o n t r a c t and s i g n e d the c o n t r a c t on October 15, 2007. 

Ja s o n t e s t i f i e d i n h i s d e p o s i t i o n t h a t , a f t e r C l e g g s i g n e d the 

c o n t r a c t , he communicated t o Buce t h a t he wanted t o c l o s e the 
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s a l e on a s p e c i f i c d a t e , a l t h o u g h he c o u l d not remember what 

t h a t s p e c i f i c date was, and t h a t he and R u s s e l l wanted t o have 

access t o the p r o p e r t y b e f o r e the c l o s i n g . J a s o n f u r t h e r 

t e s t i f i e d t h a t Buce l a t e r i n f o r m e d him t h a t C l e g g would not 

agree t o c l o s e on the s p e c i f i c date J a s o n had r e q u e s t e d and 

would not agree t h a t J a s o n and R u s s e l l c o u l d have access t o 

the p r o p e r t y b e f o r e the s a l e was c l o s e d . J a s o n t e s t i f i e d t h a t , 

as a r e s u l t of Clegg's r e f u s a l t o c l o s e on the s p e c i f i c date 

he had r e q u e s t e d and t o a l l o w J a s o n and R u s s e l l t o have access 

t o the p r o p e r t y b e f o r e the c l o s i n g , he stopped payment on h i s 

$100,000 earnest-money check and t h a t , i n response t o h i s 

s t o p p i n g payment on t h a t check, C l e g g t h r e a t e n e d t o sue him. 

However, i t i s u n d i s p u t e d t h a t , on October 16, 2007, J a s o n and 

C l e g g agreed t h a t the s a l e would be c l o s e d on November 9, 

2007. Moreover, i t i s u n d i s p u t e d t h a t the s a l e was a c t u a l l y 

c l o s e d on November 5, 2007. A l t h o u g h R u s s e l l never s i g n e d the 

c o n t r a c t , he a d m i t t e d i n h i s d e p o s i t i o n t h a t he and J a s o n had 

j o i n t l y p u r c h a s e d the p r o p e r t y , t h a t t h e y had b o t h s i g n e d a 

p r o m i s s o r y note t o f i n a n c e the purchase of the p r o p e r t y , and 

t h a t he had s i g n e d the c l o s i n g statement. 

A f t e r p u r c h a s i n g the p r o p e r t y , J a s o n and R u s s e l l made 
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improvements t o the p r o p e r t y , which i n c l u d e d c o n s t r u c t i n g a 

lodge b e s i d e the l a k e and c o n s t r u c t i n g two permanent docks on 

the l a k e . However, t h e y d i s c o v e r e d t h a t the water l e v e l i n the 

l a k e s t a y e d low except f o r s h o r t p e r i o d s i m m e d i a t e l y f o l l o w i n g 

a heavy r a i n . J a s o n t e s t i f i e d t h a t , when the water l e v e l was 

low, 30 t o 40 f e e t of s h o r e l i n e was exposed and the permanent 

docks were above the head of anyone i n a boat on the l a k e . 

R u s s e l l t e s t i f i e d t h a t he and Ja s o n had purchased the p r o p e r t y 

t o e n t e r t a i n c l i e n t s , t h a t t h e y had i n t e n d e d f o r the l a k e t o 

be the " j e w e l " of the p r o p e r t y , and t h a t the low water l e v e l s 

made the l a k e an eyesore r a t h e r than a j e w e l . 

J a s o n t e s t i f i e d t h a t , b e f o r e he and R u s s e l l f i l e d t h e i r 

a c t i o n a g a i n s t C l e g g , Speaks Land Company, and Buce, he had 

d i s c u s s e d the problem w i t h the water l e v e l i n the l a k e w i t h 

Adams and t h a t Adams had t o l d him t h a t C l e g g had had Casey 

work on the l a k e a f t e r Adams s o l d i t t o C l e g g , t h a t C l e g g had 

r u i n e d the l a k e , and t h a t , when Casey completed h i s work on 

the l a k e , C l e g g knew t h a t the l a k e would not s t a y f u l l of 

w a t e r . J a s o n a l s o t e s t i f i e d t h a t , b e f o r e he and R u s s e l l f i l e d 

the a c t i o n , R u s s e l l had met w i t h Casey "and t h a t ' s when we 

dete r m i n e d t h a t t h i s was -- t h i s was f r a u d u l e n t l y 
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m i s r e p r e s e n t e d . " R u s s e l l t e s t i f i e d t h a t Jason had a l s o 

d i s c u s s e d the problem w i t h the water l e v e l i n the l a k e w i t h 

Dennis b e f o r e t h e y f i l e d t h e i r a c t i o n . 

P r o c e d u r a l H i s t o r y 

On August 9, 2009, Jason and R u s s e l l sued C l e g g , Speaks 

Land Company, and Buce, 2 c l a i m i n g (1) t h a t C l e g g , Speaks Land 

Company, and Buce had committed v a r i o u s forms of f r a u d by 

a l l e g e d l y m i s r e p r e s e n t i n g t h a t the l a k e was low due t o the 

drought and t h a t t h e r e was no problem w i t h the l a k e , (2) t h a t 

C l e g g , Speaks Land Company, and Buce had committed v a r i o u s 

forms of f r a u d by a l l e g e d l y s u p p r e s s i n g the f a c t t h a t t h e r e 

was a m a t e r i a l d e f e c t i n the l a k e , (3) t h a t C l e g g , Speaks Land 

Company, and Buce had breached the c o n t r a c t by s e l l i n g Jason 

and R u s s e l l p r o p e r t y w i t h a d e f e c t i v e l a k e , (4) t h a t C l e g g , 

Speaks Land Company, and Buce had been u n j u s t l y e n r i c h e d by 

s e l l i n g Jason and R u s s e l l p r o p e r t y w i t h a d e f e c t i v e l a k e , (5) 

t h a t C l e g g , Speaks Land Company, and Buce had n e g l i g e n t l y 

h i r e d , t r a i n e d , or s u p e r v i s e d t h e i r agents, and (6) t h a t 

2The Bentons a l s o sued C l e g g C a p i t a l , I n c . , and Matthew 
R. C l e g g ; however, the t r i a l c o u r t d i s m i s s e d the c l a i m s 
a g a i n s t them on J u l y 19, 2010, and R u s s e l l and Jason have not 
app e a l e d the d i s m i s s a l of those c l a i m s . 
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Cl e g g , Speaks Land Company, and Buce had committed the t o r t of 

bad f a i t h by a l l e g e d l y m i s r e p r e s e n t i n g and s u p p r e s s i n g 

m a t e r i a l f a c t s i n c o n n e c t i o n w i t h the s a l e of the p r o p e r t y t o 

Jason and R u s s e l l . C l e g g , Speaks Land Company, and Buce 

answered the c o m p l a i n t and, a f t e r d i s c o v e r y had been 

conducted, f i l e d summary-judgment motions w i t h s u p p o r t i n g 

e v i d e n c e and b r i e f s . 

C l e g g , Speaks Land Company, and Buce a s s e r t e d t h a t t h e y 

were e n t i t l e d t o summary judgments w i t h r e s p e c t t o the c l a i m s 

of m i s r e p r e s e n t a t i o n , s u p p r e s s i o n , and n e g l i g e n c e because, 

they s a i d , those c l a i m s were b a r r e d by the d o c t r i n e of caveat 

emptor and the "as i s " c l a u s e i n the c o n t r a c t . They a l s o 

a s s e r t e d t h a t t h e y were e n t i t l e d t o summary judgments w i t h 

r e s p e c t t o the m i s r e p r e s e n t a t i o n and s u p p r e s s i o n c l a i m s 

because, they s a i d , Jason and R u s s e l l c o u l d not e s t a b l i s h t h a t 

t h e y had r e a s o n a b l y r e l i e d on the a l l e g e d m i s r e p r e s e n t a t i o n 

and s u p p r e s s i o n . In a d d i t i o n , C l e g g , Speaks Land Company, and 

Buce a s s e r t e d t h a t they were e n t i t l e d t o summary judgments 

w i t h r e s p e c t t o the n e g l i g e n c e c l a i m because, th e y s a i d , t h e y 

d i d not owe Jason and R u s s e l l a duty o f care and Jason and 

R u s s e l l had assumed the r i s k . Moreover, C l e g g , Speaks Land 

10 



2110317 

Company, and Buce a s s e r t e d t h a t they were e n t i t l e d t o summary 

judgments w i t h r e s p e c t t o the b r e a c h - o f - c o n t r a c t c l a i m 

because, they s a i d , they had not br e a c h e d the c o n t r a c t -¬

Jason and R u s s e l l had c o n t r a c t e d t o purchase the p r o p e r t y "as 

i s , " and they had r e c e i v e d the p r o p e r t y i n t h a t c o n d i t i o n . 

C l e g g , Speaks Land Company, and Buce a s s e r t e d t h a t they were 

e n t i t l e d t o summary judgments w i t h r e s p e c t t o the u n j u s t -

enrichment c l a i m because, t h e y s a i d , Jason and R u s s e l l had 

c o n t r a c t e d t o purchase the p r o p e r t y i n "as i s " c o n d i t i o n f o r 

$1,950,000, th e y r e c e i v e d the p r o p e r t y i n t h a t c o n d i t i o n f o r 

$1,950,000, and, t h e r e f o r e , C l e g g , Speaks Land Company, and 

Buce had not been u n j u s t l y e n r i c h e d by Jason and R u s s e l l ' s 

payment of the $1,950,000. F i n a l l y , C l e g g , Speaks Land 

Company, and Buce a s s e r t e d t h a t they were e n t i t l e d t o summary 

judgments w i t h r e s p e c t t o the b a d - f a i t h c l a i m because, they 

s a i d , a b a d - f a i t h c l a i m depended on the e x i s t e n c e of an 

i n s u r a n c e c o n t r a c t between the p a r t i e s and no i n s u r a n c e 

c o n t r a c t e x i s t e d between Jason and R u s s e l l , on the one hand, 

and C l e g g , Speaks Land Company, or Buce, on the o t h e r . 

Jason and R u s s e l l f i l e d e v i d e n c e and a b r i e f i n 

o p p o s i t i o n t o the summary-judgment motions. In t h e i r b r i e f i n 
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o p p o s i t i o n t o the summary-judgment motions, Jason and R u s s e l l 

a s s e r t e d t h a t t h e i r s u p p r e s s i o n c l a i m s were not b a r r e d by the 

d o c t r i n e of caveat emptor because, t h e y s a i d , C l e g g , Speaks 

Land Company, and Buce knew t h a t t h e r e was a d e f e c t i n the 

l a k e , the d e f e c t was not r e a d i l y d i s c o v e r a b l e by Jason and 

R u s s e l l , and, t h e r e f o r e , C l e g g , Speaks Land Company, and Buce 

had a duty t o d i s c l o s e i t . In a d d i t i o n , t h e y a s s e r t e d t h a t 

t h e i r m i s r e p r e s e n t a t i o n c l a i m s were not b a r r e d by the d o c t r i n e 

of caveat emptor because, they s a i d , they had s p e c i f i c a l l y 

asked Speaks and Buce why the water l e v e l i n the l a k e was low 

and whether t h e r e was a problem w i t h the l a k e and t h a t Speaks 

and Buce had m i s r e p r e s e n t e d t h a t the water l e v e l was low due 

t o the drought and t h a t t h e r e was no problem w i t h the l a k e . 

Jason and R u s s e l l a s s e r t e d t h a t t h e i r m i s r e p r e s e n t a t i o n 

and s u p p r e s s i o n c l a i m s were not b a r r e d by the "as i s " 

p r o v i s i o n i n the c o n t r a c t because, t h e y s a i d , (1) R u s s e l l d i d 

not s i g n the c o n t r a c t , (2) n e i t h e r Jason nor R u s s e l l d r a f t e d 

the c o n t r a c t -- i t was a f i l l - i n - t h e - b l a n k s c o n t r a c t t h a t Buce 

p r o v i d e d , and (3) the i n c l u s i o n of a p r o v i s i o n c o n d i t i o n i n g 

t h e i r o b l i g a t i o n t o purchase the p r o p e r t y on t h e i r d e t e r m i n i n g 

t h a t the l a k e was s a t i s f a c t o r y t o them would have been f u t i l e 
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because, they s a i d , C l e g g had d e n i e d them access t o the 

p r o p e r t y between the date C l e g g s i g n e d the c o n t r a c t and the 

date the s a l e c l o s e d . Jason and R u s s e l l a s s e r t e d t h a t C l e g g , 

Speaks Land Company, and Buce were not e n t i t l e d t o summary 

judgments w i t h r e s p e c t t o the n e g l i g e n c e c l a i m because, Jason 

and R u s s e l l s a i d , C l e g g , Speaks Land Company, and Buce d i d 

i n d e e d owe Jason and R u s s e l l a duty of care and Jason and 

R u s s e l l had not assumed the r i s k . F i n a l l y , Jason and R u s s e l l 

a s s e r t e d t h a t C l e g g , Speaks Land Company, and Buce were not 

e n t i t l e d t o a summary judgment w i t h r e s p e c t t o the b r e a c h - o f -

c o n t r a c t and u n j u s t - e n r i c h m e n t c l a i m s because, they s a i d , t h e y 

wanted a p a r c e l of p r o p e r t y w i t h a l a k e t h a t would be the 

" j e w e l " of the p a r c e l , which they c o u l d use t o e n t e r t a i n 

c l i e n t s , t h e y d i d not r e c e i v e a p a r c e l w i t h such a l a k e , and, 

t h e r e f o r e , they d i d not r e c e i v e what they had p a i d f o r . 

In a d d i t i o n t o f i l i n g e v i d e n c e and a b r i e f i n o p p o s i t i o n 

t o the summary-judgment motions, Jason and R u s s e l l a l s o f i l e d 

a Rule 5 6 ( f ) , A l a . R. C i v . P., a f f i d a v i t s e e k i n g the 

o p p o r t u n i t y t o depose Adams, Casey, and Dennis b e f o r e the 

t r i a l c o u r t r u l e d on the summary-judgment motions. Jason and 

R u s s e l l a s s e r t e d t h a t t h e y needed t o depose Adams, Casey, and 
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Dennis i n o r d e r t o oppose the summary-judgment motions 

because, they s a i d , Adams c o u l d p r o v i d e t e s t i m o n y r e g a r d i n g 

"who c r e a t e d the d e f e c t i n the l a k e and when i t was c r e a t e d " 

and Casey and Dennis c o u l d p r o v i d e t e s t i m o n y r e g a r d i n g the 

work th e y had performed on the l a k e w h i l e C l e g g owned the 

p r o p e r t y . 

F o l l o w i n g a h e a r i n g on May 18, 2011, the t r i a l c o u r t , on 

June 28, 2011, e n t e r e d a summary judgment i n f a v o r of C l e g g , 

Speaks Land Company, and Buce w i t h o u t s t a t i n g i t s r a t i o n a l e . 

On J u l y 18, 2011, Jason and R u s s e l l f i l e d a motion t o a l t e r , 

amend, or v a c a t e the June 28, 2011, judgment, which was d e n i e d 

by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, A l a . R. C i v . P. 

Jason and R u s s e l l then t i m e l y a p p e a l e d t o the supreme c o u r t , 

which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. 

S t a n d a r d of Review 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
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m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be prov e d . " 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.f v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

A n a l y s i s 

I . M i s r e p r e s e n t a t i o n and S u p p r e s s i o n Claims 

Jason and R u s s e l l argue t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment w i t h r e s p e c t t o t h e i r 

m i s r e p r e s e n t a t i o n and s u p p r e s s i o n c l a i m s because, t h e y say, 

(1) C l e g g , Speaks Land Company, and Buce knew of a d e f e c t i n 

the l a k e t h a t was not known or r e a d i l y o b s e r v a b l e by Jason and 

R u s s e l l and, t h e r e f o r e , C l e g g , Speaks Land Company, and Buce 

had a duty t o d i s c l o s e i t , which t h e y breached, (2) Jason and 

R u s s e l l asked Speaks and Buce why the water l e v e l of the l a k e 
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was low and whether t h e r e was a problem w i t h the l a k e and 

Speaks and Buce m i s r e p r e s e n t e d t h a t the water l e v e l was low 

due t o the drought and t h a t t h e r e was no problem w i t h the 

l a k e , and (3) R u s s e l l d i d not s i g n the c o n t r a c t and, 

t h e r e f o r e , was not bound by the "as i s " c l a u s e i n the 

c o n t r a c t . 

In Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v i c e s L i m i t e d 

P a r t n e r s h i p , 849 So. 2d 914, 923-25 ( A l a . 2002), the supreme 

c o u r t s t a t e d : 

" A l t h o u g h Alabama has a b r o g a t e d the r u l e of 
caveat emptor i n the s a l e of new r e a l e s t a t e , t h a t 
r u l e s t i l l a p p l i e s i n the s a l e of used r e a l e s t a t e . 
B l a y l o c k v. Cary, 709 So. 2d 1128, 1130 ( A l a . 1997); 
Ray v. Montgomery, 399 So. 2d 230, 233 ( A l a . 1980). 
Thus, i n the s a l e of used r e a l e s t a t e , a s e l l e r or 
the s e l l e r ' s agent g e n e r a l l y has no duty t o d i s c l o s e 
t o the p u r c h a s e r any d e f e c t s i n the p r o p e r t y . 
B l a y l o c k , 709 So. 2d a t 1130; Cato v. Lowder R e a l t y  
Co. , 630 So. 2d 378, 382 ( A l a . 1993). However, t h i s 
C o urt has r e c o g n i z e d e x c e p t i o n s t o t h i s r u l e : 

"'Under § 6-5-102, A l a . Code, 1975, the 
s e l l e r has a duty t o d i s c l o s e d e f e c t s t o a 
buyer i f a f i d u c i a r y r e l a t i o n s h i p e x i s t s 
between the p a r t i e s . In a d d i t i o n , i f the 
buyer s p e c i f i c a l l y i n q u i r e s about a 
m a t e r i a l c o n d i t i o n c o n c e r n i n g the p r o p e r t y , 
the s e l l e r has an o b l i g a t i o n t o d i s c l o s e 
known d e f e c t s . ' 

"Commercial C r e d i t Corp. v. L i s e n b y , 579 So. 2d 
1291, 1294 ( A l a . 1991). 
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"'Moreover, i f the agent (whether of the 
buyer or of the s e l l e r ) [or the s e l l e r ] has 
knowledge of a m a t e r i a l d e f e c t or c o n d i t i o n 
t h a t a f f e c t s h e a l t h or s a f e t y and the 
d e f e c t i s not known t o or r e a d i l y 
o b s e r v a b l e by the buyer, the agent [or 
s e l l e r ] i s under a duty t o d i s c l o s e the 
d e f e c t and i s l i a b l e f o r damages caused by 
n o n d i s c l o s u r e . ' 

" F e n n e l l R e a l t y Co. v. M a r t i n , 529 So. 2d 1003, 1005 
( A l a . 1988). See a l s o B l a y l o c k , 709 So. 2d a t 1131. 

"Where a p u r c h a s e r ' s d i r e c t i n q u i r y would 
o t h e r w i s e impose a duty of t r u t h f u l d i s c l o s u r e , t h i s 
C o u r t has h e l d t h a t a p u r c h a s e r ' s f r a u d c l a i m i s 
p r e c l u d e d by language i n a s a l e s c o n t r a c t s t a t i n g 
t h a t the purchase i s 'as i s . ' Leatherwood, I n c . v.  
Baker, 619 So. 2d 1273, 1274 ( A l a . 1992); Haygood v.  
B u r l Pounders R e a l t y , I n c . , 571 So. 2d 1086, 1089 
( A l a . 1990); Massey v. Weeks R e a l t y Co., 511 So. 2d 
171, 173 ( A l a . 1987). In Massey, a f t e r the p u r c h a s e r 
noted damage t o some e x t e r i o r columns, the r e a l 
e s t a t e agent s t a t e d t h a t the damage was caused by 
dr y r o t and t h a t the damage was i n e x p e n s i v e l y 
remedied. The p u r c h a s e r then s i g n e d an 'as i s ' 
c o n t r a c t f o r the purchase of the house w i t h o u t 
h a v i n g the house i n s p e c t e d f o r t e r m i t e s . The 
c o n t r a c t f u r t h e r p r o v i d e d t h a t the r e a l t o r d i d not 
war r a n t or guarantee the c o n d i t i o n of the p r o p e r t y . 
A f t e r he moved i n t o the house, the p u r c h a s e r found 
t h a t the house was i n f e s t e d w i t h t e r m i t e s . T h i s 
C o u r t h e l d t h a t the p u r c h a s e r ' d i d not have the 
r i g h t t o r e l y on the o r a l r e p r e s e n t a t i o n s of [the 
agent] made p r i o r t o the e x e c u t i o n by [the 
pu r c h a s e r ] of the form c o n t a i n i n g the "as i s " 
p r o v i s i o n and the purchase agreement t h a t p r o v i d e d 
t h a t the r e a l t o r d i d not wa r r a n t or guarantee the 
c o n d i t i o n of the p r o p e r t y . ' Massey, 511 So. 2d a t 
173. 
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"In Haygood, the buyers asked the s e l l e r s , 
themselves r e a l e s t a t e agents, i f the basement had 
ever l e a k e d , and the s e l l e r s r e p l i e d , '[N]o, i t i s 
w e l l c o n s t r u c t e d . ' There was e v i d e n c e , however, 
i n d i c a t i n g t h a t the s e l l e r s had had r e p a i r work 
performed i n the basement because of c r a c k s i n the 
f o u n d a t i o n w a l l s t h a t had p e r m i t t e d water t o 
p e n e t r a t e the basement. The buyers s i g n e d an 'as i s ' 
c o n t r a c t f o r the purchase of the house. The s a l e s 
c o n t r a c t a l s o c o n t a i n e d a c l a u s e t h a t s t a t e d : 

" ' " N e i t h e r the S e l l e r nor the B r o k e r have 
made or make any o t h e r r e p r e s e n t a t i o n s 
about the c o n d i t i o n of the p r o p e r t y and the 
Pur c h a s e r agrees t h a t he has not r e l i e d on 
any o t h e r r e p r e s e n t a t i o n "' 

"571 So. 2d a t 1089. A f t e r h o l d i n g t h a t the Haygoods 
had not a l l e g e d t h a t t h e y had r e l i e d on the 
m i s r e p r e s e n t a t i o n s , t h i s C ourt c o n c l u d e d t h a t 'even 
i f t h e y had made such an a l l e g a t i o n , the p l a i n t i f f s ' 
s i g n i n g of the two documents t h a t i n d i c a t e d no 
r e l i a n c e would have made the summary judgment ... 
p r o p e r . ' 571 So. 2d a t 1089. 

"In Leatherwood, the p u r c h a s e r s asked a r e a l 
e s t a t e agent t o i n q u i r e about the f o u n d a t i o n of a 
house th e y were i n t e r e s t e d i n p u r c h a s i n g . The r e a l 
e s t a t e agent c o n t a c t e d the agent who had p r e v i o u s l y 
l i s t e d the house, and t h a t agent i n f o r m e d her t h a t 
the s e l l e r s knew of o n l y one c r a c k around the 
a i r - c o n d i t i o n i n g system. The Bakers then s i g n e d an 
'as i s ' s a l e s c o n t r a c t f o r the p r o p e r t y . A f t e r the 
Bakers moved i n t o the house, t h e y d i s c o v e r e d severe 
problems; the house began t o c r a c k i n s e v e r a l 
p l a c e s . The r e a l t y company had documents i n i t s 
p o s s e s s i o n t h a t i n d i c a t e d t h a t the house had 
s t r u c t u r a l problems. T h i s Court h e l d t h a t the 
Bake r s ' s i g n i n g of an 'as i s ' c o n t r a c t p r o h i b i t e d 
them from p u r s u i n g b o t h t h e i r n e g l i g e n c e and f r a u d 
c l a i m s a g a i n s t the r e a l t y company. Leatherwood, 619 
So. 2d a t 1274." 
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In Teer v. Johnston , 60 So. 3d 253 ( A l a . 2010), the 

s e l l e r knew t h a t the r e a l e s t a t e on which her house was 

l o c a t e d had f l o o d i n g problems and t h a t i t had f l o o d e d on a 

r o u t i n e b a s i s b e f o r e she d e c i d e d t o s e l l i t . D e s p i t e t h a t 

knowledge, she r e p r e s e n t e d t o the p u r c h a s e r s t h a t t h e r e were 

no f l o o d i n g problems w i t h the r e a l e s t a t e and t h a t i t had 

never f l o o d e d . The p u r c h a s e r s then s i g n e d an agreement t o 

purchase the r e a l e s t a t e t h a t c o n t a i n e d an "as i s " c l a u s e . 

A f t e r the r e a l e s t a t e f l o o d e d s e v e r a l t i m e s , the p u r c h a s e r s 

sued the s e l l e r , c l a i m i n g t h a t she had committed i n t e n t i o n a l 

f r a u d by r e p r e s e n t i n g t h a t the r e a l e s t a t e had no f l o o d i n g 

problems when she knew o t h e r w i s e and t h a t she had t h e r e b y 

i n d u c e d the p u r c h a s e r s t o s i g n the purchase agreement. The 

s e l l e r moved f o r a summary judgment on the grounds t h a t the 

p u r c h a s e r s ' c l a i m s were b a r r e d by the d o c t r i n e of caveat 

emptor and the "as i s " c l a u s e i n the purchase agreement. The 

t r i a l c o u r t g r a n t e d the s e l l e r ' s motion, and the p u r c h a s e r s 

a p p e a l e d t o the supreme c o u r t . The p u r c h a s e r s asked the 

supreme c o u r t t o o v e r r u l e the l i n e of cases t h a t i n c l u d e s 

Moore, Leatherwood, I n c . v. Baker, 619 So. 2d 1273, 1274 ( A l a . 

1992); Haygood v. B u r l Pounders R e a l t y , I n c . , 571 So. 2d 1086, 

19 



2110317 

1089 ( A l a . 1990); and Massey v. Weeks R e a l t y Co., 511 So. 2d 

171, 173 ( A l a . 1987), and r e v e r s e the summary judgment i n 

f a v o r of the s e l l e r ; however, the supreme c o u r t r e f u s e d t o 

o v e r r u l e t h a t l i n e of cases and a f f i r m e d the summary judgment 

i n f a v o r of the s e l l e r . 

In the p r e s e n t case, the u n d i s p u t e d e v i d e n c e e s t a b l i s h e d 

t h a t the p r o p e r t y was used r e a l e s t a t e t h a t was s o l d i n an 

a r m ' s - l e n g t h t r a n s a c t i o n i n which none of the p a r t i e s t o the 

t r a n s a c t i o n owed any of the o t h e r p a r t i e s a f i d u c i a r y duty. 

Moreover, t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t the a l l e g e d 

d e f e c t i n the l a k e " ' a f f e c t s h e a l t h or s a f e t y . ' " Moore, 849 

So. 2d a t 923 ( q u o t i n g F e n n e l l R e a l t y Co. v. M a r t i n , 529 So. 

2d 1003, 1005 ( A l a . 1988)). T h e r e f o r e , t h e r e i s no m e r i t i n 

Jason and R u s s e l l ' s argument t h a t C l e g g , Speaks Land Company, 

and Buce had a duty t o d i s c l o s e the e x i s t e n c e of the a l l e g e d 

d e f e c t merely because they knew of i t s e x i s t e n c e and i t was 

not known or r e a d i l y a s c e r t a i n a b l e by Jason and R u s s e l l . See  

Moore, 849 So. 2d a t 923. 

Jason and R u s s e l l ' s d i r e c t i n q u i r y r e g a r d i n g the l a k e d i d 

impose a duty on Cl e g g , Speaks Land Company, and Buce t o 

d i s c l o s e any d e f e c t s i n the l a k e t h a t were known t o them. I d . 
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There was s u b s t a n t i a l , though not u n d i s p u t e d , e v i d e n c e b e f o r e 

the t r i a l c o u r t t e n d i n g t o prove t h a t a d e f e c t i n the l a k e 

e x i s t e d and t h a t C l e g g , Speaks Land Company, and Buce knew of 

the e x i s t e n c e of t h a t a l l e g e d d e f e c t when Jason and R u s s e l l 

made t h e i r d i r e c t i n q u i r y r e g a r d i n g the l a k e . There was 

u n d i s p u t e d e v i d e n c e e s t a b l i s h i n g t h a t , i n response t o Jason 

and R u s s e l l ' s d i r e c t i n q u i r y r e g a r d i n g the l a k e , Speaks and 

Buce d i d not d i s c l o s e the e x i s t e n c e of any d e f e c t i n the l a k e 

and a f f i r m a t i v e l y r e p r e s e n t e d t h a t the l a k e was low due t o the 

drought and t h a t t h e r e was no problem w i t h the l a k e . However, 

i t i s u n d i s p u t e d t h a t subsequent t o Jason and R u s s e l l ' s d i r e c t 

i n q u i r y and Speaks and Buce's response, Jason s i g n e d the 

c o n t r a c t , which c o n t a i n e d an "as i s " c l a u s e . Moreover, 

a l t h o u g h R u s s e l l d i d not s i g n the c o n t r a c t and argues t h a t he 

i s not bound by the "as i s " c l a u s e , he a d m i t t e d t h a t he and 

Jason had j o i n t l y p u r c h a s e d the p r o p e r t y , t h a t they had b o t h 

s i g n e d a p r o m i s s o r y note t o f i n a n c e the purchase of the 

p r o p e r t y , and t h a t he had s i g n e d the c l o s i n g statement. In 

a d d i t i o n , he has a s s e r t e d a b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t 

C l e g g , Speaks Land Company, and Buce based on the v e r y 

c o n t r a c t t h a t he contends i s not b i n d i n g on him f o r purposes 
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of h i s m i s r e p r e s e n t a t i o n and s u p p r e s s i o n c l a i m s . "A p a r t y , by 

h i s a c t i o n s and acceptance of the b e n e f i t s of a c o n t r a c t and 

by o p e r a t i n g under such agreement, may r a t i f y and c o n f i r m a 

c o n t r a c t t o which h i s a c t u a l s i g n a t u r e i s not a f f i x e d . " Rush  

v. Atomic E l e c . Co., 384 So. 2d 1067, 1068 ( A l a . 1980). 

Consequently, the "as i s " c l a u s e i n the c o n t r a c t i s j u s t as 

b i n d i n g on R u s s e l l as i t i s on Jason. "Where a p u r c h a s e r ' s 

d i r e c t i n q u i r y would o t h e r w i s e impose a duty of t r u t h f u l 

d i s c l o s u r e , ... a p u r c h a s e r ' s f r a u d c l a i m i s p r e c l u d e d by 

language i n a s a l e s c o n t r a c t s t a t i n g t h a t the purchase i s 'as 

i s . ' " Moore, 849 So. 2d a t 924. A c c o r d i n g l y , we conclude t h a t 

the "as i s " c l a u s e i n the c o n t r a c t b a r r e d Jason and R u s s e l l ' s 

m i s r e p r e s e n t a t i o n and s u p p r e s s i o n c l a i m s d e s p i t e the duty of 

d i s c l o s u r e imposed on C l e g g , Speaks Land Company, and Buce by 

Jason and R u s s e l l ' s d i r e c t i n q u i r y r e g a r d i n g the l a k e . 

T h e r e f o r e , we a f f i r m the summary judgment w i t h r e s p e c t t o the 

m i s r e p r e s e n t a t i o n and s u p p r e s s i o n c l a i m s . 

I I . N e g l i g e n c e C l a i m 

In the t r i a l c o u r t , C l e g g , Speaks Land Company, and Buce 

a s s e r t e d t h a t t h e y were e n t i t l e d t o summary judgments w i t h 

r e s p e c t t o the n e g l i g e n c e c l a i m on t h r e e grounds: (1) t h a t the 
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"as i s " c l a u s e i n the c o n t r a c t b a r r e d t h a t c l a i m , (2) t h a t 

C l e g g , Speaks Land Company, and Buce d i d not owe Jason and 

R u s s e l l a duty of c a r e , and (3) t h a t Jason and R u s s e l l had 

assumed the r i s k . In response, Jason and R u s s e l l argued t h a t 

C l e g g , Speaks Land Company, and Buce were not e n t i t l e d t o 

summary judgments w i t h r e s p e c t t o the n e g l i g e n c e c l a i m based 

on grounds (2) and (3); however, th e y d i d not argue t h a t 

C l e g g , Speaks Land Company, and Buce were not e n t i t l e d t o 

summary judgments w i t h r e s p e c t t o the n e g l i g e n c e c l a i m based 

on ground ( 1 ) . The t r i a l c o u r t d i d not s t a t e i t s r a t i o n a l e f o r 

e n t e r i n g a summary judgment. On a p p e a l , Jason and R u s s e l l have 

argued t h a t the t r i a l c o u r t e r r e d i f i t e n t e r e d a summary 

judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m on the b a s i s of 

grounds (2) and (3); however, they have not argued t h a t the 

t r i a l c o u r t e r r e d i f i t e n t e r e d a summary judgment w i t h 

r e s p e c t t o the n e g l i g e n c e c l a i m on the b a s i s of ground ( 1 ) . 

The supreme c o u r t has h e l d t h a t an "as i s " c l a u s e i n a 

c o n t r a c t f o r the purchase of used r e a l e s t a t e b a r s not o n l y 

the p u r c h a s e r ' s m i s r e p r e s e n t a t i o n and s u p p r e s s i o n c l a i m s but 

a l s o h i s or her n e g l i g e n c e c l a i m s . See Leatherwood, 619 So. 

2d a t 1274. T h e r e f o r e , ground (1) was a v a l i d l e g a l ground f o r 
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a summary judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m , which 

Jason and R u s s e l l d i d not c h a l l e n g e i n the t r i a l c o u r t and 

have not c h a l l e n g e d on a p p e a l . 

"When an a p p e l l a n t c o n f r o n t s an i s s u e below t h a t the 
a p p e l l e e contends w a r r a n t s a judgment i n i t s f a v o r 
and the t r i a l c o u r t ' s o r d e r does not s p e c i f y a b a s i s 
f o r i t s r u l i n g , the o m i s s i o n of any argument on 
app e a l as t o t h a t i s s u e i n the a p p e l l a n t ' s p r i n c i p a l 
b r i e f c o n s t i t u t e s a w a i v e r w i t h r e s p e c t t o the 
i s s u e . " 

F o g a r t y v. Southworth, 953 So. 2d 1225, 1232 ( A l a . 2006). 

Thus, Jason and R u s s e l l have waived the i s s u e whether the 

t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment w i t h r e s p e c t 

t o the n e g l i g e n c e c l a i m . 3 T h e r e f o r e , we a f f i r m the summary 

judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m . 

I I I . B r e a c h - o f - C o n t r a c t C l a i m 

3Even i f Jason and R u s s e l l had c h a l l e n g e d the summary 
judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m on the b a s i s of 
ground (1) on a p p e a l , we c o u l d not have c o n s i d e r e d t h a t 
c h a l l e n g e because th e y d i d not argue t o the t r i a l c o u r t t h a t 
C l e g g , Speaks Land Company, and Buce were not e n t i t l e d t o a 
summary judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m based on 
ground ( 1). See Ex p a r t e R y a l s , 773 So. 2d 1011, 1013 ( A l a . 
2000) ("[T]he a p p e l l a t e c o u r t can c o n s i d e r an argument a g a i n s t 
the v a l i d i t y of a summary judgment o n l y t o the e x t e n t t h a t the 
r e c o r d on ap p e a l c o n t a i n s m a t e r i a l from the t r i a l c o u r t r e c o r d 
p r e s e n t i n g t h a t argument t o the t r i a l c o u r t b e f o r e or a t the 
time of s u b m i s s i o n of the motion f o r summary 
judgment."(emphasis o m i t t e d ) ) . 
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Jason and R u s s e l l argue t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment w i t h r e s p e c t t o t h e i r b r e a c h - o f -

c o n t r a c t c l a i m because, t h e y say, the y c o n t r a c t e d w i t h C l e g g , 

Speaks Land Company, and Buce t o purchase p r o p e r t y t h a t was 

f r e e from any m a t e r i a l d e f e c t and C l e g g , Speaks Land Company, 

and Buce breached the c o n t r a c t by s e l l i n g them p r o p e r t y t h a t 

had a m a t e r i a l d e f e c t . However, assuming, w i t h o u t d e c i d i n g , 

t h a t Speaks Land Company and Buce c o u l d be l i a b l e f o r b r e a c h 

of a c o n t r a c t t o which t h e y were not p a r t i e s , Jason and 

R u s s e l l ' s argument has no m e r i t because t h e y d i d not c o n t r a c t 

t o purchase p r o p e r t y t h a t was f r e e from any m a t e r i a l d e f e c t . 

They c o n t r a c t e d t o purchase the p r o p e r t y i n "as i s " c o n d i t i o n , 

and they r e c e i v e d the p r o p e r t y i n "as i s " c o n d i t i o n . 

Nonperformance of the c o n t r a c t by the defendant i s an 

e s s e n t i a l element of a b r e a c h - o f - c o n t r a c t c l a i m . S h a f f e r v.  

Regions F i n . Corp., 29 So. 3d 872, 880 ( A l a . 2009) ("'The 

elements of a b r e a c h - o f - c o n t r a c t c l a i m under Alabama law are 

(1) a v a l i d c o n t r a c t b i n d i n g the p a r t i e s ; (2) the p l a i n t i f f s ' 

performance under the c o n t r a c t ; (3) the defendant's  

nonperformance; and (4) r e s u l t i n g damages.'" (emphasis added) 

( q u o t i n g Reynolds M e t a l s Co. v. H i l l , 825 So. 2d 100, 105 
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( A l a . 2 0 0 2 ) ) ) . In the p r e s e n t case, Jason and R u s s e l l cannot 

e s t a b l i s h t h a t e s s e n t i a l element because they r e c e i v e d what 

they c o n t r a c t e d f o r — the p r o p e r t y i n "as i s " c o n d i t i o n . 

T h e r e f o r e , we a f f i r m the summary judgment w i t h r e s p e c t t o the 

b r e a c h - o f - c o n t r a c t c l a i m . 

IV. U n j u s t - E n r i c h m e n t C l a i m 

Jason and R u s s e l l argue t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment w i t h r e s p e c t t o the u n j u s t -

enrichment c l a i m . However, the o n l y l e g a l a u t h o r i t y they have 

c i t e d i n s u p p o r t of t h a t argument are two cases s t a t i n g the 

e s s e n t i a l elements of a b r e a c h - o f - c o n t r a c t c l a i m . O b v i o u s l y , 

law r e g a r d i n g the e s s e n t i a l elements of a b r e a c h - o f - c o n t r a c t 

c l a i m i s not s p e c i f i c a l l y a p p l i c a b l e t o the i s s u e whether the 

t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment w i t h r e s p e c t 

t o the u n j u s t - e n r i c h m e n t c l a i m . Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. 

P., r e q u i r e s t h a t arguments i n an a p p e l l a n t ' s b r i e f c o n t a i n 

" c i t a t i o n s t o ... ca s e s , s t a t u t e s , [and] o t h e r a u t h o r i t i e s . " 

Jason and R u s s e l l ' s c i t a t i o n of l e g a l a u t h o r i t y f o r a g e n e r a l 

p r o p o s i t i o n of law t h a t i s not s p e c i f i c a l l y a p p l i c a b l e t o the 

i s s u e whether the t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

judgment w i t h r e s p e c t t o the u n j u s t - e n r i c h m e n t c l a i m does not 
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c o n s t i t u t e s u f f i c i e n t argument f o r r e v e r s a l of the summary 

judgment w i t h r e s p e c t t o t h a t c l a i m . See C i n c i n n a t i I n s . Cos.  

v. Barber I n s u l a t i o n , I n c . , 946 So. 2d 441, 449 ( A l a . 2006) 

("'[A]n a p p e l l a n t ' s c i t a t i o n s t o g e n e r a l p r o p o s i t i o n s of law 

not s p e c i f i c a l l y a p p l i c a b l e t o the i s s u e s p r e s e n t e d by the 

ap p e a l do not meet the req u i r e m e n t s of Rule 28, A l a . R. App. 

P.'" ( q u o t i n g BankAmerica Hous. S e r v s . v. Lee, 833 So. 2d 609, 

621 ( A l a . 2 0 0 2 ) ) ) . A c c o r d i n g l y , we d e c l i n e t o c o n s i d e r Jason 

and R u s s e l l ' s argument r e g a r d i n g the u n j u s t - e n r i c h m e n t c l a i m , 

and we a f f i r m the summary judgment w i t h r e s p e c t t o t h a t c l a i m . 

V. B a d - F a i t h C l a i m 

In the t r i a l c o u r t , Jason and R u s s e l l d i d not p r e s e n t any 

argument i n o p p o s i t i o n t o the a s s e r t i o n by C l e g g , Speaks Land 

Company, and Buce t h a t t h e y were e n t i t l e d t o a summary 

judgment w i t h r e s p e c t t o the b a d - f a i t h c l a i m . Moreover, t h e y 

have not argued t o t h i s c o u r t t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment w i t h r e s p e c t t o t h a t c l a i m and, 

t h e r e f o r e , have waived the i s s u e whether the t r i a l c o u r t e r r e d 

i n t h a t r e g a r d . 4 See B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 

4Even i f Jason and R u s s e l l had c h a l l e n g e d the summary 
judgment w i t h r e s p e c t t o the b a d - f a i t h c l a i m on a p p e a l , we 
c o u l d not have c o n s i d e r e d t h a t c h a l l e n g e because they d i d not 
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1982) ("When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s 

b r i e f , t h a t i s s u e i s w a i v e d . " ) . T h e r e f o r e , we a f f i r m the 

summary judgment w i t h r e s p e c t t o the b a d - f a i t h c l a i m . 

V I . Rule 5 6 ( f ) A f f i d a v i t 

F i n a l l y , Jason and R u s s e l l argue t h a t the t r i a l c o u r t 

e r r e d i n i g n o r i n g t h e i r Rule 5 6 ( f ) a f f i d a v i t and e n t e r i n g a 

summary judgment i n f a v o r of C l e g g , Speaks Land Company, and 

Buce w i t h o u t g i v i n g them an o p p o r t u n i t y t o depose Adams, 

Casey, and Dennis. 

"Rule 5 6 ( f ) a l l o w s a p a r t y opposing a 
summary-judgment motion t o f i l e an a f f i d a v i t 
a l e r t i n g the t r i a l c o u r t t h a t i t i s p r e s e n t l y unable 
t o p r e s e n t ' f a c t s e s s e n t i a l t o j u s t i f y the p a r t y ' s 
o p p o s i t i o n . ' The Committee Comments t o August 1, 
1992, Amendment t o Rule 56(c) and Rule 5 6 ( f ) s t a t e 
t h a t ' [ s ] u c h an a f f i d a v i t s h o u l d s t a t e w i t h 
s p e c i f i c i t y why the o p p o s i n g e v i d e n c e i s not 
p r e s e n t l y a v a i l a b l e and s h o u l d s t a t e , as 
s p e c i f i c a l l y as p o s s i b l e , what f u t u r e a c t i o n s are 
c o n t e m p l a t e d t o d i s c o v e r and p r e s e n t the o p p o s i n g 
e v i d e n c e . ' The d i s p o s i t i o n of a r e q u e s t made  
pu r s u a n t t o Rule 5 6 ( f ) i s d i s c r e t i o n a r y w i t h the  
t r i a l c o u r t . " 

Scrushy v. Tucker, 955 So. 2d 988, 1007 ( A l a . 2006) (emphasis 

added). Moreover, i n r e v i e w i n g a t r i a l c o u r t ' s f a i l u r e t o 

argue t o the t r i a l c o u r t t h a t C l e g g , Speaks Land Company, and 
Buce were not e n t i t l e d t o a summary judgment w i t h r e s p e c t t o 
t h a t c l a i m . See R y a l s , s u p r a . 
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g r a n t a c o n t i n u a n c e based on a Rule 5 6 ( f ) a f f i d a v i t , 

"'[s]ome f e d e r a l cases have, i n f a c t , 
p e r m i t t e d c o n s i d e r a t i o n of whether "ample 
time and o p p o r t u n i t i e s f o r d i s c o v e r y have 
a l r e a d y l a p s e d . " SEC v. Spence & Green  
Chem. Co., 612 F.2d 896, 901 (5th C i r . 
1980); see a l s o K o z i k o w s k i v. T o l l B r o s . ,  
I n c . , 354 F.3d 16, 26 (1st C i r . 2003) 
( s t a t i n g t h a t a c o u r t may g r a n t a Rule 
56(f ) c o n t i n u a n c e i f the p a r t y s e e k i n g the 
c o n t i n u a n c e "demonstrates t h a t i t was 
d i l i g e n t i n p u r s u i n g d i s c o v e r y b e f o r e 
summary judgment s u r f a c e d " ) ; A v i a t i o n  
S p e c i a l t i e s , I n c . v. U n i t e d T e c h n o l o g i e s  
Corp., 568 F.2d 1186, 1190 (5th C i r . 1978) 
( s t a t i n g t h a t the " [ p ] l a i n t i f f must bear 
the consequences of i t s d e c i s i o n t o p r o c e e d 
w i t h d i s c o v e r y p i e c e m e a l " and h o l d i n g t h a t 
the d i s t r i c t c o u r t d i d not abuse i t s 
d i s c r e t i o n i n f a i l i n g t o g r a n t a 
c o n t i n u a n c e when the p l a i n t i f f had not 
i n i t i a t e d any d i s c o v e r y u n t i l h i s a c t i o n 
had been on f i l e f o r s i x months and a f t e r 
a p r e t r i a l c o n f e r e n c e had been 
c o n d u c t e d ) . ' " 

Scrushy, 955 So. 2d a t 1006-07 ( q u o t i n g McGhee v. M a r t i n , 892 

So. 2d 398, 405 ( A l a . C i v . App. 2004)). 

In the p r e s e n t case, Jason and R u s s e l l ' s Rule 5 6 ( f ) 

a f f i d a v i t i n d i c a t e d t h a t they needed t o depose Adams, Casey, 

and Dennis i n o r d e r t o oppose the summary-judgment motions 

because, they s a i d , Adams c o u l d p r o v i d e t e s t i m o n y r e g a r d i n g 

"who c r e a t e d the d e f e c t i n the l a k e and when i t was c r e a t e d " 

and Casey and Dennis c o u l d p r o v i d e t e s t i m o n y r e g a r d i n g the 
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work th e y had performed on the l a k e w h i l e C l e g g owned the 

p r o p e r t y . We conclude t h a t the t r i a l c o u r t d i d not exceed i t s 

d i s c r e t i o n i n e n t e r i n g a summary judgment i n f a v o r of C l e g g , 

Speaks Land Company, and Buce w i t h o u t a f f o r d i n g Jason and 

R u s s e l l the o p p o r t u n i t y t o depose Adams, Casey, and Dennis f o r 

the f o l l o w i n g r e a s o n s : (1) the t e s t i m o n y t h a t Jason and 

R u s s e l l e x p e c t e d Adams, Casey, and Dennis t o g i v e r e g a r d i n g 

the s u b j e c t s s p e c i f i e d i n the Rule 5 6 ( f ) a f f i d a v i t would have 

been c u m u l a t i v e ; (2) the t e s t i m o n y Jason and R u s s e l l e x p e c t e d 

Adams, Casey, and Dennis t o g i v e r e g a r d i n g those s u b j e c t s 

would not have d e f e a t e d the summary-judgment motions; and (3) 

the t r i a l c o u r t c o u l d p r o p e r l y have c o n c l u d e d t h a t Jason and 

R u s s e l l had had ample time t o take the d e p o s i t i o n s of Adams, 

Casey, and Dennis b e f o r e the f i r s t summary-judgment motion was 

f i l e d . 

F i r s t , the t e s t i m o n y of Adams, Casey, and Dennis would 

have been c u m u l a t i v e because C l e g g a d m i t t e d t h a t , b e f o r e 

Speaks and Buce r e p r e s e n t e d t o Jason and R u s s e l l t h a t the l a k e 

was low due t o the drought and t h a t t h e r e was no problem w i t h 

the l a k e , C l e g g knew (1) t h a t the water l e v e l i n the l a k e had 

been f l u c t u a t i n g and t h a t water had been s e e p i n g o r l e a k i n g 
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out of the l a k e s i n c e 2003 a t the l a t e s t , (2) t h a t Casey had 

t r i e d t o determine why the water l e v e l i n the l a k e was 

f l u c t u a t i n g i n 2003, (3) t h a t , i n 2003, Casey had moved s o i l 

from the s i d e of the dam f a c i n g d r y l a n d and d e termined t h a t 

water was s e e p i n g or l e a k i n g out of the l a k e but he d i d not 

f i n d an e x p l a n a t i o n f o r i t and d i d not know what c o u l d be done 

t o s t o p the water from s e e p i n g or l e a k i n g , (3) t h a t water 

c o n t i n u e d t o seep or l e a k out of the l a k e a f t e r Casey l e f t i n 

2003, (4) t h a t members of the C l e g g f a m i l y , w i t h the 

a s s i s t a n c e of Dennis and h i s d aughter, had put 10,000 t o 

12,000 pounds of b e n t o n i t e i n the l a k e a f t e r C l e g g had l i s t e d 

the p r o p e r t y f o r s a l e , and (5) t h a t water c o n t i n u e d t o seep or 

l e a k out of the l a k e d e s p i t e t h e i r p u t t i n g b e n t o n i t e i n the 

l a k e . Moreover, Jason had t e s t i f i e d i n h i s d e p o s i t i o n 

r e g a r d i n g the substance of the t e s t i m o n y Jason and R u s s e l l 

e x p e c t e d Adams t o g i v e r e g a r d i n g the s u b j e c t s d e s c r i b e d i n the 

Rule 5 6 ( f ) a f f i d a v i t , and, a l t h o u g h Jason's t e s t i m o n y i n t h a t 

r e g a r d was h e a r s a y , no motion t o s t r i k e i t was f i l e d and, 

t h e r e f o r e , i t was p r o p e r l y b e f o r e the t r i a l c o u r t f o r i t s 

c o n s i d e r a t i o n i n r u l i n g on the summary-judgment motions, and 

we have c o n s i d e r e d i t i n r e v i e w i n g the summary judgment. See 
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Ex p a r t e S e c r e t a r y of V e t e r a n s A f f a i r s , [Ms. 1101171, Feb. 10, 

2012] So. 3d , ( A l a . 2012). 

Second, the t e s t i m o n y Jason and R u s s e l l e x p e c t e d Adams, 

Casey, and Dennis t o g i v e r e g a r d i n g the s u b j e c t s s p e c i f i e d i n 

the Rule 5 6 ( f ) a f f i d a v i t would not have d e f e a t e d the summary-

judgment motions because t h a t t e s t i m o n y c o u l d not have c r e a t e d 

a genuine i s s u e r e g a r d i n g the d i s p o s i t i v e f a c t s i n the case, 

which were (1) t h a t the p r o p e r t y was used r e a l e s t a t e and (2) 

t h a t the c o n t r a c t c o n t a i n e d an "as i s " c l a u s e . 

T h i r d , the a c t i o n was f i l e d on August 9, 2009, and the 

f i r s t summary-judgment motion was not f i l e d u n t i l March 14, 

2011, 18 months l a t e r . Jason and R u s s e l l ' s d e p o s i t i o n 

t e s t i m o n y i n d i c a t e s t h a t they had t a l k e d t o Adams, Casey, and 

Dennis and were w e l l aware of those p o t e n t i a l w i t n e s s e s ' s 

knowledge r e g a r d i n g the s u b j e c t s d e s c r i b e d i n the Rule 5 6 ( f ) 

a f f i d a v i t b e f o r e Jason and R u s s e l l f i l e d the a c t i o n . Jason and 

R u s s e l l ' s Rule 5 6 ( f ) a f f i d a v i t d i d not e x p l a i n why they had 

not taken the d e p o s i t i o n s of Adams, Casey, and Dennis d u r i n g 

the 18-month p e r i o d between the f i l i n g of the a c t i o n and the 

f i l i n g of the f i r s t summary-judgment motion. Thus, the t r i a l 

c o u r t c o u l d have c o n c l u d e d t h a t "'"ample time and 
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o p p o r t u n i t i e s f o r d i s c o v e r y ha[d] a l r e a d y l a p s e d " ' " by the 

time the f i r s t summary-judgment motion was f i l e d . Scrushy, 955 

So. 2d a t 1006-07 ( q u o t i n g McGhee, 892 So. 2d a t 405, q u o t i n g 

i n t u r n SEC v. Spence & Green Chem. Co., 612 F.2d 896, 901 

(5th C i r . 1980)). 

C o n c l u s i o n 

For the reasons d i s c u s s e d above, we a f f i r m the summary 

judgment i n f a v o r of C l e g g , Speaks Land Company, and Buce. 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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