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THOMAS, Judge. 

B a r b a r a Jo J e t e r N a i l ("the mother") and B a r r y J e t e r 

("the f a t h e r " ) were d i v o r c e d on November 4, 2010. The p a r t i e s 

have two c h i l d r e n , B a r r y Max ("Max") and Emma (sometimes 

h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the c h i l d r e n " ) . The 
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d i v o r c e judgment awarded the f a t h e r p r i m a r y p h y s i c a l c u s t o d y 

of the c h i l d r e n . On A p r i l 5, 2011, the mother f i l e d a 

p e t i t i o n i n the M a r s h a l l C i r c u i t C o u r t i n which she sought, 

among o t h e r t h i n g s , p r i m a r y p h y s i c a l c u s t o d y of the c h i l d r e n , 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r Max, and a h e a r i n g on her 

a l l e g a t i o n t h a t the f a t h e r had f a i l e d t o comply w i t h the terms 

of the d i v o r c e judgment r e g a r d i n g the t r a n s f e r of her p e r s o n a l 

p r o p e r t y . The f a t h e r answered the mother's p e t i t i o n and f i l e d 

a c o u n t e r p e t i t i o n c l a i m i n g t h a t , among o t h e r t h i n g s , the 

mother had caused the b a l a n c e of the c r e d i t - c a r d account t h a t 

he had been made r e s p o n s i b l e f o r i n the d i v o r c e judgment t o 

i n c r e a s e i n the amount of $4,620. On August 17, 2011, the 

f a t h e r f i l e d a contempt motion a l l e g i n g t h a t the mother was 

i n f l u e n c i n g Max t o d i s o b e y the f a t h e r i n an attempt t o " ' w i n ' 

her case of c u s t o d y . " The mother responded t o the f a t h e r ' s 

contempt motion, denying the f a t h e r ' s a l l e g a t i o n . 

On September 22, 2011, the mother f i l e d a motion t o 

compel the f a t h e r t o produce h i s c e l l u l a r - t e l e p h o n e r e c o r d s . 

She a s s e r t e d t h a t she had r e q u e s t e d p r o d u c t i o n of h i s 

c e l l u l a r - t e l e p h o n e r e c o r d s on August 22, 2011, but t h a t the 

f a t h e r had f a i l e d t o produce them. The f a t h e r responded t o 
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the mother's motion t o compel, s t a t i n g t h a t h i s c e l l u l a r -

t e l e p h o n e r e c o r d s were " i m m a t e r i a l , i r r e l e v a n t , not i n t e n d e d 

t o l e a d t o d i s c o v e r a b l e e v i d e n c e , and s h o u l d not be produced." 

He c l a i m e d t h a t the mother i n t e n d e d t o "misuse" or "attempt t o 

harm" the f a t h e r w i t h the i n f o r m a t i o n c o n t a i n e d i n h i s 

c e l l u l a r - t e l e p h o n e r e c o r d s . He r e q u e s t e d t h a t the t r i a l c o u r t 

deny the mother's motion t o compel o r , i n the a l t e r n a t i v e , 

t h a t the t r i a l c o u r t l i m i t the use of the i n f o r m a t i o n 

c o n t a i n e d i n h i s c e l l u l a r - t e l e p h o n e r e c o r d s t o the s p e c i f i c 

purpose f o r which the mother s t a t e d t h a t h i s c e l l u l a r -

t e l e p h o n e r e c o r d s were needed. 

A t r i a l was h e l d on October 4, 2011, a t which the t r i a l 

c o u r t h e a r d ore tenus t e s t i m o n y . The t r i a l c o u r t e n t e r e d i t s 

judgment on October 13, 2011, i n which i t t r a n s f e r r e d p r i m a r y 

p h y s i c a l c u s t o d y of Max t o the mother, s p e c i f i c a l l y 

" d e c l i n e [ d ] t o s e t any v i s i t a t i o n s c h e d u l e " f o r Max "due t o 

[ h i s ] age and [ h i s ] a c t i o n s [ , ] " d e c l i n e d t o t r a n s f e r c u s t o d y 

of Emma t o the mother or t o change the mother's v i s i t a t i o n 

s c h e d u l e r e g a r d i n g Emma, d i r e c t e d the p a r t i e s t o "take the 

st e p s n e c e s s a r y t o ensure t h a t the [ m a r i t a l r e s i d e n c e ] i s 

l i s t e d a t the p r i c e suggested by the l i s t i n g agent," awarded 
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$3,000 t o the f a t h e r , and d e n i e d a l l o t h e r r e q u e s t e d r e l i e f , 

i n c l u d i n g , s p e c i f i c a l l y , p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r 

Max. 

The mother f i l e d a motion t o a l t e r , amend, or v a c a t e the 

t r i a l c o u r t ' s judgment on October 17, 2011, and the f a t h e r 

f i l e d a response and an amended response t o the mother's 

postjudgment motion. A h e a r i n g was h e l d on the mother's 

postjudgment motion on December 7, 2011, and, on December 15, 

2011, the t r i a l c o u r t e n t e r e d i t s judgment denying her 

postjudgment motion. 

The mother t i m e l y a p pealed t o t h i s c o u r t on December 28, 

2011. She seeks t h i s c o u r t ' s r e v i e w of s i x i s s u e s . She 

contends t h a t the t r i a l c o u r t e r r e d by (1) d e n y ing her motion 

t o compel the f a t h e r t o produce h i s c e l l u l a r - t e l e p h o n e 

r e c o r d s , (2) f a i l i n g t o h o l d the f a t h e r i n contempt because, 

she says, he r e f u s e d t o f o l l o w the c o u r t ' s o r d e r s r e g a r d i n g 

the p r o p e r t y d i v i s i o n , (3) f a i l i n g t o modify the c u s t o d y of 

Emma, (4) m o d i f y i n g her c h i l d - s u p p o r t o b l i g a t i o n , (5) awarding 

a judgment i n the amount of $3,000 t o the f a t h e r , and (6) 

d e n y i ng an award of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r Max. 

The D e n i a l of the M o tion t o Compel the F a t h e r ' s C e l l u l a r - 
Telephone Records 
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The mother's f i r s t c o n t e n t i o n i s t h a t the t r i a l c o u r t 

e r r e d because, she says, i t i m p r o p e r l y l i m i t e d her d i s c o v e r y 

e f f o r t s . The mother r e l i e s on Cole v. Cole Tomato S a l e s ,  

I n c . , 293 A l a . 731, 310 So. 2d 210 (1975), Campbell v. Regal  

T y p e w r i t e r Co., 341 So. 2d 120 ( A l a . 1976), Ex p a r t e Knox  

Kershaw, I n c . , 562 So. 2d 250 ( A l a . 1990), Reed v. Dyas, 28 

So. 3d 6 ( A l a . C i v . App. 2009), and Hood v. Hood, 76 So. 3d 

824 ( A l a . C i v . App. 2011), t o s u p p o r t her argument on a p p e a l . 

'Pursuant t o Rule 26, 
Alabama Rules of C i v i l Procedure, 
a t r i a l c o u r t i s g i v e n a u t h o r i t y 
t o e i t h e r l i m i t or r e s t r i c t 
d i s c o v e r y , and once the t r i a l 
c o u r t chooses t o so l i m i t or 
r e s t r i c t , i t s a c t i o n w i l l be 
l i b e r a l l y and b r o a d l y c o n s t r u e d . 
T h i s c o u r t w i l l not, t h e r e f o r e , 
r e v e r s e u n l e s s i t appears the 
t r i a l c o u r t abused i t s d i s c r e t i o n 

"'Ex p a r t e S u l l i v a n , Long & Hagerty, 5 67 
So. 2d 314, 314-15 ( A l a . C i v . App. 1990).' 

"Ex p a r t e H e a l t h S o u t h Corp., 712 So. 2d 1086, 1088 
( A l a . 1997)." 

Ex p a r t e T u s c a l o o s a Cnty., 825 So. 2d 729, 732 ( A l a . 2001). 

The r e c o r d r e f l e c t s t h a t the mother f i l e d her a c t i o n 

a g a i n s t the f a t h e r on A p r i l 5, 2011. On August 22, 2011, the 

mother r e q u e s t e d the p r o d u c t i o n o f , among o t h e r documents, the 
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f a t h e r ' s c e l l u l a r - t e l e p h o n e r e c o r d s . A l t h o u g h the f a t h e r 

produced the o t h e r r e q u e s t e d documents, the f a t h e r d i d not 

produce h i s c e l l u l a r - t e l e p h o n e r e c o r d s . The f a t h e r f i r s t 

s t a t e d t h a t he was unable t o p r i n t h i s c e l l u l a r - t e l e p h o n e 

r e c o r d s because Max had removed the computer and p r i n t e r from 

the f a t h e r ' s home. On September 22, 2011, 12 days b e f o r e the 

t r i a l , the mother f i l e d a motion t o compel the f a t h e r t o 

produce h i s c e l l u l a r - t e l e p h o n e r e c o r d s , and, on the same day, 

the f a t h e r f i l e d h i s response t o the mother's motion t o compel 

i n which he a s s e r t e d t h a t h i s c e l l u l a r - t e l e p h o n e r e c o r d s were 

i r r e l e v a n t . The mother never f i l e d a n o t i c e t o se r v e a t h i r d -

p a r t y subpoena on the f a t h e r ' s c e l l u l a r - t e l e p h o n e c a r r i e r . 

The t r i a l c o u r t h e a r d the arguments of c o u n s e l r e g a r d i n g the 

mother's r e q u e s t f o r d i s c o v e r y of the c e l l u l a r - t e l e p h o n e 

r e c o r d s a t the October 4, 2011, t r i a l a t which the mother's 

a t t o r n e y a d m i t t e d t h a t she had f a i l e d t o subpoena the f a t h e r ' s 

c e l l u l a r - t e l e p h o n e c a r r i e r f o r h i s c e l l u l a r - t e l e p h o n e r e c o r d s 

because she wanted t o "bypass ... a d d i t i o n a l charges t h a t I 

would have t o pay [the f a t h e r ' s c e l l u l a r - t e l e p h o n e c a r r i e r ] or 

someone e l s e . " The mother's a t t o r n e y suggested t h a t the t r i a l 

c o u r t o r d e r the f a t h e r t o download the c e l l u l a r - t e l e p h o n e 
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r e c o r d s " d u r i n g a l u n c h break or ... c o n t i n u e the t r i a l f o r 

the r e c o r d s t o be o b t a i n e d . " 

The t r i a l c o u r t o r a l l y d e n i e d the mother's motion t o 

compel because the mother's a t t o r n e y had f a i l e d t o subpoena 

the f a t h e r ' s c e l l u l a r - t e l e p h o n e c a r r i e r . 

" ' D i s c o v e r y m a t t e r s are w i t h i n the t r i a l c o u r t ' s 
sound d i s c r e t i o n , and t h i s C ourt w i l l not r e v e r s e a 
t r i a l c o u r t ' s r u l i n g on a d i s c o v e r y i s s u e u n l e s s the 
t r i a l c o u r t has c l e a r l y exceeded i t s d i s c r e t i o n . ' Ex  
p a r t e Ocwen Fed. Bank, FSB, 872 So. 2d 810, 813 
( A l a . 2003) ( c i t i n g Home I n s . Co. v. R i c e , 585 So. 
2d 859, 862 ( A l a . 1 9 9 1 ) ) . " 

G r o c h o l s k i v. G r o c h o l s k i , 89 So. 3d 123, 128 ( A l a . C i v . App. 

2011). In t h i s case, we determine t h a t the t r i a l c o u r t a c t e d 

w i t h i n i t s d i s c r e t i o n because the mother's a t t o r n e y f a i l e d t o 

f o l l o w the p r o p e r procedure by f i l i n g a t h i r d - p a r t y subpoena. 

Furthermore, t o the e x t e n t t h a t the e x c l u s i o n of the 

f a t h e r ' s c e l l u l a r - t e l e p h o n e r e c o r d s was e r r o r , i t was harmless 

e r r o r . A l a . R. App. P., Rule 45 ("Error Without I n j u r y " ) ; see 

a l s o A l a . R. C i v . P., Rule 61 ("Harmless E r r o r " ) . 1 The mother 

1 R u l e 61, A l a . R. C i v . P., s t a t e s , i n i t s e n t i r e t y : 

"No e r r o r i n e i t h e r the a d m i s s i o n or the 
e x c l u s i o n of e v i d e n c e and no e r r o r or d e f e c t i n any 
r u l i n g or o r d e r or i n a n y t h i n g done or o m i t t e d by 
the c o u r t or by any of the p a r t i e s i s ground f o r 
g r a n t i n g a new t r i a l or f o r s e t t i n g a s i d e a v e r d i c t 
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p r o f f e r e d t h a t she i n t e n d e d t o prove t h a t the f a t h e r had 

f r e q u e n t l y t e l e p h o n e d or sent h a r a s s i n g t e x t messages t o her, 

her mother, and her f r i e n d s . Presumably the mother and those 

persons would have a l l o w e d t h e i r c e l l u l a r - t e l e p h o n e r e c o r d s t o 

be used t o show the a l l e g e d incoming t e l e p h o n e c a l l s and t e x t 

messages from the f a t h e r ; t h u s , any e r r o r i n e x c l u d i n g the 

f a t h e r ' s c e l l u l a r - t e l e p h o n e r e c o r d s was h a r m l e s s . 

The R e f u s a l t o H o l d the F a t h e r i n Contempt Re g a r d i n g the 

P r o p e r t y D i v i s i o n 

Next the mother argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o h o l d the f a t h e r i n contempt because, she says, he 

r e f u s e d t o f o l l o w the t r i a l c o u r t ' s o r d e r s r e g a r d i n g the 

p r o p e r t y d i v i s i o n . She p r o v i d e s c i t a t i o n s t o Reed v. Dyas, 28 

So. 3d 6, 8 ( A l a . C i v . App. 2009), and Hood v. Hood, 76 So. 3d 

824, 831 ( A l a . C i v . App. 2011), i n support of t h i s argument. 
"The s t a n d a r d of r e v i e w of a judgment of 

contempt i s as f o l l o w s : 

or f o r v a c a t i n g , m o d i f y i n g , or o t h e r w i s e d i s t u r b i n g 
a judgment or o r d e r , u n l e s s r e f u s a l t o take such 
a c t i o n appears t o the c o u r t i n c o n s i s t e n t w i t h 
s u b s t a n t i a l j u s t i c e . The c o u r t a t e v e r y stage of the 
p r o c e e d i n g must d i s r e g a r d any e r r o r or d e f e c t i n the 
p r o c e e d i n g which does not a f f e c t the s u b s t a n t i a l 
r i g h t s of the p a r t i e s . " 
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"'"[W]hether a p a r t y i s i n contempt of 
c o u r t i s a d e t e r m i n a t i o n committed t o the 
sound d i s c r e t i o n of the t r i a l c o u r t , and, 
absent an abuse of t h a t d i s c r e t i o n or 
u n l e s s the judgment of the t r i a l c o u r t i s 
unsupported by the ev i d e n c e so as t o be 
p l a i n l y and p a l p a b l y wrong, t h i s c o u r t w i l l 
a f f i r m . " ' 

"Nave v. Nave, 942 So. 2d 372, 377 ( A l a . C i v . App. 
2005) ( q u o t i n g Stack v. Stack, 646 So. 2d 51, 56 
( A l a . C i v . App. 1994)). Furthermore, 

" ' " ' [ i ] n ore tenus p r o c e e d i n g s , the 
t r i a l c o u r t i s the s o l e judge of the f a c t s 
and of the c r e d i b i l i t y of the w i t n e s s e s , 
and i t s h o u l d a c c e p t o n l y t h a t t e s t i m o n y 
which i t c o n s i d e r s worthy of b e l i e f . ' 
Clemons v. Clemons, 627 So. 2d 431, 434 
( A l a . C i v . App. 1993)."' 

"Gladden v. Gladden, 942 So. 2d 362, 369 ( A l a . C i v . 
App. 2005) ( q u o t i n g Ex p a r t e R.E.C., 899 So. 2d 272, 
279 ( A l a . 2 0 0 4 ) ) . " 

S.A.T. v. E.D., 972 So. 2d 804, 809 ( A l a . C i v . App. 2007). 

The f a t h e r t e s t i f i e d t h a t the p a r t i e s ' d i v o r c e judgment 

r e q u i r e d the p a r t i e s t o agree t o a d i v i s i o n of t h e i r p e r s o n a l 

p r o p e r t y . Any r e m a i n i n g p e r s o n a l p r o p e r t y t h a t they c o u l d not 

agree upon was t o be s o l d , and the p a r t i e s were i n s t r u c t e d t o 

e q u a l l y d i v i d e the proceeds of the s a l e of any d i s p u t e d items 

of p e r s o n a l p r o p e r t y . A c c o r d i n g t o the f a t h e r ' s t e s t i m o n y , 

the mother had c r e a t e d a l i s t of the p e r s o n a l p r o p e r t y t h a t 

she wanted. The f a t h e r d i d not agree t o a l l o w the mother t o 
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have a l l the p r o p e r t y l i s t e d on the mother's l i s t . I n s t e a d , 

he c r e a t e d two l i s t s . He s a i d : "These two l i s t s were l i s t s 

t h a t I p r o v i d e d and s a i d she c o u l d p i c k e i t h e r l i s t one or 

l i s t two. She can have e v e r y t h i n g on l i s t two or e v e r y t h i n g 

[on] l i s t one. ... I gave her the o p p o r t u n i t y t o choose what 

l i s t she wanted." The f a t h e r t e s t i f i e d t h a t the l i s t s he 

p r e p a r e d were an attempt t o reach an agreement and t h a t , once 

the p a r t i e s reached an agreement, the mother was f r e e t o ta k e 

her p e r s o n a l p r o p e r t y from the m a r i t a l r e s i d e n c e . The f a t h e r 

o f f e r e d the l i s t s i n t o e v i d e n c e . The mother's t e s t i m o n y 

r e g a r d i n g the d i v i s i o n of p e r s o n a l p r o p e r t y c o n s i s t s of 

e x a c t l y t h r e e q u e s t i o n s and answers. She s a i d t h a t she had 

never t o l d the f a t h e r t o keep her p e r s o n a l p r o p e r t y , t h a t she 

had asked f o r her p e r s o n a l p r o p e r t y , and t h a t the f a t h e r had 

never communicated w i t h her about the p e r s o n a l p r o p e r t y . 

We determine t h a t , u n l i k e the w i f e i n Reed, 28 So. 3d a t 

8, and the w i f e i n Hood, 76 So. 3d a t 831, the mother has 

f a i l e d t o p r o v i d e s u f f i c i e n t e v i d e n c e i n d i c a t i n g t h a t the 

t r i a l c o u r t exceeded i t s d i s c r e t i o n by d e c l i n i n g t o h o l d the 

f a t h e r i n contempt of c o u r t . In t h i s case, the t r i a l c o u r t 

c o u l d have r e a s o n a b l y d e termined t h a t the f a t h e r ' s t e s t i m o n y 
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was c r e d i b l e and t h a t he had attempted t o abide by the c o u r t ' s 

o r d e r , e s p e c i a l l y i n l i g h t of the mother's r e l a t i v e l y s l i g h t 

t e s t i m o n y c o n t r a d i c t i n g the f a t h e r ' s e x t e n s i v e t e s t i m o n y and 

h i s o f f e r of documentary e v i d e n c e . 

"'"'The ore tenus r u l e i s grounded upon the 
p r i n c i p l e t h a t when the t r i a l c o u r t hears 
o r a l t e s t i m o n y i t has an o p p o r t u n i t y t o 
e v a l u a t e the demeanor and c r e d i b i l i t y of 
w i t n e s s e s . ' The r u l e a p p l i e s t o ' d i s p u t e d 
i s s u e s of f a c t , ' whether the d i s p u t e i s 
based e n t i r e l y upon o r a l t e s t i m o n y or upon 
a c o m b i n a t i o n of o r a l t e s t i m o n y and 
documentary e v i d e n c e . " ' 

"Yeager v. Lucy, 998 So. 2d 460 ( A l a . 2008) ( q u o t i n g 
Reed v. Board of T r s . f o r Alabama S t a t e U n i v . , 778 
So. 2d 791, 795 ( A l a . 2000)). 

"We a l s o note t h a t ' " [ i ] t i s w e l l s e t t l e d t h a t 
an a p p e l l a n t has the burden of p r e s e n t i n g a r e c o r d 
c o n t a i n i n g s u f f i c i e n t e v i d e n c e t o show e r r o r by the 
t r i a l c o u r t . " ' W i l c o x e n v. W i l c o x e n , 907 So. 2d 447, 
450 ( A l a . C i v . App. 2005) ( q u o t i n g L e e t h v. Jim  
W a l t e r Homes, I n c . , 789 So. 2d 243, 246 ( A l a . C i v . 
App. 2 0 0 0 ) ) . " 

Ex p a r t e Brown, 26 So. 3d 1222, 1225 ( A l a . 2009). 

The D e n i a l of a Change i n the Custody of Emma 

"On a p p e l l a t e r e v i e w of custody m a t t e r s , t h i s c o u r t 
i s l i m i t e d when the e v i d e n c e was p r e s e n t e d ore 
t e n u s , and, i n such c i r c u m s t a n c e s , a t r i a l c o u r t ' s 
d e t e r m i n a t i o n w i l l not be d i s t u r b e d 'absent an abuse 
of d i s c r e t i o n or where i t i s shown t o be p l a i n l y and 
p a l p a b l y wrong.' A l e x a n d e r v. A l e x a n d e r , 625 So. 2d 
433, 434 ( A l a . C i v . App. 1993) ( c i t i n g Benton v.  
Benton, [520 So. 2d 534 ( A l a . C i v . App. 1988]). As 
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the Alabama Supreme Court h i g h l i g h t e d i n [Ex p a r t e ] 
P a t r o n a s [ , 693 So. 2d 473 ( A l a . 1997 ) ] , '"[T]he 
t r i a l c o u r t i s i n the b e t t e r p o s i t i o n t o c o n s i d e r 
a l l of the e v i d e n c e , as w e l l as the many i n f e r e n c e s 
t h a t may be drawn from t h a t e v i d e n c e , and t o d e c i d e 
the i s s u e of cu s t o d y . " ' P a t r o n a s , 693 So. 2d a t 474 
(q u o t i n g Ex p a r t e Bryowsky, 676 So. 2d 1322, 1326 
(A l a . 1996)). Thus, a p p e l l a t e r e v i e w of a judgment 
m o d i f y i n g c u s t o d y when the ev i d e n c e was p r e s e n t e d 
ore tenus i s l i m i t e d t o d e t e r m i n i n g whether t h e r e 
was s u f f i c i e n t e v i d e n c e t o support the t r i a l c o u r t ' s 
judgment. See P a t r o n a s , 693 So. 2d a t 475." 

Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2007). 

I n i t i a l l y , we note t h a t the mother's o n l y c i t a t i o n s t o 

a u t h o r i t y r e g a r d our s t a n d a r d of r e v i e w and t h a t the mother 

r i g h t l y concedes t h a t she bore the burden of p r o v i n g t h a t a 

change i n cust o d y would m a t e r i a l l y promote Emma's b e s t 

i n t e r e s t s . 

"Pursuant t o Ex p a r t e McLendon[, 455 So. 2d 863 
( A l a . 1 9 9 4 ) ] , a p a r e n t s e e k i n g t o modify c u s t o d y 
must demonstrate t h a t the change i n custody would 
m a t e r i a l l y promote the c h i l d ' s w e l f a r e and t h a t the 
d i s r u p t i o n caused by the change i n cust o d y would be 
o f f s e t by the advantages of t h a t custody change." 

Smith v. Smith, 865 So. 2d 1207, 1210 ( A l a . C i v . App. 2003). 

D e s p i t e the meager a u t h o r i t y c i t e d , we have examined the 

t e s t i m o n y p r e s e n t e d t o the t r i a l c o u r t and conclude t h a t the 

t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n by denying the 

mother's p e t i t i o n f o r cus t o d y of Emma. 

12 
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In her b r i e f , the mother a s s e r t s t h a t she p r e s e n t e d 

overwhelming e v i d e n c e t o the t r i a l c o u r t of the f a t h e r ' s l a c k 

of f i t n e s s as a p a r e n t . She a l l e g e d t h a t the f a t h e r had 

s t a l k e d and h a r a s s e d her and her mother, had a h o s t i l e 

r e l a t i o n s h i p w i t h Max, had spoken t o the c h i l d r e n about the 

mother i n a d e r o g a t o r y manner, had u r i n a t e d i n the bathroom 

w h i l e Emma was b r u s h i n g her t e e t h , had a l l o w e d Emma t o s l e e p 

i n h i s bed a t t i m e s , and had not a t t e n d e d t o Emma's s c h o l a s t i c 

and m e d i c a l needs. 

The f a t h e r t e s t i f i e d , d i s p u t i n g or e x p l a i n i n g each of the 

mother's a l l e g a t i o n s . The f a t h e r d e n i e d the mother's 

a l l e g a t i o n s t h a t had s t a l k e d or h a r a s s e d anyone, t h a t he had 

u r i n a t e d i n Emma's p r e s e n c e , 2 or t h a t he had not a t t e n d e d t o 

Emma's s c h o l a s t i c needs. 3 The f a t h e r t e s t i f i e d t h a t 

a p p r o x i m a t e l y s i x times i n the p a s t year Emma had s l e p t i n h i s 

bed when she was " s c a r e d and u p s e t . " 

2The f a t h e r a l s o t e s t i f i e d t h a t , because of an a l l e g a t i o n 
t h a t he i n a p p r o p r i a t e l y touched Emma, he had been i n v e s t i g a t e d 
by the Department of Human Resources and t h a t the r e p o r t had 
r e t u r n e d "not i n d i c a t e d . " 

3When q u e s t i o n e d , Kathy H u t c h i n s , the s c h o o l c o u n s e l o r a t 
Emma's s c h o o l , agreed t h a t the mother and the f a t h e r were 
" f a i r l y i n v o l v e d p a r e n t s . " H u t c h i n s s a i d t h a t she had no 
academic concerns about Emma. 

13 
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The f a t h e r responded t o the mother's t e s t i m o n y r e g a r d i n g 

her a l l e g a t i o n t h a t he had f a i l e d t o a t t e n d t o Emma's m e d i c a l 

needs. He s a i d t h a t Emma had f a l l e n o f f her b i c y c l e w h i l e i n 

h i s care and t h a t she t o l d him t h a t her hand h u r t . He 

t e s t i f i e d t h a t he examined her hand and t h a t he d i d not 

b e l i e v e she needed m e d i c a l a t t e n t i o n . He a d m i t t e d t h a t the 

next day, w h i l e the mother was e x e r c i s i n g her v i s i t a t i o n w i t h 

Emma, Emma had complained t o the mother; the mother took Emma 

f o r an X-ray, and i t was determined t h a t she had a broken bone 

i n her hand. The f a t h e r a l s o e x p l a i n e d t h a t , on another 

o c c a s i o n , the mother had taken Emma t o the d o c t o r and Emma was 

dia g n o s e d w i t h a u r i n a r y - t r a c t i n f e c t i o n . He s a i d Emma had 

not complained of any symptoms t o him. F i n a l l y , he agreed 

t h a t he had a s t r a i n e d r e l a t i o n s h i p w i t h Max. 

A f t e r h e a r i n g ore tenus e v i d e n c e , the t r i a l c o u r t 

c o n c l u d e d t h a t a change i n Emma's custo d y would not m a t e r i a l l y 

promote her b e s t i n t e r e s t s . The t r i a l c o u r t was i n the b e s t 

p o s i t i o n t o hear and weigh the d i s p u t e d t e s t i m o n y i n t h i s 

c ase. We determine t h a t the t r i a l c o u r t d i d not exceed i t s 

d i s c r e t i o n by r e f u s i n g t o t r a n s f e r the c u s t o d y of Emma t o the 

mother because i t s judgment c o u l d be r e a s o n a b l y s u p p o r t e d by 
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the e v i d e n c e p r e s e n t e d by the f a t h e r . See W i l l i a m s , 402 So. 2d 

a t 1032. 

The M o d i f i c a t i o n of the Mother's C h i l d - S u p p o r t O b l i g a t i o n 

The mother appears t o a s s e r t t h a t , a l t h o u g h she d i d not 

r a i s e any argument r e g a r d i n g a m o d i f i c a t i o n of her c h i l d -

s u p p o r t o b l i g a t i o n a t the t r i a l , the t r i a l c o u r t s h o u l d have 

a l t e r e d i t s judgment on her postjudgment motion and r e q u i r e d 

the f a t h e r t o pay her monthly c h i l d s u p p o r t i n the amount of 

$200. In s u p p o r t of her argument, she i n c l u d e s o n l y the 

f o l l o w i n g statement: " I n Jennings v. J e n n i n g s , 892 So. 2d 437 

( A l a . C i v . App. 2004), the c o u r t remanded the case f o r the 

t r i a l c o u r t t o compute the c h i l d s u p p o r t i n compliance w i t h 

Rule 32 [, A l a . R. Jud. Admin.]." 

" ' I n a p p l i c a b l e g e n e r a l p r o p o s i t i o n s are not 
s u p p o r t i n g a u t h o r i t y , and an a p p e l l a t e 
c o u r t has no duty t o p e r f o r m a l i t i g a n t ' s 
l e g a l r e s e a r c h . L e g a l Systems, In c . v.  
Hoover, 619 So. 2d 930 ( A l a . C i v . App. 
19 93); L o c k e t t v. A.L. S a n d l i n Lumber Co., 
588 So. 2d 889 ( A l a . C i v . App. 1991); and 
Moats v. Moats, 585 So. 2d 1386 ( A l a . C i v . 
App. 1991). S i m i l a r l y , a p p e l l a t e c o u r t s do 
not, "based on u n d e l i n e a t e d p r o p o s i t i o n s , 
c r e a t e l e g a l arguments f o r the a p p e l l a n t . " 
McLemore v. Fl e m i n g , 604 So. 2d 353, 353 
( A l a . 1992). T h i s c o u r t w i l l address o n l y 
those i s s u e s p r o p e r l y p r e s e n t e d and f o r 
which s u p p o r t i n g a u t h o r i t y has been c i t e d . 
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Simonton v. C a r r o l l , 512 So. 2d 1384 ( A l a . 
C i v . App. 1987).' 

"Asam v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . C i v . 
App. 1996). Moreover, '[w]hen an a p p e l l a n t f a i l s t o 
p r o p e r l y argue an i s s u e , t h a t i s s u e i s waived and 
w i l l not be c o n s i d e r e d . ' Asam, 686 So. 2d a t 1224." 

R.B.S. v. K.M.S., 58 So. 3d 795, 800 ( A l a . C i v . App. 2010) . 

The mother has n e i t h e r p r o p e r l y p r e s e n t e d nor argued the i s s u e 

of a c h i l d - s u p p o r t m o d i f i c a t i o n ; t h e r e f o r e , we w i l l not 

c o n s i d e r the i s s u e . 

The Award of $3,000 t o the F a t h e r 

A l t h o u g h i t i s not e n t i r e l y c l e a r , we d i s c e r n from the 

p a r t i e s ' t e s t i m o n y t h a t a t the time of the d i v o r c e the p a r t i e s 

had debts on a t l e a s t t h r e e j o i n t c r e d i t - c a r d a c c o u n t s . 

A c c o r d i n g t o the p a r t i e s ' t e s t i m o n y , the t r i a l c o u r t made the 

f a t h e r r e s p o n s i b l e f o r the debt on the p a r t i e s ' D i s c o v e r 

c r e d i t c a r d , and i t made the mother r e s p o n s i b l e f o r the debts 

on the p a r t i e s ' US Bank c r e d i t c a r d and B e l k c r e d i t c a r d . 4 

A l t h o u g h the e x a c t date i s d i s p u t e d , i t i s u n d i s p u t e d t h a t on 

some date s h o r t l y b e f o r e or a f t e r the d i v o r c e judgment was 

e n t e r e d the mother t r a n s f e r r e d $3,000 of the US Bank account 

4The B e l k c r e d i t c a r d i s a l s o r e f e r r e d t o i n the r e c o r d 
as the GE Money Bank c a r d , the GE c a r d , the GEMB c a r d , the 
Belk/GE Money Bank c a r d , and the GEMB/OLDN c a r d . 
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debt and $1,400 of the B e l k account debt t o the D i s c o v e r 

account. The f a t h e r s a i d the t r a n s f e r s , i n c l u d i n g f e e s , 

amounted t o $4,620. At the time of the t r i a l , the f a t h e r s a i d 

t h a t he had p a i d the minimum payment on the D i s c o v e r account 

f o r a p p r o x i m a t e l y one yea r . 

In her b r i e f , the mother o f f e r s no a p p l i c a b l e s u p p o r t f o r 

her argument t h a t she s h o u l d not be r e q u i r e d t o pay the f a t h e r 

an award of $3,000. She p r o v i d e s one c i t a t i o n t o t h i s c o u r t , 

S t a ck v. Stack , 646 So. 2d 51 ( A l a . C i v . App. 1994), f o r i t s 

c l a r i f i c a t i o n of the s t a n d a r d of r e v i e w of a judgment of c i v i l 

contempt. We determine t h a t , i n v i o l a t i o n of Rule 2 8 ( a ) ( 1 0 ) , 

A l a . R. App. P., the mother has f a i l e d t o c i t e any a u t h o r i t y 

t o s u p p o r t a c o n c l u s i o n t h a t the t r i a l c o u r t e r r e d by 

r e q u i r i n g her t o pay the f a t h e r $3,000. Thus, we w i l l not 

f u r t h e r e n t e r t a i n t h i s argument. 

The D e n i a l of P o s t m i n o r i t y E d u c a t i o n a l Support f o r Max 

" G e n e r a l l y , the d e c i s i o n whether t o award 
p o s t m i n o r i t y e d u c a t i o n a l s upport i s w i t h i n the 
d i s c r e t i o n of the t r i a l c o u r t a f t e r c o n s i d e r a t i o n of 
the f a c t o r s s e t out i n Ex p a r t e B a y l i s s , 550 So. 2d 
986, 987 ( A l a . 1989) . Gabel v. L o r e s , 608 So. 2d 
1365, 1366 ( A l a . C i v . App. 1992) . When the ev i d e n c e 
r e g a r d i n g those f a c t o r s i s i n c o n f l i c t , the t r i a l 
c o u r t ' s f a c t u a l f i n d i n g s are presumed c o r r e c t . 
A b e rnathy v. S u l l i v a n , 676 So. 2d 939, 941 ( A l a . 
C i v . App. 1996). However, the t r i a l c o u r t ' s l e g a l 
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c o n c l u s i o n s and i t s a p p l i c a t i o n of the law t o the 
f a c t s are not c l o t h e d w i t h such a p r esumption; 
r e v i e w of those m a t t e r s i s de novo. Henderson v.  
Henderson, 978 So. 2d 36, 39 ( A l a . C i v . App. 2007)." 

Goetsch v. Goetsch, 66 So. 3d 788, 790 ( A l a . C i v . App. 2011) . 

The f a c t o r s t h a t a t r i a l c o u r t must c o n s i d e r r e g a r d i n g an 

award of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t are s e t out i n Ex  

p a r t e B a y l i s s , 550 So. 2d 986, 987 ( A l a . 1989). The f a c t o r s 

are " a l l r e l e v a n t f a c t o r s t h a t s h a l l appear r e a s o n a b l e and 

n e c e s s a r y , i n c l u d i n g p r i m a r i l y the f i n a n c i a l r e s o u r c e s of the 

p a r e n t s and the c h i l d and the c h i l d ' s commitment t o , and 

a p t i t u d e f o r , the r e q u e s t e d e d u c a t i o n . " I d . In a d d i t i o n , a 

t r i a l c o u r t may a l s o c o n s i d e r "the s t a n d a r d of l i v i n g t h a t the 

c h i l d would have e n j o y e d i f the m a r r i a g e had not been 

d i s s o l v e d and the f a m i l y u n i t had been p r e s e r v e d and the 

c h i l d ' s r e l a t i o n s h i p w i t h h i s p a r e n t s and r e s p o n s i v e n e s s t o 

p a r e n t a l a d v i c e and g uidance." I d . 

In t h i s case, the r e c o r d c o n t a i n s e v i d e n c e p e r t i n e n t t o 

the f a c t o r s r e g a r d i n g Max's commitment t o and a p t i t u d e f o r a 

c o l l e g e e d u c a t i o n , the s t a n d a r d of l i v i n g he might have 

e n j o y e d had the f a m i l y u n i t been p r e s e r v e d , and the s t r a i n e d 

r e l a t i o n s h i p between Max and the f a t h e r . The r e c o r d a l s o 

c o n t a i n s some evi d e n c e p e r t a i n i n g t o the p a r t i e s ' r e s p e c t i v e 
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f i n a n c i a l r e s o u r c e s . However, the r e c o r d does not c o n t a i n 

e v i d e n c e i n d i c a t i n g the e s t i m a t e d c o s t s of Max's t u i t i o n , 

books, room, and board. 

I t i s u n d i s p u t e d t h a t Max i s an e x c e l l e n t s t u d e n t . Max 

t e s t i f i e d t h a t he d e s i r e d t o a t t e n d the U n i v e r s i t y of Alabama 

and t h a t he i n t e n d e d t o major i n b u s i n e s s . He s a i d t h a t he 

had completed a s t a n d a r d i z e d c o l l e g e e n t r a n c e t e s t , t h a t he 

had "sent h i s t r a n s c r i p t s , " and t h a t he i n t e n d e d t o a p p l y f o r 

a d m i s s i o n and f o r s c h o l a r s h i p s , b u t , he s a i d , i t was not y e t 

the a p p r o p r i a t e time t o a p p l y . I t i s u n d i s p u t e d t h a t Max had 

n e i t h e r a p p l i e d t o nor been a c c e p t e d t o the U n i v e r s i t y of 

Alabama or t o any o t h e r i n s t i t u t i o n . At the December 7, 2011, 

h e a r i n g on the mother's postjudgment motion, the t r i a l c o u r t 

r i g h t l y s t a t e d : "He's not a p p l i e d . He's not been a c c e p t e d . We 

don't know what s c h o l a r s h i p s a r e . We don't even know what 

expenses a r e . In f a c t , we don't even know e x a c t l y which 

c o l l e g e . There's no way i n the w o r l d I c o u l d award any 

p o s t - m i n o r i t y s u p p o r t on t h a t . " We cannot conclude t h a t the 

t r i a l c o u r t e r r e d by r e f u s i n g t o award p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t because the mother's a t t o r n e y f a i l e d t o 
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p r o v i d e e v i d e n c e t o the t r i a l c o u r t i n d i c a t i n g the a n t i c i p a t e d 

expenses of Max's e d u c a t i o n . 

However, the mother argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o r e s e r v e j u r i s d i c t i o n over the i s s u e of p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t . We a g r e e . 5 When a c h i l d i s n e a r i n g the 

age of m a j o r i t y , a t r i a l c o u r t s h o u l d r e s e r v e j u r i s d i c t i o n t o 

c o n s i d e r the i s s u e of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

A p e t i t i o n s e e k i n g p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t must 

be f i l e d b e f o r e the c h i l d reaches 19 years of age or the t r i a l 

c o u r t l a c k s j u r i s d i c t i o n t o a c t upon the p e t i t i o n . 6 B a y l i s s , 

550 So. 2d a t 987 (a t r i a l c o u r t has j u r i s d i c t i o n , " [ i ] n a 

p r o c e e d i n g f o r d i s s o l u t i o n of marri a g e or a m o d i f i c a t i o n of a 

su 
v. 
Two 

5 T h i s c o u r t has c a u t i o n e d t h a t i t " w i l l e v e n t u a l l y move 
toward a p o l i c y i n which i t w i l l no l o n g e r remand t h e s e 
m a t t e r s t o the t r i a l c o u r t f o r the t a k i n g of a d d i t i o n a l 
e v i d e n c e " when the p a r t y r e q u e s t i n g p o s t m i n o r i t y e d u c a t i o n a l 
-^^pport has f a i l e d t o meet h i s or her burden of p r o o f . T a y l o r  

T a y l o r , 991 So. 2d 228, 235 n.2 ( A l a . C i v . App. 2008). 
members of the c o u r t , i n c l u d i n g the author of t h i s 

o p i n i o n , have advocated t h a t the time has a l r e a d y come f o r the 
c o u r t t o move t o t h a t p o l i c y . I d . a t 237-38 (Thomas, J . , 
c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t , j o i n e d by Moore, 
J . ) . 

6 A p p a r e n t l y , the mother l a b o r e d under a f a l s e b e l i e f t h a t 
her r e q u e s t f o r p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r Max was 
r e q u i r e d t o be f i l e d b e f o r e he reached 18 years of age r a t h e r 
than our l e g i s l a t i v e l y p r e s c r i b e d age of m a j o r i t y -- 19 years 
of age. 
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d i v o r c e judgment, [to] award sums of money out of the p r o p e r t y 

and income of e i t h e r or bo t h p a r e n t s f o r the p o s t - m i n o r i t y 

e d u c a t i o n of a c h i l d of t h a t d i s s o l v e d m a r r i a g e , when  

a p p l i c a t i o n i s made t h e r e f o r ... b e f o r e the c h i l d a t t a i n s the  

age of m a j o r i t y " ( e m p h a s i s added)). Moreover, a t r i a l c o u r t 

may e n t e r t a i n a p e t i t i o n f o r p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

f i l e d a f t e r a c h i l d reaches the age of 19 i f a p r o p e r p a r t y 

has p r e v i o u s l y t i m e l y p e t i t i o n e d f o r such su p p o r t and the 

t r i a l c o u r t has r e s e r v e d j u r i s d i c t i o n on the i s s u e . See  

Langdale v. Baty, 673 So. 2d 456, 457 ( A l a . C i v . App. 1996). 

We r e c o g n i z e t h a t t h i s c o u r t has p r o v i d e d l i t t l e guidance 

t o the t r i a l c o u r t s c o n c e r n i n g whether or when t o r e s e r v e 

j u r i s d i c t i o n over the i s s u e of p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t . In B r i t t v. B r i t t , 684 So. 2d 1325, 1326 ( A l a . C i v . 

App. 1996), t h i s c o u r t s t a t e d t h a t , "[w]hen a p a r e n t f i l e s a 

p e t i t i o n f o r p o s t - m i n o r i t y e d u c a t i o n [ a l ] s u p p o r t , a c o u r t 

s h o u l d : (1) g r a n t the p e t i t i o n or (2) deny the p e t i t i o n and 

r e s e r v e j u r i s d i c t i o n . " In B r i t t , the t r i a l c o u r t had e a r l i e r 

r e s e r v e d j u r i s d i c t i o n over the i s s u e of p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t , thus p e r m i t t i n g i t t o c o n s i d e r t h a t i s s u e 

anew upon the mother's second p e t i t i o n , d e s p i t e the f a c t t h a t 
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the c h i l d had reached the age of 19. B r i t t , 684 So. 2d a t 

1326-27. B r i t t has been used as a u t h o r i t y f o r the p r i n c i p l e 

t h a t a t r i a l c o u r t s h o u l d r e s e r v e j u r i s d i c t i o n when i t d e n i e s 

a p e t i t i o n f o r p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t o n l y once, i n 

A k r i d g e v. A k r i d g e , 738 So. 2d 1277, 1279 ( A l a . C i v . App. 

1999). In A k r i d g e , t h i s c o u r t r e v e r s e d the t r i a l c o u r t ' s 

judgment r e f u s i n g t o award p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

and o r d e r e d the t r i a l c o u r t t o r e s e r v e j u r i s d i c t i o n over the 

i s s u e f o r f u t u r e c o n s i d e r a t i o n when the t r i a l c o u r t had based 

i t s d e n i a l of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t on the f a c t 

t h a t the c h i l d had not y e t reached the age of m a j o r i t y . In 

s i t u a t i o n s where a c h i l d i s a p p r o a c h i n g 19 years of age, a 

t r i a l c o u r t s h o u l d r e s e r v e the i s s u e so t h a t i t s j u r i s d i c t i o n 

t o c o n s i d e r awarding p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t w i l l not 

be l o s t b e f o r e the p a r e n t s e e k i n g the sup p o r t on the c h i l d ' s 

b e h a l f i s a b l e t o p r e s e n t the a p p r o p r i a t e e v i d e n c e . A c c o r d i n g 

t o the r e c o r d , on October 7, 2012, Max w i l l r e ach 19 years of 

age. T h e r e f o r e , we remand the cause t o the t r i a l c o u r t w i t h 

the i n s t r u c t i o n t h a t i t e n t e r an o r d e r r e s e r v i n g j u r i s d i c t i o n 

over the i s s u e of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r Max. 
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In c o n c l u s i o n , we determine t h a t the t r i a l c o u r t d i d not 

e r r by (1) denying the mother's motion t o compel the f a t h e r t o 

produce h i s c e l l u l a r - t e l e p h o n e r e c o r d s , (2) r e f u s i n g t o h o l d 

the f a t h e r i n contempt r e g a r d i n g the p r o p e r t y d i v i s i o n , (3) 

r e f u s i n g t o modify the cust o d y of Emma, (4) r e f u s i n g t o 

m o d i f y i n g the mother's c h i l d - s u p p o r t o b l i g a t i o n , or (5) 

awarding a judgment i n the amount of $3,000 t o the f a t h e r . We 

r e v e r s e the judgment i n s o f a r as the t r i a l c o u r t d i d not 

r e s e r v e j u r i s d i c t i o n t o g r a n t or deny an award of p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t f o r Max, and we remand the cause, 

i n s t r u c t i n g the t r i a l c o u r t t o amend i t s judgment t o r e s e r v e 

j u r i s d i c t i o n over the p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t i s s u e 

f o r f u t u r e c o n s i d e r a t i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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