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THOMPSON, P r e s i d i n g Judge. 

L a k s h i m i S o l a ("the w i f e " ) appeals from a judgment 

s e t t i n g a s i d e a d e f a u l t judgment e n t e r e d on Fe b r u a r y 4, 2009 

("the d e f a u l t judgment"). The d e f a u l t judgment d i v o r c e d the 

w i f e from P r a s a d S o l a ("the husband"), d i v i d e d the p a r t i e s ' 
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m a r i t a l p r o p e r t y , and a l l o c a t e d the p a r t i e s ' m a r i t a l debt, 

among o t h e r t h i n g s . S p e c i f i c a l l y , the d e f a u l t judgment 

awarded the w i f e the m a r i t a l r e s i d e n c e and o r d e r e d her t o pay 

the f i r s t mortgage on t h a t r e s i d e n c e . The husband was o r d e r e d 

t o pay the b a l a n c e on the p a r t i e s ' e q u i t y l i n e of c r e d i t , 

which was s e c u r e d by a second mortgage on the m a r i t a l 

r e s i d e n c e . A t the time the d e f a u l t judgment was e n t e r e d , the 

b a l a n c e owed on the e q u i t y l i n e of c r e d i t was $92,397.97. The 

husband d i d not ap p e a l from the d e f a u l t judgment. 

On August 20, 2010, the w i f e f i l e d a p e t i t i o n f o r 

contempt a g a i n s t the husband, a l l e g i n g t h a t he had f a i l e d or 

r e f u s e d t o make the monthly payments on the e q u i t y l i n e of 

c r e d i t s i n c e December 2009. She a l s o a l l e g e d t h a t the husband 

had t h r e a t e n e d her f a t h e r and her w i t h b o d i l y harm. 

On October 4, 2010, the husband answered the w i f e ' s 

contempt p e t i t i o n and asked t h a t the d e f a u l t judgment be s e t 

a s i d e . 1 I n h i s motion, the husband s t a t e d t h a t he was unaware 

t h a t a d e f a u l t judgment had been e n t e r e d a g a i n s t him u n t i l 

1The husband does not d i s p u t e t h a t he was s e r v e d w i t h the 
c o m p l a i n t i n the d i v o r c e a c t i o n , t h a t he d i d not answer the 
c o m p l a i n t , and t h a t he d i d not make an appearance i n t h a t 
a c t i o n . 
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March 2 0 0 9 — t h e month a f t e r the d e f a u l t judgment was e n t e r e d . 

In h i s motion t o s e t a s i d e the d e f a u l t judgment, the husband 

a l s o s t a t e d t h a t he was unaware of the w i f e ' s t e s t i m o n y i n 

s u p p o r t of her motion f o r a d e f a u l t judgment u n t i l September 

21, 2010, when h i s a t t o r n e y b o t h r e q u e s t e d and r e c e i v e d a copy 

of the t e s t i m o n y from the w i f e . The husband s t a t e d t h a t he 

" d e n i e d " the w i f e ' s t e s t i m o n y t h a t , s i n c e the husband moved 

out of the m a r i t a l r e s i d e n c e i n August 2007, he had r e t u r n e d 

t o the m a r i t a l r e s i d e n c e " s p o r a d i c a l l y " f o r s e v e r a l weeks a t 

a time i n attempts t o r e c o n c i l e . The w i f e a p p a r e n t l y 

t e s t i f i e d t h a t those attempts a t r e c o n c i l i a t i o n had been 

u n s u c c e s s f u l . In h i s motion, the husband s t a t e d t h a t he had 

r e s i d e d i n the m a r i t a l r e s i d e n c e w i t h the w i f e c o n t i n u o u s l y 

from May 2008 t o December 2008 and had b e l i e v e d t h a t , d u r i n g 

t h a t p e r i o d , the w i f e and he had r e c o n c i l e d . 

The m a j o r i t y of the husband's motion t o s e t a s i d e the 

d e f a u l t judgment was devoted t o the p a r t i e s ' f i n a n c e s . A f t e r 

making a s s e r t i o n s of f a c t t o s upport h i s p o s i t i o n , the husband 

s t a t e d : 

"The [husband] b e l i e v e s t h a t the d e f a u l t d i v o r c e 
t h a t was i s s u e d t o the [wife] i s g r o s s l y i n e q u i t a b l e 
and i s based on m i s s t a t e m e n t s and f a l s e h o o d s 
c o n t a i n e d i n the [ w i f e ] ' s t e s t i m o n y i n s u p p o r t of 
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her a p p l i c a t i o n f o r a d e f a u l t d i v o r c e . The 
[husband] was unaware t h a t the [wife] was p r o c e e d i n g 
t o take a d e f a u l t judgment a g a i n s t him, and a f t e r 
the [husband] l e a r n e d of the d e f a u l t d i v o r c e , the 
[wife] f r a u d u l e n t l y r e p r e s e n t e d t o the [husband] 
t h a t she was g o i n g t o r e f i n a n c e and assume the t o t a l 
mortgage f o r the m a r i t a l r e s i d e n c e , l u l l i n g the 
[husband] i n t o f a i l i n g t o c h a l l e n g e the d e f a u l t 
decree of d i v o r c e e a r l i e r . " 

The husband then asked the t r i a l c o u r t t o r e l i e v e him of the 

r e s p o n s i b i l i t y of p a y i n g the b a l a n c e of the e q u i t y l i n e of 

c r e d i t . 

An ore tenus h e a r i n g was h e l d on December 12, 2011, t o 

c o n s i d e r the c l a i m s r a i s e d by b o t h p a r t i e s . The e v i d e n c e 

p r e s e n t e d a t the h e a r i n g r e l a t e d t o events and c i r c u m s t a n c e s 

b e f o r e the d e f a u l t judgment was e n t e r e d . D u r i n g the h e a r i n g , 

the husband, who s a i d he had earned a law degree i n I n d i a , 

a l s o t e s t i f i e d t h a t the w i f e had t o l d him about the d e f a u l t 

judgment on F e b r u a r y 22, 2009. He s t a t e d he had not 

c h a l l e n g e d the d e f a u l t judgment sooner because, he s a i d , when 

the w i f e t o l d him about the d e f a u l t judgment, she a l s o t o l d 

him t h a t she was g o i n g t o t a l k t o her l awyer because t h e r e 

were f i n a n c i a l i s s u e s between the husband and her and they 

were g o i n g t o s e t t l e those i s s u e s . He a l s o c l a i m e d he d i d not 
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c h a l l e n g e the d e f a u l t judgment e a r l i e r because, he s a i d , he 

was t r y i n g t o d e a l w i t h i s s u e s h i s c h i l d r e n were h a v i n g . 

The p a r t i e s t e s t i f i e d r e g a r d i n g t h e i r attempts a t 

r e c o n c i l i a t i o n and t h e i r l i v i n g arrangements between August 

2007, when they f i r s t s e p a r a t e d , and Fe b r u a r y 4, 2009, when 

the d e f a u l t judgment was e n t e r e d . The husband i n i t i a l l y moved 

out of the m a r t i a l r e s i d e n c e on August 12, 2007. The w i f e 

f i l e d her c o m p l a i n t f o r a d i v o r c e i n Fe b r u a r y 2008, and the 

husband was s e r v e d w i t h the summons and c o m p l a i n t on F e b r u a r y 

27, 2008. The w i f e s a i d the husband r e t u r n e d t o the m a r i t a l 

r e s i d e n c e " s p o r a d i c a l l y , " and t h a t t h e y had resumed l i v i n g 

t o g e t h e r from A p r i l 2008 through December 2008 i n an e f f o r t t o 

r e c o n c i l e , but t h a t she d i d not i n t e n d the l i v i n g arrangement 

t o be a n y t h i n g but a t r i a l or c o n d i t i o n a l s i t u a t i o n . She s a i d 

t h a t she d i d not d i s m i s s the d i v o r c e a c t i o n and t h a t she never 

suggested t o the husband t h a t she d i d not i n t e n d t o go through 

w i t h the d i v o r c e . 

In December 2008, the w i f e s a i d , they took a f a m i l y 

v a c a t i o n t o the Bahamas. On the r e t u r n t r i p , the w i f e s a i d , 

the husband l e f t the f a m i l y a t a h o t e l i n Miami. When the 

w i f e and c h i l d r e n r e t u r n e d t o H u n t s v i l l e on January 1, 2009, 
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the w i f e s a i d , the husband was not a t the m a r i t a l r e s i d e n c e . 

She s a i d he came t o r e t r i e v e h i s c l o t h e s on January 2, 2009, 

and l e f t a g a i n w i t h o u t i n d i c a t i n g where he was g o i n g . 

The husband t e s t i f i e d t h a t when he r e t u r n e d t o the 

m a r i t a l r e s i d e n c e i n A p r i l 2008, he d i d not r e g a r d i t as a 

temporary s i t u a t i o n . He s a i d h i s " i m p r e s s i o n was I was t h e r e 

f o r good." He s a i d t h a t the w i f e had t o l d him she had 

"stopped the d i v o r c e " a f t e r he had r e t u r n e d t o the m a r i t a l 

r e s i d e n c e , but the w i f e t e s t i f i e d t h a t she d i d not say t h a t t o 

the husband. 

There was no evi d e n c e t o i n d i c a t e t h a t a f t e r the husband 

l e f t the m a r i t a l r e s i d e n c e on January 2, 2009, the p a r t i e s 

made any f u r t h e r attempts toward r e c o n c i l i a t i o n . The r e c o r d 

i n d i c a t e s t h a t a l a r g e p a r t of the h e a r i n g on the husband's 

Rule 60(b), A l a . R. C i v . P., motion t o s e t a s i d e the d e f a u l t 

judgment was devoted t o the p a r t i e s ' t e s t i m o n y r e g a r d i n g t h e i r 

f i n a n c e s , i n c l u d i n g t h e i r income, a s s e t s , and d e b t s . Because 

t h a t e v i d e n c e i s not p e r t i n e n t t o our d i s p o s i t i o n of t h i s 

a p p e a l , we w i l l not d i s c u s s i t i n d e t a i l . 

A f t e r the p a r t i e s p r e s e n t e d t h e i r e v i d e n c e , t he t r i a l 

c o u r t s a i d i t s main concern was the o r d e r r e q u i r i n g the 
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husband t o make the payments on the second mortgage used t o 

s e cure the home-equity l i n e of c r e d i t . The t r i a l c o u r t made 

the f o l l o w i n g statement: 

" A l l r i g h t . I am g o i n g t o g i v e you t e n days f o r 
each of you t o do b r i e f s . 

" I w i l l be honest w i t h you, had I known 
e v e r y t h i n g t h a t t h e r e was t o know I would not have 
e n t e r e d the [ d e f a u l t judgment] t h a t I d i d . The one 
t h i n g — a n d I ' l l j u s t l e t y ' a l l know up f r o n t . The 
one t h i n g t h a t causes me t r o u b l e , problems w i t h the 
judgment of d i v o r c e i s making the husband pay the 
second mortgage on the house. That i s what causes 
me the most t r o u b l e . 

"And I am g o i n g t o encourage y ' a l l t o t a l k and 
see i f y ' a l l can reach an agreement, but o t h e r w i s e 
t e n days t o do b r i e f s . And I mean e x t e n s i v e b r i e f s . 
Assume t h i s case i s g o i n g t o be appealed. And, and 
the i s s u e s are g o i n g t o be, number one, what can be 
used a t t h i s p o i n t under Rule 60(b), [ A l a . R. C i v . 
P.,] upon which I can s e t t h i s decree a s i d e . And 
the second i s s u e i s i f I f i n d the p a r t i e s , i n f a c t , 
r e c o n c i l e d d u r i n g t h a t eight-month p e r i o d t h a t they 
were t o g e t h e r , which I w i l l t e l l you I am l e a n i n g 
t h a t way, had I known t h a t , I p r o b a b l y would not 
have s i g n e d the decree. 

"What, what i s the e f f e c t t h a t , the e f f e c t of 
t h a t on t h i s judgment of d i v o r c e ? In o t h e r words, 
does t h a t make any o r d e r t h a t I e n t e r t h e r e a f t e r 
v o i d ? I f i t i s v o i d , i t i s as i f i t does not e x i s t . 
And a v o i d o r d e r , as I u n d e r s t a n d the law, a v o i d 
o r d e r - - n o t v o i d a b l e , but a v o i d o r d e r can be 
a t t a c k e d a t any t i m e . " 

The p a r t i e s s u b m i t t e d b r i e f s as r e q u e s t e d . The husband 

a g a i n asked the t r i a l c o u r t t o f i n d t h a t the d e f a u l t judgment, 
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"based on the w i f e ' s a f f i d a v i t [ s u b m i t t e d i n s u p p o r t of the 

d e f a u l t judgment], was g r o s s l y i n e q u i t a b l e and s h o u l d be s e t 

a s i d e based on f r a u d upon the c o u r t and/or l a c k of 

j u r i s d i c t i o n based on r e c o n c i l i a t i o n of the p a r t i e s d u r i n g the 

pendency of the d i v o r c e . " In her b r i e f , the w i f e summarized 

her p o s i t i o n , s t a t i n g : 

"[T]he husband [had] s l e p t on h i s r i g h t s . Both 
p a r t i e s have moved on and l i v e d t h e i r l i v e s and 
conducted t h e i r f i n a n c i a l a f f a i r s as s i n g l e people 
f o r a p e r i o d of y e a r s . The husband s h o u l d not now 
be a l l o w e d t o reopen the case because he has l a t e l y 
d e c i d e d the terms of the d i v o r c e were u n f a i r t o 
him." 

On December 27, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

s e t t i n g a s i d e the d e f a u l t judgment. In the o r d e r , the t r i a l 

c o u r t found 

"from the e v i d e n c e t h a t the p a r t i e s r e c o n c i l e d 
d u r i n g the pendency of the o r i g i n a l d i v o r c e a c t i o n 
pending between the p a r t i e s , ... which a b r o g a t e d the 
cause of t h e i r a c t i o n . Hale v. Hale, 878 So. 2d 313 
( A l a . C i v . App. 2003) . As a r e s u l t of t h e i r 
r e c o n c i l i a t i o n d u r i n g the pendency of t h a t a c t i o n , 
t h i s C ourt l o s t s u b j e c t - m a t t e r j u r i s d i c t i o n , and the 
o n l y a l l o w a b l e judgment a f t e r t h e i r r e c o n c i l i a t i o n 
would have been an o r d e r of d i s m i s s a l . R i k a r d v.  
R i k a r d , 380 So. 2d 842 ( A l a . C i v . App. 1980)." 

The t r i a l c o u r t c o n c l u d e d t h a t , based on i t s f i n d i n g t h a t 

the p a r t i e s had r e c o n c i l e d d u r i n g the pendency of the d i v o r c e 

a c t i o n , the d e f a u l t judgment was v o i d and the d i v o r c e a c t i o n 
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was due t o be d i s m i s s e d . The t r i a l c o u r t then d e termined 

t h a t , because the d e f a u l t judgment was v o i d , the w i f e ' s 

c u r r e n t contempt a c t i o n based on t h a t judgment was due t o be 

d i s m i s s e d . The w i f e t i m e l y appealed. 

The w i f e contends t h a t the t r i a l c o u r t e r r e d i n s e t t i n g 

a s i d e the d e f a u l t judgment n e a r l y t h r e e y e a r s a f t e r the 

d e f a u l t judgment had been e n t e r e d and a f t e r the p a r t i e s had 

r e l i e d on the d e f a u l t judgment i n t h e i r conduct. 

The d e f a u l t judgment was e n t e r e d on F e b r u a r y 4, 2009. 

A l t h o u g h i n h i s motion t o s e t a s i d e the d e f a u l t judgment the 

husband s t a t e d t h a t he was "unaware t h a t the [wife] had taken 

a d e f a u l t judgment a g a i n s t him u n t i l he r e c e i v e d a copy of the 

C o u r t ' s decree from c o u n s e l f o r the [wife] i n or around March 

2009," he t e s t i f i e d a t the h e a r i n g t h a t he f i r s t l e a r n e d of 

the d e f a u l t judgment on F e b r u a r y 22, 2009, when, he s a i d , the 

w i f e t o l d him about i t . R ule 5 5 ( c ) , A l a . R. C i v . P., p r o v i d e s 

t h a t a p a r t y can f i l e a motion t o s e t a s i d e a d e f a u l t judgment 

not more than 30 days a f t e r e n t r y of the d e f a u l t judgment. 

A c c o r d i n g t o the husband's own t e s t i m o n y , he was aware of the 

d e f a u l t judgment w i t h i n 30 days of i t s e n t r y ; however, he took 

no s t e p s t o have the d e f a u l t judgment s e t a s i d e or t o c o n t a c t 
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an a t t o r n e y . The husband t e s t i f i e d t h a t he d i d not c h a l l e n g e 

the d e f a u l t judgment based on r e p r e s e n t a t i o n s he s a i d h i s w i f e 

made--on the same day he s a i d she t o l d him of the d e f a u l t 

judgment--that t h e r e were f i n a n c i a l i s s u e s between them t h a t 

needed t o be s e t t l e d . He s a i d he a l s o d i d not pursue a 

c h a l l e n g e t o the d e f a u l t judgment because he was busy d e a l i n g 

w i t h problems h i s c h i l d r e n were h a v i n g . R e g a r d l e s s of the 

reason, the husband f a i l e d t o t i m e l y move t o have the d e f a u l t 

judgment s e t a s i d e p u r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . P. He 

a l s o d i d not appeal from the d e f a u l t judgment. 

I t was not u n t i l the w i f e sought t o have the t r i a l c o u r t 

h o l d the husband i n contempt f o r h i s f a i l u r e t o make c e r t a i n 

payments r e q u i r e d i n the d e f a u l t judgment t h a t the husband 

d e c i d e d t o c h a l l e n g e the d e f a u l t judgment. H i s motion t o s e t 

a s i d e the d e f a u l t judgment was f i l e d on October 4, 2010, one 

year and e i g h t months a f t e r the d e f a u l t judgment was e n t e r e d . 

A l t h o u g h the husband d i d not s p e c i f y t h a t he was moving t o 

have the judgment s e t a s i d e p u r s u a n t t o Rule 6 0 ( b ) , A l a . R. 

C i v . P., the t r i a l c o u r t p o i n t e d out a t the h e a r i n g t h a t Rule 

60(b) was the o n l y mechanism by which t o have the judgment s e t 

a s i d e . 
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Rule 60(b) p r o v i d e s f o r r e l i e f from a judgment i n c e r t a i n 

c i r c u m s t a n c e s , and i t p r o v i d e s i n p e r t i n e n t p a r t : 

"(b) M i s t a k e s ; I n a d v e r t e n c e ; E x c u s a b l e N e g l e c t ; 
Newly D i s c o v e r e d E v i d e n c e ; Fraud, e t c . On motion 
and upon such terms as are j u s t , the c o u r t may 
r e l i e v e a p a r t y or a p a r t y ' s l e g a l r e p r e s e n t a t i v e 
from a f i n a l judgment, o r d e r , or p r o c e e d i n g f o r the 
f o l l o w i n g r easons: (1) m i s t a k e , i n a d v e r t e n c e , 
s u r p r i s e , or e x c u s a b l e n e g l e c t ; (2) newly d i s c o v e r e d 
e v i d e n c e which by due d i l i g e n c e c o u l d not have been 
d i s c o v e r e d i n time t o move f o r a new t r i a l under 
Rule 5 9 ( b ) ; (3) f r a u d (whether h e r e t o f o r e 
d e n o m i n a t e d i n t r i n s i c o r e x t r i n s i c ) , 
m i s r e p r e s e n t a t i o n , or o t h e r misconduct of an adverse 
p a r t y ; (4) the judgment i s v o i d ; (5) the judgment 
has been s a t i s f i e d , r e l e a s e d , or d i s c h a r g e d , or a 
p r i o r judgment upon which i t i s based has been 
r e v e r s e d or o t h e r w i s e v a c a t e d , or i t i s no l o n g e r 
e q u i t a b l e t h a t the judgment s h o u l d have p r o s p e c t i v e 
a p p l i c a t i o n ; or (6) any o t h e r reason j u s t i f y i n g 
r e l i e f from the o p e r a t i o n of the judgment. The 
motion s h a l l be made w i t h i n a r e a s o n a b l e t i m e , and 
f o r reasons ( 1 ) , (2), and (3) not more than f o u r (4) 
months a f t e r the judgment, o r d e r , or p r o c e e d i n g was 
e n t e r e d or t a k e n . " 

A motion brought under Rule 60(b)(4) i s not s u b j e c t t o the 

r e a s o n a b l e - t i m e requirement of Rule 60(b) and may be brought 

a t any time . Ex p a r t e F u l l C i r c l e D i s t r i b . , L.L.C., 883 So. 

2d 638, 643 ( A l a . 2003) ("As a n u l l i t y , a v o i d judgment has no 

e f f e c t and i s s u b j e c t t o a t t a c k a t any t i m e . " ) . 

In t h i s case, the husband e x p l i c i t l y s t a t e d t h a t the 

reason he sought t o have the d e f a u l t judgment s e t a s i d e was 

11 
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because he b e l i e v e d i t was i n e q u i t a b l e and, as he s a i d i n h i s 

motion, he wanted the t r i a l c o u r t " t o r e l i e v e him of 

r e s p o n s i b i l i t y f o r the second mortgage on the m a r i t a l 

r e s i d e n c e . " The husband's argument was based on what he 

c h a r a c t e r i z e d as "misstatements and f a l s e h o o d s c o n t a i n e d i n 

the [ w i f e ] ' s t e s t i m o n y " g i v e n i n su p p o r t of her motion f o r a 

d e f a u l t judgment. We note t h a t " p e r j u r y i s not a f r a u d on the 

Co u r t , which i s a Rule 60(b)(6) ground, but i n t r i n s i c f r a u d , 

which i s a Rule 60(b) (3) ground. Brown v. K i n g s b e r r y , 349 So. 

2d 564 ( A l a . 1977), Spindlow v. Spindlow, 512 So. 2d 918 ( A l a . 

C i v . App. 1987), Lockwood v. Bowles, 46 F.R.D. 625 (D.D.C. 

1969)." Ex p a r t e T h i r d G e n e r a t i o n , I n c . , 820 So. 2d 89, 90 

( A l a . 2001). However, the husband's Rule 60(b) motion was 

f i l e d 20 months a f t e r the d e f a u l t judgment was e n t e r e d — f a r 

beyond the 4-month p e r i o d i n which a p a r t y may t i m e l y make 

a motion p u r s u a n t t o Rule 6 0 ( b ) ( 3 ) . A c c o r d i n g l y , the d e f a u l t 

judgment c o u l d not p r o p e r l y be s e t a s i d e p u r s u a n t t o Rule 

6 0 ( b ) ( 3 ) . 

The t r i a l c o u r t was d i s s a t i s f i e d w i t h the p r o v i s i o n s of 

the d e f a u l t judgment i n l i g h t of what the husband was 

a s s e r t i n g i n su p p o r t of h i s motion t o s e t a s i d e the d e f a u l t 

12 
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judgment. At the end of the h e a r i n g , the t r i a l judge s a i d : 

"[H]ad I known e v e r y t h i n g t h a t t h e r e was t o know I would not 

have e n t e r e d the o r d e r t h a t I d i d " as f a r as o r d e r i n g the 

husband t o pay the second mortgage. The c o u r t a l s o s t a t e d 

t h a t , i f i t had found t h a t the p a r t i e s had " r e c o n c i l e d d u r i n g 

t h a t eight-month p e r i o d t h a t t h e y were t o g e t h e r , which I ' l l 

t e l l you I'm l e a n i n g t h a t way, had I known t h a t , I p r o b a b l y 

would not have s i g n e d the d e c r e e . " The c o u r t i n s t r u c t e d the 

p a r t i e s t o p r e p a r e b r i e f s about "what can be used a t t h i s 

p o i n t under Rule 60(b) upon which I can s e t t h i s decree 

a s i d e . " C l e a r l y , the t r i a l c o u r t was s e e k i n g t o change the 

terms of the d e f a u l t judgment t h a t had been e n t e r e d n e a r l y 

t h r e e y e a rs e a r l i e r . I t appears t h a t the husband and the 

t r i a l c o u r t d e t e r m i n e d t h a t f i n d i n g t h a t the d e f a u l t judgment 

was a v o i d judgment pur s u a n t t o Rule 60(b)(4) was the o n l y 

means t o r e a c h t h a t r e s u l t . The husband does not contend t h a t 

Rule 60(b)(6) i s a p p l i c a b l e i n t h i s c a s e . 2 

2Moreover, as noted, the husband's a s s e r t i o n t h a t the w i f e 
s u b m i t t e d f a l s e e v i d e n c e or m i s s t a t e m e n t s i n s u p p o r t of her 
a p p l i c a t i o n f o r a d e f a u l t judgment f a l l s under Rule 6 0 ( b ) ( 3 ) ; 
t h e r e f o r e , those a l l e g a t i o n s cannot a l s o be used t o s u p p o r t a 
c l a i m f o r r e l i e f p u r s u a n t t o Rule 6 0 ( b ) ( 6 ) . See R.E. G r i l l s ,  
I n c . v. D avison, 641 So. 2d 225, 229 ( A l a . 1994) ("Clause ( 6 ) , 
however, i s m u t u a l l y e x c l u s i v e of the s p e c i f i c grounds of 

13 
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"The s t a n d a r d of r e v i e w on a p p e a l from an o r d e r 
g r a n t i n g [or denying] r e l i e f under Rule 6 0 ( b ) ( 4 ) , 
A l a . R. C i v . P. ('the judgment i s v o i d ' ) , i s not 
whether the t r i a l c o u r t has exceeded i t s d i s c r e t i o n . 
When the d e c i s i o n t o g r a n t or t o deny r e l i e f t u r n s 
on the v a l i d i t y of the judgment, d i s c r e t i o n has no 
f i e l d of o p e r a t i o n . C a s s i o p p i v. Damico, 536 So. 2d 
938, 940 ( A l a . 1988). ' I f the judgment i s v o i d , i t 
i s t o be s e t a s i d e ; i f i t i s v a l i d , i t must 
s t a n d A judgment i s v o i d o n l y i f the c o u r t 
which r e n d e r e d i t l a c k e d j u r i s d i c t i o n of the s u b j e c t 
m a t t e r , or of the p a r t i e s , or i f i t a c t e d i n a 
manner i n c o n s i s t e n t w i t h due p r o c e s s . ' Seventh  
Wonder v. Southbound Records, I n c . , 364 So. 2d 1173, 
1174 ( A l a . 1978) (emphasis added)." 

Ex p a r t e F u l l C i r c l e D i s t r i b . , L.L.C., 883 So. 2d a t 641. 

C i t i n g Hale v. Hale, 878 So. 2d 313 ( A l a . C i v . App. 

2003), and R i k a r d v. R i k a r d , 387 So. 2d 842 ( A l a . C i v . App. 

1980), the t r i a l c o u r t i n t h i s case d e t e r m i n e d t h a t i t d i d not 

have s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r the d e f a u l t judgment 

because, i t s a i d , the p a r t i e s had r e c o n c i l e d d u r i n g the 

pendency of the d i v o r c e a c t i o n . "A r e c o n c i l i a t i o n of the 

p a r t i e s w h i l e a s u i t f o r d i v o r c e i s pending w i l l a brogate the 

cause of a c t i o n , and the t r i a l c o u r t u s u a l l y must d i s m i s s i t . " 

P r i d e v. P r i d e , 631 So. 2d 247, 248 ( A l a . C i v . App. 1993) 

(emphasis added). Upon r e c o n c i l i a t i o n , the t r i a l c o u r t l o s e s 

c l a u s e s (1) through (5), and a p a r t y may not o b t a i n r e l i e f 
under c l a u s e (6) i f i t would have been a v a i l a b l e under c l a u s e s 
(1) through ( 5 ) . " ) . 
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s u b j e c t - m a t t e r j u r i s d i c t i o n over the p a r t i e s , and, as a 

g e n e r a l r u l e , the o n l y a l l o w a b l e judgment i s an o r d e r of 

d i s m i s s a l . R i k a r d , 387 So. 2d a t 843 ( c i t i n g McNutt v. Beaty, 

370 So. 2d 998 ( A l a . 1979), and James v. James, 369 So. 2d 811 

( A l a . C i v . App. 1979)). 

However, Hale and R i k a r d each i n v o l v e d appeals of cases 

i n which t r i a l c o u r t s were r e q u i r e d t o make f a c t u a l 

d e t e r m i n a t i o n s r e g a r d i n g whether the p a r t i e s had r e c o n c i l e d 

b e f o r e f i n a l judgments were e n t e r e d . See P r i d e v. P r i d e , 631 

So. 2d a t 248-49 ("Whether t h e r e has been a r e c o n c i l i a t i o n ... 

i s a q u e s t i o n of f a c t which the t r i a l c o u r t must determine 

from a l l the ev i d e n c e b e f o r e i t s i n c e ' [ r ] e c o n c i l i a t i o n i s 

l a r g e l y a s t a t e of the minds of b o t h of the p a r t i e s t o be 

determined from a l l of the evi d e n c e and r e a s o n a b l e and p r o p e r 

i n f e r e n c e s t h e r e f r o m . ' R i k a r d a t 846."); see a l s o Hale, 878 

So. 2d a t 317 ( I m p l i c i t i n the t r i a l c o u r t ' s judgment 

d i s m i s s i n g the d i v o r c e a c t i o n was a f a c t u a l f i n d i n g t h a t the 

p a r t i e s had r e c o n c i l e d . ) . 

In t h i s case, when the husband sought t o have the d e f a u l t 

judgment s e t a s i d e based on the p a r t i e s ' " r e c o n c i l i a t i o n , " 

t h e r e was no d i v o r c e a c t i o n pending. A f i n a l judgment had 
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a l r e a d y been e n t e r e d based on the e v i d e n c e p r e s e n t e d . When 

the d e f a u l t judgment was e n t e r e d , t h e r e was no a s s e r t i o n t h a t 

the t r i a l c o u r t d i d not have s u b j e c t - m a t t e r j u r i s d i c t i o n over 

the d i v o r c e a c t i o n . The husband d i d not appeal from t h a t 

judgment or seek t o s e t i t a s i d e based on the 

m i s r e p r e s e n t a t i o n s of f a c t he now c l a i m s were made by the w i f e 

i n s u p p o r t of her a p p l i c a t i o n f o r a d e f a u l t judgment. 

In Osborn v. Roche, 813 So. 2d 811, 818 ( A l a . 2001) 

(q u o t i n g P a t t e r s o n v. Hays, 623 So. 2d 1142, 1145 ( A l a . 

1993)), our supreme c o u r t noted: 

" ' [ R ] e l i e f [pursuant t o Rule 60(b)] s h o u l d not be 
g r a n t e d t o a p a r t y who has f a i l e d t o do e v e r y t h i n g 
r e a s o n a b l y w i t h i n h i s power t o a c h i e v e a f a v o r a b l e 
r e s u l t b e f o r e the judgment becomes f i n a l ; o t h e r w i s e , 
a motion f o r such r e l i e f from a f i n a l judgment would 
l i k e l y become a mere s u b s t i t u t e f o r a p p e a l and would 
s u b v e r t the p r i n c i p l e of f i n a l i t y of judgments.'" 

I f the husband d e s i r e d t o c o n t e s t the d e f a u l t judgment on 

the ground t h a t the p a r t i e s had r e c o n c i l e d a f t e r the w i f e 

f i l e d the d i v o r c e c o m p l a i n t i n Fe b r u a r y 2008, and t o p r e s e n t 

e v i d e n c e i n sup p o r t of t h a t ground, he c o u l d have f i l e d a 

motion t o s e t a s i d e the d e f a u l t judgment pur s u a n t t o Rule 

5 5 ( c ) , he c o u l d have a p p e a l e d from the d e f a u l t judgment, or he 

c o u l d have f i l e d a t i m e l y motion t o s e t a s i d e the d e f a u l t 

16 
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judgment p u r s u a n t t o Rule 6 0 ( b ) ( 3 ) . By h i s own t e s t i m o n y , the 

husband was aware of the d e f a u l t judgment i n time t o a v a i l 

h i m s e l f of any one of those o p t i o n s . He has not a s s e r t e d t h a t 

he was d e n i e d due p r o c e s s i n these p r o c e e d i n g s . He chose not 

to defend the d i v o r c e a c t i o n , and he chose not t o c h a l l e n g e 

the d e f a u l t judgment. I n s t e a d , the husband w a i t e d n e a r l y 20 

months a f t e r the d e f a u l t judgment was e n t e r e d t o seek t o have 

i t s e t a s i d e . Even then, the husband's motion was made a f t e r 

the w i f e sought t o have him h e l d i n contempt f o r h i s f a i l u r e 

t o make payments on the second mortgage, and the reason the 

husband sought t o have the d e f a u l t judgment s e t a s i d e was t o 

r e l i e v e him of the r e s p o n s i b i l i t y of p a y i n g t h a t second 

mortgage. 

Twenty months a f t e r the d e f a u l t judgment was e n t e r e d (and 

almost f o u r years a f t e r he was s e r v e d w i t h the c o m p l a i n t i n 

the d i v o r c e a c t i o n ) , the husband f o r the f i r s t time p r e s e n t e d 

e v i d e n c e i n an attempt t o r e f u t e what he says were 

m i s r e p r e s e n t a t i o n s the w i f e made i n s e e k i n g the d e f a u l t 

judgment. I t was a l s o the f i r s t time the husband p r e s e n t e d 

e v i d e n c e t o sup p o r t h i s p o s i t i o n t h a t the p a r t i e s had 

r e c o n c i l e d d u r i n g the pendency of the d i v o r c e a c t i o n and, 
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t h e r e f o r e , t h a t the d i v o r c e a c t i o n s h o u l d have been d i s m i s s e d . 

The p a r t i e s have not c i t e d any a u t h o r i t y t h a t would a l l o w 

the t r i a l c o u r t , a t t h i s l a t e d a t e , t o r e v i s i t the f i n d i n g s of  

f a c t on which i t based the d e f a u l t judgment. Our r e s e a r c h has 

r e v e a l e d no a u t h o r i t y f o r such a c t i o n . Without a doubt, i t i s 

p r e f e r a b l e t o have i s s u e s f u l l y l i t i g a t e d between the p a r t i e s . 

However, once a defendant i n a c i v i l a c t i o n has been p r o p e r l y 

s e r v e d w i t h a summons and c o m p l a i n t , i f he or she chooses not 

t o p a r t i c i p a t e i n the l i t i g a t i o n p r o c e s s , he or she does so a t 

h i s or her own p e r i l . To a l l o w a d e f a u l t i n g p a r t y t o i g n o r e 

p r o c e d u r a l r u l e s and t o l i t i g a t e an i s s u e o n l y i f and when i t 

s u i t s him or h e r , even years a f t e r a judgment has been 

e n t e r e d , would do away w i t h the p r i n c i p l e of f i n a l i t y of 

judgments. Such f i n a l i t y i s n e c e s s a r y t o the o r d e r l y 

a d m i n i s t r a t i o n of j u s t i c e . For example, i n t h i s case, i t i s 

c o n c e i v a b l e t h a t one or b o t h of the p a r t i e s c o u l d have 

r e m a r r i e d and even had c h i l d r e n s i n c e the d e f a u l t judgment was 

e n t e r e d . 

For the reasons s e t f o r t h above, the t r i a l c o u r t e r r e d i n 

s e t t i n g a s i d e the d e f a u l t judgment on a f a c t u a l d e t e r m i n a t i o n 
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so t h a t the husband would be r e l i e v e d of h i s o b l i g a t i o n t o pay 

the second mortgage. A c c o r d i n g l y , the judgment i s r e v e r s e d . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Judge, d i s s e n t i n g . 

I d i s s e n t from the r e v e r s a l of the t r i a l c o u r t ' s judgment 

s e t t i n g a s i d e as v o i d a p r e v i o u s d e f a u l t judgment t h a t was 

e n t e r e d by the t r i a l c o u r t . I f a m a r r i e d couple r e c o n c i l e s 

d u r i n g the pendency of a d i v o r c e case, t h a t r e c o n c i l i a t i o n 

a b r ogates the cause of a c t i o n and, t h u s , d e p r i v e s a c o u r t of 

s u b j e c t - m a t t e r j u r i s d i c t i o n over the d i v o r c e a c t i o n . See  

R i k a r d v. R i k a r d , 387 So. 2d 842, 843 ( A l a . C i v . App. 1980); 

and James v. James, 369 So. 2d 811, 812 ( A l a . C i v . App. 1979). 

The o n l y a c t i o n a t r i a l c o u r t may t a k e under such 

c i r c u m s t a n c e s i s t o d i s m i s s the c o m p l a i n t ; any o t h e r a c t i o n i s 

v o i d f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . See I d . "Rule 

60[, A l a . R. C i v . P.,] a l l o w s a p a r t y t o move t o s e t a s i d e a 

judgment t h a t i s v o i d f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n 

a t any t i m e . " Shamburger v. Lambert, 24 So. 3d 1139, 1142 

( A l a . C i v . App. 2009) (emphasis added). 3 

3The main o p i n i o n c o n c l u d e s t h a t the husband f i l e d f o r 
r e l i e f from the d e f a u l t judgment too l a t e and t h a t t o g r a n t 
such r e l i e f "would do away w i t h the p r i n c i p l e of f i n a l i t y of 
judgments." So. 3d a t . In s u p p o r t of t h a t a s s e r t i o n , 
the main o p i n i o n quotes Osborn v. Roche, 813 So. 2d 811, 818 
( A l a . 2001), which, i n t u r n , quotes P a t t e r s o n v. Hays, 623 So. 
2d 1142, 1145 ( A l a . 1993). I note, however, t h a t n e i t h e r of 
the motions f o r r e l i e f from judgment f i l e d i n those cases was 
based on l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . 
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In the p r e s e n t case, the husband f i l e d f o r Rule 6 0 ( b ) , 

A l a . R. C i v . P., r e l i e f , and, based on the e v i d e n c e p r e s e n t e d , 

the t r i a l c o u r t d e t ermined t h a t the p a r t i e s had r e c o n c i l e d 

d u r i n g the pendency of the d i v o r c e a c t i o n . "'[W]hen a t r i a l 

c o u r t hears ore tenus t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d 

f a c t s are presumed c o r r e c t and i t s judgment based on those 

f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s p a l p a b l y 

erroneous or m a n i f e s t l y u n j u s t . ' " F a d a l l a v. F a d a l l a , 929 So. 

2d 429, 433 ( A l a . 2005) ( q u o t i n g P h i l p o t v. S t a t e , 843 So. 2d 

122, 125 ( A l a . 2002)). Based on our r e v i e w of the r e c o r d and 

a p p l y i n g the law s e t f o r t h i n R i k a r d , s u p r a , I cannot conclude 

t h a t the t r i a l c o u r t ' s f i n d i n g t h a t the p a r t i e s had r e c o n c i l e d 

d u r i n g the pendency of the d i v o r c e a c t i o n was p a l p a b l y 

erroneous or m a n i f e s t l y u n j u s t . Thus, the d e f a u l t d i v o r c e 

judgment e n t e r e d a f t e r t h a t r e c o n c i l i a t i o n was v o i d f o r l a c k 

of s u b j e c t - m a t t e r j u r i s d i c t i o n , and the t r i a l c o u r t p r o p e r l y 

s e t a s i d e the d e f a u l t judgment as v o i d . 

Based on the f o r e g o i n g , I would a f f i r m the t r i a l c o u r t ' s 

judgment s e t t i n g a s i d e the p r e v i o u s d e f a u l t judgment i n the 

d i v o r c e a c t i o n as v o i d . 
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