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PER CURIAM.

Step Burgess ("the husband") appeals from the judgment of

the Jefferson Circuit Court diveorcing him from Reatha Burgess

("the wife"™) .
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The wife filed an action seeking a divorce from the
hushand on June 9, 2010. Her complaint indicated that the
parties married in 1%81. By Lhe tLime of the final hearing in
the action, both ¢of the children who were born ¢f the marriage
had reached the age of majority.

In July 2011, the parties entered intc a settlement
agreement dividing their marital property, including several
parcels ¢f real property. On July 29, 2011, the trial ccurt
entered a final Jjudgment ("the divorce Jjudgment") that
divorced the parties and incorporated the terms of the
settlement agreement. Among c¢ther things, the divorce
Jjudgment awarded Lhe marital residence to the wife, awarded
each party an auvtomcbile, awarded the wife three parcels of
rental property, and awarded the husband the parties'
remaining real property.

On August 11, 2011, the husband filed a motion to alter,
amend, or vacate the divorce judgment In which he argued that
he had not fully understocod the parties' settlement acreement

until he received & copy of the divorce judgment.' On August

'Although the husband indicated that his mction was filed
pursuant to Rule 59, Ala. R. Civ. P., and Rule 60, Ala. R.
Civ. P., we conclude that, because the motion did not seek
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le, 2011, the wife filed a response to the husband's
postjudgment motion. In that filing, the wife socught an order
from the court denying the husband's postjudgment motion and
requiring the husband to execute deeds conveying his interest
in the three rental properties and the marital residence to
her as called for in the divecrce judgment; she also sought an
award of an attorney fee.

On August 30, 2011, the wife filed an "amended response
and postjudgment [motion] to alter, amend, and modify [the]
final order." In that motion, the wife argued that the
husband had failed to pay certain debts and expenses related
to one of the rental properties, including a sewer lien of
$550, back taxes of $1,460.07, and a mortgage note on which a
total of $850 was owed for three months of past-due payments.

The wife stated that those debts were incurred before the

relief pursuant tc Rule 60{(b), that motion was filed pursuant
to Rule 5%(e), Ala. R, Civ. P. See Morrison v, Phillips, 992
So. 2d 743, 744 (Ala. Civ. App. 2008) (the "motion did not

allege any ground justifying relief under Rule 60(k), Ala. R.
Civ. P. The motion was, 1in both form and substance, a Rule
58(e), Ala, R. Civ. P., motion"); see alsco Pontius v. State
Farm Mut. Auto. Ins. Coc., 915 So. 2d 557, 562-63 (Ala. Z005)
("This Ccurt will look at the substance of a mction, rather
than 1its title, to determine how that motion i1s to be
considered under the Alabama Rules of Civil Procesdure,").
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entry of the divorce Jjudgment, and she sought an award of
those amounts. The wife also alleged that the husband had
removed a pistol and a treadmill from the marital residence,
and she sought an order regquiring him to return those items.
The wife's August 30, 2011, motion was filed 3Z days after the
entry of the July 29, 2011, divorce judgment, and, therefore,
it did not constitute a timely and valid postijudgment moticn.
See Rule 59(e), Ala. R. Civ. P. (a postjudgment moticn must be
filed within 2320 davys).

The trial court held a hearing, after which, on Octcber
24, 2011, it entered an order titled "amended final [Jjudgment]
of divorce." In 1ts October 24, 2011, amended divorce
Judgment, the trial court denied the relief the husband sought
in his postjudgment motlion, purported to grant the relief
requested by the wife in her August 30, 2011, motion, and
denied all other reguested relief.

On November 14, 2011, the husband filed what he titled a
"motion for reconsideration™ in which he argued that the trial
court had erred in that part of its Cctober 24, 2011, order in
which it purported tce grant the relief sought by the wife in

her August 30, 2011, motion. On December 20, 2011, after a
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hearing on the husband's November 14, 2011, motion, the trial
court entered an order purporting to deny that motion. On
January 12, 2012, the husband filed a notice of appeal to this
court.

As an initial matter, we must address the issue whether
this court has Jurisdiction to consider this appeal.
"''[J]urisdicticnal matters are of such magnitude that we take

notice of them at any time and do so even ex mero motu.'"

Wallace v. Tee Jays Mfg. Co., 689 So. 2d 210, 211 {(Ala. Ciwv.

App. 1897) (guoting Nunn v. Baker, 518 So. 24 711, 712 (Ala.

19887)). The timely filing of a notice of appeal 1is a

Jurisdictional act. Williamson v. Feourth Ave. Supermarket,

Inc., 12 So. 3d 1200, 1202 {(Ala. 2009).

A notice of appeal must be filed within 42 days of the
entry of a judgment. Rule 4(a){l), Ala. R. App. P. However,
when a party files a timely postjudgment motion, the time for
the filing of a notice of appeal 1s extended to 42 davs
following the trial court's denial of the postjudgment motion
or the denial of the postjudgment motion by operation of law
pursuant to Rule 59%.1, Ala. R. Civ. PF. Rule 4((a) (1);

Williamson v. Fourth Ave. Supermarket, Inc., 12 So. 3d at
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1203-04; and Brecoke v. Bellisle, 73 Sc. 34 1279, 12381 (Ala.

Civ. App. 2011}. A timely postjudgment motion must ke filed
within 30 days of the entry of the final judgment. Rule

58{(e); Marsh v. Marsh, 852 So. 2d 161 {(Ala. Civ. App. 2002).

In this case, the husband timely filed his August 11,
2011, postjudgment motion within 30 days of the entry of the
July 29, 2011, final divorce Jjudgment. Howewver, the wife's
August 20, 2011, motion was filed 32 days following the entry
of the July 29, 2011, divorce Jjudgment. Lccerdingly, the
August 30, 2011, motion filed by the wife, purportedly
pursuant to Rule 59(e), was not timely filed, and, therefore,
the trial court had no Jjurisdiction to rule on the wife's

motion. Marsh v. Marsh, 8532 So. Z2d at 163 n. 3; Dickerson v.

Dickerson, 885 So. 2d 160 (Ala. Civ. App. 2003) (in the
absence of a timely filed postjudgment motion, the trial court
had no Jjurisdiction to amend its judgment more than 20 days
after the entry of that Jjudgment). Thus, that part of the
trial court's October 24, 2011, order awarding the relief the
wife requested in her untimely postjudgment motion was void

for want of jurisdictiocon. See J.B. v. A.B., 888 So. 2d 528,
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532 (Ala. Civ. App. 2004) ("An order entered by a trial court
without jurisdiction is a nullity.").

We note that in Henderson v. Koveleski, 717 So. 2d 803

(Ala. Civ. App. 1998), this court held that a trial court
could amend or correct its judgment so as long as one party's
postjudgment motion was pending. In that case, the trial
court entered a divorce judgment that, among other things,
awarded child support but failed to set forth a withholding
order as required by law. See s 30-3-6{(a), Ala. Cocde 1975.
While one of the father's postjudgment motions remained

pending, on July 31, the trial court, sua spcnte, entered an

income-withholding order. This court concluded that the July
31 order "constituted a permissible amendment" tc the original

Judgment. Henderson v. Koveleski, 717 So. Zd at 806. In

reaching that determination, this court explained:

"Although a trial court generally loses
Jurisdiction to amend its judgment 30 days after the
entry of judgment (see Ex parte Owen, 420 5o. 2d 80,
81 (Ala. 1982)), a trial court retains the power to
correct sua sponte any error in its Judgment that
comes to its attention during the pendency of a
party's Rule 59(e) mction to alter, amend, or vacate
the judgment, regardless of whether the error was
alleged or not alleged in the motion. See, £.9.,
Varley v, Tampax, Inc., 855 F.Z2d 696, 69% (10th Cir.
1%88); Charles v. Daley, 799 F.2d 342, 347 (7th Cir.
198%); Arncold v. Sullivan, 131 F.R.D. 129, 133 (N.D.
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Ind. 19%0). Thus, the trial court acted within its
Jurisdiction by issuing its August 1, 1997, income
withholding order, which effectively amended its
April 24, 1997, judgment s¢ as Lo comply with the
regquirements of & 30-3-617, Ala. Code 18757.
Moreover, we note that the Crial court had the
discretion to direct immediate implementation of the
income withholding order by directing service of the
order upon the father's employer. Ala. Code 1975,
§ 30-2-61(c); Henderscn v, Henderson, 680 So. 2d
273, 374 (Ala. Civ., App. 19%6) {(citing Hermsmeier v.
McCoy, 563 So. 2d 1058 (Ala. Civ. App. 1990))."

TId. (emphasis added).
We conclude, however, that the facts of this case are

distinguishable from those of Henderson v. Koveleski, supra.

In that case, the trial court amended its order to correct the
judgment. That amendment afforded one of the parties relief
she had c¢riginally requested. In this case, howsver, in its
Octcober 24, 2011, order, the trial court afforded the wife new
relief. Befcre it entered its July 29, 2011, divorce judgment
incorporating the agreement ¢f the parties, the trial court
received testimony from the husband and the wife that each
understocd the terms ¢f the proposed settlement agreement and
that that agreement resolved all the pending issues and claims
between the parties. TIn her August 30, 2011, motion, the wife
specifically stated that she was seeking reimbursement for

amcunts the husband apparently should have paid before the
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entry of the divorce judgment. Thus, in that motion, the wife
sought to recover amounts that could have been, but were not,
addressed in the settlement agreement and divorce judgment.
In other words, the reimbursement amount for debts or exgenses
the wife attempted to recover in her August 30, 2011, motion
was not sought as a result of an error in the diverce
Judgment. Rather, the wife's claim for relief was caused by
an apparent failure to recognize before the entry of the
divorce TJudgment that there existed outstanding debts or
expenses on the property at 1ssue that could have been
addressed in that original divorce judgment. Accordingly, we
cannot say that the fact that the husband's postjudgment
motion was pending allowed the trial court to amend the
divorce judgment sco as to award the wife menetary relief based
upon new claims,

Pursuant t¢ Rule 59%.1, Ala. R. Civ. P., the trial court
had 90 days to rule upon the husband's timely, August 11,
2011, postjudgment motion. The trial court ruled on that
motion within those 90 dayvys, and, therefore, it had

Jurisdiction to enter that portion of its Octcber 24, 2011,
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order denying the relief requested by the husband in his
postijudgment motion.

The husband did not appeal the denial of his postjudgment
motion within the 42 davys allowed by Rule 4(aj (1), Ala. R.
App. P. Rather, he filed a second motion purportedly pursuant
to Rule 59. Our supreme court has explained, however, that
"if a party has his own post-judgment motion denied, the
review of that denial is by appeal. The rules do not provide
for a 'motion to reconsider' the denial of one's own post-

Judgment motion.™ Ex parte Mutual Sav. Life Ins. Co., 765 So.

2d 649, 651 {(Ala. 19¢8). Thus, to the extent the husband
argues on appeal that the trial court erred in denving his
August 11, 2011, postjudgment motion, that argument 1is not
timely asserted. We dismiss that part of the husband's appeal
pertaining to the denial of his poestjudgment motion as being

untimely filed. Rule 2({(a) (1), Ala. R. App. P.; Momar, Inc. v.

Schneider, 823 So. 2d 701, 707 (Ala. Civ. App. 2001).

The husband also ralses 1ssues 1n his appellate brief
concerning that part of the trizl court's Octcber 24, 2011,
order that purports to grant the relief requested by the wife

in her untimely postjudgment motlion. However, the wvoild
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portions of that order cannot support an appeal. J.D.R. wv.

Etowah Cnty. Dep't of Human Res., 86 So. 34 3291, 394 (Ala.

Civ. App. 2011). Accordingly, we dismiss that portion of the
husband's appeal pertaining to those portions of the October
24, 2011, order that are wvoid for want of Jjurisdiction,
"albeit with i1instructicns to the [trial] court to wvacate"
those void portions of that order. 1d.

The appellee's request for an attorney fee is denlied.

APPEAL DISMISESED WITH INSTRUCTIONS.

Thompson, P.J., and Pittman, Brvan, and Thomas, JJ.,
concur.

Moore, J., concurs 1in the result, without writing.
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