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(CV-10-1360)

BRYAN, Judge.

Gerald V. ESalter ("Gerald") appeals from a summary

judgment in favor of Michael F. Moseley. We affirm.
Sometime before 2003, M. Taylor Dawson, Jr., began docing

business as a sole proprietor under the name "Andrew & Dawson,
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a proprietorship" ("the proprietorship™). After Dawson began
doing business as the proprietorship and before 2003, a
corporation was formed under the name Andrew & Dawson, Inc.
("the corporation"), to engage in the construction business.
Dawson, who owned shares of the corporation, continued to do
business as the proprietorship after the formation of the
corporation. According to Gerald, Dawscn held a contracter's
license issued in the name of the proprietorship, and the
corporaticn operated as a contracter based on that
contractor's license. In addition, the proprietorship obtained
performance bonds for the corporation on large construction
projects because the corporation lacked sufficient net worth
to obtain them. In 2003, the corporation contracted to perfcecrm
two large construction projects, which the parties refer to as
"the St. John's Church project™ and "the Auburn Water
project." We will refer to those two projects as "the two
projects.” According to Gerald, the corporation coculd not have
obtained the contracts to construct the two projects without
the contractor's license in the name of the proprietorship and
performance bonds obtained by the proprietorship.

On January 1, 2004, Dawson assigned Moseley, whe was an
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employee and shareholder of the corporaticn, the assets Dawson
had used in doing business as the proprietorship and the right
to use the preoprietorship's name. In August 2004, Moseley sold
his shares of the corporation to Gerald and Brent Salter,
Gerald's son. Eventually, Gerald and Brent became the owners
of all the shares of the corporation.

On November 1, 2004, Moseley sold Gerald the fixed assets
and equipment he had wused 1in dolng bkusiness as the
proprietorship and the right to use the proprietorship's name.
That sale was memorialized 1in a written asset-purchase
agreement {"the asset-purchase agreement™). In pertinent part,
the asset-purchase agreement provided:

"This Asset Purchase Agreement (the 'Agreement')

entered into on this the 1st day of November, 2004

(the 'Effective Date'), by and between Michael F.

Moseley, an 1individual residing 1in Montgomery,
Alabama doing business as Andrew & Dawson, a

preprietorship (the 'Seller'), and Gerald V. Salter,
an individual residing in Evergreen, Alabama (the
'Purchasger').

"

"A., Rasic Transaction

"1. Purchase and Sale of Assets., On and subject
to the terms and conditions of this
Agreement, Purchaser agrees Lo purchase
frem Seller, and the Seller agrees to sell,
transfer, convey and deliver Lo the
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Purchaser the following, which shall
hereinafter be referred to as the Assets:

"a. All fixed assets and eguipment of the
Business, including but not limited to
the eguipment, machinery and vehicles
listed on Exhibit 'A' hereto, all in
'as is' conditicn.

"b., The right to use the name '"Andrew &
Dawson'! or 'Andrew & Dawson, a
proprietership.’

"TtL is understood by the parties tLhat this
convevance does not include any assets of Andrew &
Dawson, Inc., or any personal assets of Michaesl F,
Moseley not used in the Business.

"

"b. Seller agrees to indemnify Purchaser from
and against ... any and all losses, actions
and cost of defense c¢f acticns resulting
frem, arising out of or relating to
contracts entered into by the Seller prior
to the Effective Date."

(Capitalization altered; emphasis added.)

At scme point, the costs ¢f constructing each of the two
projects began Lo exceed its total contract price. Moseley
provided approximately $570,000 to the corporation to assist
it in completing the two projects. Dawson also provided funds
to the corporation for that purpose.

In 2008, Dawson sued Gerald, Brent, the corporation, and

other entitlies in which Gerald and Brent owned an interest,



2110406

claiming that the funds he had provided to the corporation for
the completion of the two projects had been loans and that
Gerald, Brent, and the corporation had not repaid the loans.
Gerald, Brent, and the corporation asserted wvarious
counterclaims against Dawson. Gerald, Brent, and the
corporation also filed a motion for leave to file a third-
party complaint against Moseley. On October 8, 2009, Dawson,
Gerald, Brent, the corporation, and Moseley signed a
settlement agreement ("the settlement agreement”} . Among other
things, the settlement agreement provided that Moseley weculd
pay Dawscn $125,000, that Gerald would execute a note pavable
to Dawson 1in the amount of $125,000 ("the note") and a
mortgage to secure the pavment of the note ("the mortgage™),
and that any claims Gerald might have against Moseley based on
Che asselt-purchase agreement were excepted from the
settlement. After the settlement agreement was executed,
Dawson dismissed his c¢laims against Gerald, Brent, the
corporaticon, and the other entities 1in which they owned an
interest, and Gerald, Brent, and the corporation dismissed
their counterclaims against Dawson. Sometime after October 8,

2009, and before May 24, 2010, Dawson published a notice that
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he was foreclosing the mortgage in a newspaper.

On May 24, 2010, Gerald sued Dawson and Moseley in the
Conecuh Circuit Court seeking an injunction enjolning Dawson
from foreclosing the mortgage and seecking an award of damages
against Moseley. Against Moseley only, Gerald's complaint
stated claims of breach of contract, breach ¢of fiduciary duty,
bad faith, suppression, and misrepresentation.

Subsequently, Gerald and Dawson settled their dispute,
and Gerald's c¢laim for an Iinjunction against Dawson was
dismissed. The Conecuh Circuit Court then transferred the
action to the Montgomery Circuit Court ("the trial court™).

On November 11, 20140, Moseley answered Gerald's
complaint. After the parties conducted discovery, Moseley
filed a motion for & summary Jjudgment on October &, 2011.
Gerald filed a response to the summary-judgment motion on
November 1, 2011. Following a hearing, the trial court, on
November 14, 2011, entered a summary Jjudgment 1in Tfavor of
Moseley without specifying the basis for the summary judgment.
On December 11, 2011, Gerald filed a postjudgment moticn,
which the trial court denied on December 132, 2011. On January

14, 2012, Gerald timely appealed to the supreme court, which
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transferred the appeal to this court pursuant to § 12-2-7(6),

Ala. Code

1975.

"We review a summary Jjudgment de novo. American

Liberty TIns. Co. v. AmScuth Bank, 825 So. 2d 786

(Ala.

2002) .

"'We apply the same standard of review the
trial court used in determining whether the
evidence presented to the trial court
created a genuine issue of material fact.
Once a party moving for a summary judgment
establishes that no genuine 1ssue of
material fact exists, the burden shifts to
the nonmevant to  present substantial
evidence c¢reating a genuine issue of
material fact. "Substantial evidence" 1s
"evidence of such weight and quality that
fair-minded persons 1in Lhe exercise of
impartial judgment can reasonably infer the
existence of the fact sought Lo be proved."
In reviewing a summary Jjudgment, we view
the evidence in the light most favorable to
the nonmovant and entertain such reasonable
inferences as the jury would have been free
to draw.'’

"Nationwide Prop. & Cas. Ins. Co.| v, DPF
Architects, P.C.], 792 So. 2d [369] at 372 [(Ala.
2000) ] (citations omitted), quoted 1n American

Liberty Ins. Co., 82h So. Z2d at 790."

Potter wv.

First Real FEstate Co., 844 So., 2d 540,

2002) .

245

(Ala.

Gerald's brief to this court states that he does not seek

review of CLhe summary judgment with respect tce his claims of

breach o¢f fiduclary duty, bad faith, suppression,

and
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misrepresentation (Gerald's principal brief at p. 9}, and he
does not argue that the trial court erred 1in entering a
summary Judgment with respect to those claims. Thus, Gerald

has abandoned those c¢laims. Sece Tucker v. Cullman-Jefferson

Counties Gas Dist., 864 So. 2d 217, 319 (Ala. 2003) (holding

that the appellant had abandoned two of his claims by failing
to argue that the entry of a summary judgment with respect to
those claims was erronecus). Therefore, we affirm the summary
Judgment with respect to the c¢laims of kreach of fiduciary
duty, bad faith, suppressicn, and misrepresentation. Id.
Gerald does argue that the trial court erred in entering
a summary Jjudgment with respect to his breach-of-contract
claim. Gerald bases his breach-of-contract c¢laim on the
provision of the asset-purchase agreement stating that "Seller
agrees to indemnify Purchaser from and against ... any and all
losses, actions and cost of defense of actions resulting frcom,

arising out of or relating to contracts entered inte by the

Seller prior to the Effective Date." (Emphasis added.) As used

in the asset-purchase agreement, the term "Seller" means
"Michael F. Mcseley, an 1individual ... doling business as

Andrew & Dawson, a proprietcership,” and the term "Purchaser"
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means "Gerald V. Salter, an individual.™ Thus, by its terms,
that indemnity provision indemnifies only Gerald; it does not
indemnify the corporation. Moreover, by 1its terms, that
provision I1ndemnifies Gerald from and acgainst losses he
sustains as a result of contracts entered into by Moseley
doing business as the proprietorship only; 1t does not
indemnify Gerald from and against losses he sustains as a
result of contracts entered into by the corperation.

Gerald claimed that Moseley had breached the indemnity
provision because, Gerald said, Moseley had not indemnified
Gerald for losses Gerald had sustained as a result c¢f the two
projects. Moseley asserted as one of the grounds for his
summary-judgment motion that Gerald could not establish a
prima facie case of breach of contract because, Moselev szid,
Gerald could not prove that he individually had suffered any
damages as a result of the two projects and, therefore, cculd
not prove an essentlial element o¢of his breach-of-contract

claim. See, £.g., State Farm Fire & Cas. Co. v. Williams, 926

So. 24 1008, 1012 (Ala. 2005) ("In order to prevail on a
breach-of-contract claim, a plaintiff must establish: (1} the

existence of a valid contract binding the parties, (2) his own
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performance under the contract, (3) the defendant's
nonperformance under the contract, and (4) resulting damages."
(emphasis added)). Moseley asserted that all the losses from
the two projects had been suffered by the corporation. It is
undisputed that all the losses from the two projects were
reflected as losses to the corpcration on the becoks of the
corporation and that Gerald did not claim any losses from the
two projects on his personal income-tax returns.
Nonetheless, Gerald argues that he suffered damages
individually from the two projects because, he savys, the
corporaticon's losses are his losses Dbecause he 1s a

shareholder of the corporation.'! In additiocn, Gerald argues

'The supreme court has held that a shareholder of a
corporaticn cannot prosecute a claim on his own behalf for an
injury to the corporation if the shareholder's loss is merely
incidental to his or her status as a shareholder. See, e.9.,
Altrust Fin, Servs., Inc. v. Adams, 7¢ So., 2d 228, 246-47
(Ala. 2011) (holding that shareholders of a corporation could
not prosecute a professional-negligence claim on their own
behalf against an accounting firm that had performed audits
for the ccecrporation because the shareholders' losses were
merely incidental to their status as shareholders). Gerald
does nolt argue that his losses as a shareholder were anything
other than incidental to his status as a shareholder.

Moreover, Gerald does not explain how the losses suffered
by the corporation from the two projects could have resulted
from a contract entered into by Moseley doing business as the
proprietorship.

10
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(1} that the two projects were a Jjoint venture between the
corporation and the precprietorship because, Gerald says, the
corporation could not have obtained the contracts for the two
projects without the contractor's license in the name of the
proprietorship and the performance bonds obtained by the
proprietorship;® (2) that, because the two projects were a
Joint wventure, the corporation and the proprietorship shared
the losses from the two projects despite the fact that all the
losses were reflected as losses to the corporaticn on its
books;? and (3} that he suffered the proprietorship's losses

from the two projects because he 1is the owner of the

‘A right of joint control is an essential element of a
Joint venture. See Flowers v. Pope, 937 So. 2d 61, 67 (Ala.

2006) ("'[I1]1t is generally agreed that in order to ceonstitute
a joint venture, there must be a community of interest and a
right to joint control.'" (emphasis added; guoting Moore v.

Merchants & Planters Bank, 434 So. 24 751, 753 (Ala. 1983)).
Gerald does not assert that the corporation and the
proprietorship had a joint right to control the construction
of the two projects.

"The contracts to perform the two projects were entered
before Dawson assligned Moseley Che assets Dawson had used in
doing business as the proprietorship. Gerald does not explain
how the alleged losses the proprietorship suffered on the two
projects could have resulted from a contract entered intoc by
Moseley doling business as the proprietership.

11
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proprietorship.! Gerald also devotes one sentence to arguing
that he suffered damages as a result of (1) his paying Dawson
$125,000 to settle their dispute regarding the mertgage and
(2} his personally payving some of the expenses for completing
the two projects.-:

However, Gerald does nct cite a single legal authority in
support of his argument regarding damages. "Rule 28 (a) (10),
Ala. R. App. P., reguires that arguments in an appellant's

brief c¢contain ‘'citations to the cases, statutes, other

'"The contracts for the two projects were entered while
Dawson was doing business as the proprietorship. There is no
evidence 1in the record indicating that Moseley agreed to
assume any debts, liabilities, or contractual obligations
incurred by Dawson while he was doling business as the
proprietorship. There is no evidence in the record indicating
that Moseley, doing business as the proprietorship, incurred
any debts, liabilities, or contractual obligations related to
the two projects after Dawscon assigned Moseley the assets of
the proprietorship on January 1, 2004. Moreover, Gerald did
not agree in the asset-purchase agreement to assume any debts,
liabilities, or contractual cobligations incurred by Dawson or
Moseley while they were doing business as the proprietorship.
Gerald does not explain how he could have suffered losses from
the two projects as a result of his doing business as the
proprietorship after Neovember 1, 2004, when he did not agree
to assume any of the debts, liabilities, or contractual
obligations incurred by Dawson or Moseley while they were
doing business as the proprietorship.

‘Gerald does not explain how those alleged losses could
have resulted from a contract entered into by Moseley doing
business as the proprietorship.

12
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authorities, and parts of the reccrd relied on.'" Jimmy Day

Plumbing & Heating, Inc. v. Smith, 964 So. 24 1, 9 (Ala.

2007) . "When an appellant fails to cite any authority for an
argument on a particular issue, this Court may affirm the
Judgment as to that issue, for it i1is neither this Court's duty
nor its function to perform an appellant's legal research.”

City of Birmingham v. Business Realty Inv. Co., 722 So. 2d

747, 752 (Ala. 19298). Moreover, we note that Gerald did not
argue to the trial court that he had suffered damages because
he had personally paid some of the expenses of completing the
two projects, and, therefore, we could nct have conslidered
that argument even 1f Gerald had supported it with legal

authority. See Ex parte Rvals, 773 S5o. 2d 1011, 1013 (Ala.

2000) ("[Tlhe appellate cocurt can cconsider an argument against
the validity of a summary judgment only to the extent that the
record on appeal contains material from the trial court reccrd
presenting that argument tce the trial ccurt before cr at the
time of submission of the motion for summary Jjudgment.”
(emphasis omitted)).

Accordingly, we affirm the summary judgment with respect

to the breach-of-contract claim because proof ¢f damages 1s an

13
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casential element of that claim and Gerald has failed to cite
any legal authority 1in support of his argument that he

individually suffered damages. See State Farm Fire & Cas. Co.

v. Williams, supra, and City of Birmingham v. Business Realty

Inv. Co., supra.
AFFIRMED,

Thompson, P.J., and Pittman, Thomas, and Moore, JJ.,
concur,
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