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THOMPSON, P r e s i d i n g Judge. 

DWOC, LLC ("DWOC"), f i l e d a c o m p l a i n t a g a i n s t TRX 

A l l i a n c e , I n c . ("TRX"), a l l e g i n g c l a i m s of br e a c h of c o n t r a c t , 

f r a u d , i n t e n t i o n a l i n t e r f e r e n c e w i t h c o n t r a c t u a l r e l a t i o n s , 

and n e g l i g e n c e . In i t s c o m p l a i n t , DWOC a l l e g e d t h a t i t i s a 



2110418 

t a x - p r e p a r a t i o n b u s i n e s s ; t h a t i t p u r c h a s ed and u t i l i z e d t a x -

p r e p a r a t i o n s o f t w a r e from TRX; and t h a t , "pursuant t o the 

l i c e n s i n g agreement" f o r the t a x - p r e p a r a t i o n s o f t w a r e , i t 

r e m i t t e d t a x f i l i n g s i t had p r e p a r e d t o TRX, which then 

forwarded those f i l i n g s t o the I n t e r n a l Revenue S e r v i c e 

("IRS"). DWOC a l l e g e d t h a t TRX was supposed t o r e q u e s t t h a t 

the IRS d e p o s i t the ref u n d s from the t a x f i l i n g s DWOC had 

pr e p a r e d i n t o a ba n k i n g account i d e n t i f i e d by DWOC, t h a t DWOC 

would deduct i t s t a x - p r e p a r a t i o n f e e s from those IRS r e f u n d s , 

and t h a t DWOC would then r e m i t the remainder of the r e f u n d s t o 

the a p p r o p r i a t e c l i e n t t a x p a y e r s . However, a c c o r d i n g t o DWOC, 

TRX f a i l e d t o l i s t DWOC's bank account i n the f i l i n g s i t made 

w i t h the IRS, and the IRS se n t the c l i e n t s ' r e f u n d s d i r e c t l y 

t o the c l i e n t s , which d e p r i v e d DWOC of the t a x - p r e p a r a t i o n 

f e e s t o which i t was e n t i t l e d f o r work i t had performed on 

b e h a l f of those c l i e n t s . DWOC sought an award of compensatory 

and p u n i t i v e damages. 

In response t o DWOC's c o m p l a i n t , TRX f i l e d a motion t o 

d i s m i s s based on improper venue. TRX argued i n i t s motion t o 

d i s m i s s t h a t the l i c e n s i n g agreement f o r the t a x - p r e p a r a t i o n 

s o f t w a r e p u r c h a s e d by DWOC c o n t a i n e d a p r o v i s i o n s p e c i f y i n g 
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t h a t Tennessee law a p p l i e d t o any d i s p u t e a r i s i n g between the 

p a r t i e s as a r e s u l t of the purchase of the s o f t w a r e and t h a t 

t h a t agreement a l s o c o n t a i n e d a f o r u m - s e l e c t i o n c l a u s e 

r e q u i r i n g any l e g a l a c t i o n t o be brought i n "the c o u r t s 

l o c a t e d i n N a s h v i l l e , Tennessee." In s u p p o r t of i t s motion t o 

d i s m i s s , TRX s u b m i t t e d as an e x h i b i t a copy of a document 

t i t l e d "TRX Pro1040 End-User L i c e n s e e Agreement" ( h e r e i n a f t e r 

r e f e r r e d t o as "the s o f t w a r e - l i c e n s i n g agreement"). The 

s o f t w a r e - l i c e n s i n g agreement s p e c i f i e s t h a t i t i s "a l e g a l l y 

b i n d i n g c o n t r a c t between TRX Software Development, I n c . 

('Licensor') and you." The term "you" i n the s o f t w a r e -

l i c e n s i n g agreement TRX s u b m i t t e d i n s u p p o r t of i t s motion t o 

d i s m i s s i s not s p e c i f i c a l l y d e f i n e d i n t h a t document. 

DWOC f i l e d a motion i n o p p o s i t i o n t o TRX's motion t o 

d i s m i s s and a motion t o s t r i k e the l i c e n s i n g - s o f t w a r e 

agreement s u b m i t t e d i n s u p p o r t of TRX's motion t o d i s m i s s , i n 

which, DWOC a l l e g e d , i n p e r t i n e n t p a r t , t h a t TRX had f a i l e d t o 

p r o p e r l y a u t h e n t i c a t e the s o f t w a r e - l i c e n s i n g agreement upon 

which i t had based i t s motion t o d i s m i s s . The t r i a l c o u r t 

s c h e d u l e d the m a t ter f o r a h e a r i n g on June 29, 2011. The 

r e c o r d i s not c l e a r as t o whether t h a t h e a r i n g was conducted. 
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On J u l y 20, 2011, TRX f i l e d a b r i e f i n supp o r t of i t s 

motion t o d i s m i s s , and i t supplemented i t s e v i d e n t i a r y 

s u b m i s s i o n t o i n c l u d e an a f f i d a v i t of D u s t i n Hughes, the 

g e n e r a l manager f o r TRX. I n t h a t a f f i d a v i t , Hughes attempted 

t o a u t h e n t i c a t e the s o f t w a r e - l i c e n s i n g agreement, and he 

s t a t e d , among o t h e r t h i n g s , t h a t the purchase of the t a x -

p r e p a r a t i o n s o f t w a r e from TRX was c o n d i t i o n e d upon the 

pu r c h a s e r ' s agreement t o the s o f t w a r e - l i c e n s i n g agreement. 

On August 5, 2011, the t r i a l c o u r t found t h a t the forum-

s e l e c t i o n c l a u s e r e q u i r e d t h a t the c l a i m s be l i t i g a t e d i n 

Tennessee, and i t e n t e r e d a judgment d i s m i s s i n g DWOC's c l a i m s 

w i t h o u t p r e j u d i c e . DWOC f i l e d a postjudgment motion i n which 

i t , among o t h e r t h i n g s , moved the t r i a l c o u r t t o s t r i k e 

Hughes's a f f i d a v i t . DWOC argued t h a t Hughes's a f f i d a v i t 

s h o u l d be s t r i c k e n because, i t contended, the a f f i d a v i t was 

not p r o p e r l y n o t a r i z e d . The postjudgment motion was d e n i e d by 

o p e r a t i o n of law pur s u a n t t o Rule 59.1, A l a . R. C i v . P.; the 

t r i a l c o u r t d i d not r u l e on the motion t o s t r i k e . 1 DWOC 

1DWOC has argued on app e a l t h a t the t r i a l c o u r t e r r e d i n 
t h e 

t o 
f a i l i n g t o s t r i k e Hughes's a f f i d a v i t . However, because t h 
t r i a l c o u r t d i d not r u l e on e i t h e r of DWOC's motions t 
s t r i k e , t h e r e i s no adverse r u l i n g on t h a t i s s u e f o r t h i s 
c o u r t t o rev i e w on a p p e a l . J a r r e t t v. F e d e r a l N a t ' l Mortg. 
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t i m e l y appealed, and our supreme c o u r t t r a n s f e r r e d the a p p e a l 

t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

I n i t i a l l y , we note t h a t TRX's s u b m i s s i o n t o the t r i a l 

c o u r t of the s o f t w a r e - l i c e n s i n g agreement and, l a t e r , Hughes's 

a f f i d a v i t a t t e m p t i n g t o a u t h e n t i c a t e t h a t agreement, d i d not 

o p e r a t e t o c o n v e r t the motion t o d i s m i s s i n t o a summary-

judgment motion. See Rule 1 2 ( b ) , A l a . R. C i v . P. ("If, on 

a motion a s s e r t i n g the defense numbered [ R u l e 1 2 ( b ) ] ( 6 ) t o 

d i s m i s s f o r f a i l u r e of the p l e a d i n g t o s t a t e a c l a i m upon 

which r e l i e f can be g r a n t e d , m a t t e r s o u t s i d e the p l e a d i n g are 

p r e s e n t e d t o and not e x c l u d e d by the c o u r t , the motion s h a l l 

be t r e a t e d as one f o r summary judgment and d i s p o s e d of as 

p r o v i d e d i n Rule 5 6 . " ) . In t h i s case, the motion t o d i s m i s s 

was not made p u r s u a n t t o Rule 1 2 ( b ) ( 6 ) ; r a t h e r , i t was f i l e d 

p u r s u a n t t o Rule 1 2 ( b ) ( 3 ) . Our supreme c o u r t has h e l d , w i t h 

r e g a r d t o motions t o d i s m i s s based on venue, t h a t "a p a r t y may 

submit e v i d e n t i a r y m a t t e r s t o s u p p o r t a motion t o d i s m i s s t h a t 

Ass'n, 72 So. 3d 682, 685-86 ( A l a . C i v . App. 2011); A t t o r n e y s  
I n s . Mut. of Alabama, I n c . v. Alabama Dep't of I n s . , 64 So. 3d 
1, 22 ( A l a . C i v . App. 2010); and Olson v. S t a t e , 975 So. 2d 
357, 359 ( A l a . C i v . App. 2007). 
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a t t a c k s venue." Ex p a r t e D.M. White C o n s t r . Co., 806 So. 2d 

370, 372 ( A l a . 2001). A c c o r d i n g l y , we d e c l i n e t o c o n s t r u e 

TRX's motion to d i s m i s s as a motion f o r a summary judgment. 

On a p p e a l , DWOC contends t h a t the t r i a l c o u r t e r r e d t o 

r e v e r s a l i n f a i l i n g t o conduct the h e a r i n g i t r e q u e s t e d on i t s 

postjudgment motion. Rule 5 9 ( g ) , A l a . R. C i v . P., r e q u i r e s 

t h a t a t r i a l c o u r t conduct a h e a r i n g on a postjudgment motion 

i f such a h e a r i n g i s r e q u e s t e d i n t h a t motion. F l a g s t a r 

E n t e r s , I n c . v. F o s t e r , 779 So. 2d 1220, 1221 ( A l a . 2000). 

The f a i l u r e t o conduct a r e q u e s t e d h e a r i n g on a postjudgment 

motion i s e r r o r . I d . However, any such e r r o r " i s r e v e r s i b l e 

e r r o r o n l y i f i t 'probably i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l 

r i g h t s of the p a r t i e s . ' " K i t c h e n s v. Maye, 623 So. 2d 1082, 

1088 ( A l a . 1993) ( q u o t i n g Greene v. Thompson, 554 So. 2d 376, 

380-81 ( A l a . 1989)). I f the f a i l u r e t o conduct a h e a r i n g d i d 

not " ' i n j u r i o u s l y a f f e c t [ ] [the] s u b s t a n t i a l r i g h t s of the 

p a r t i e s , ' " t h a t f a i l u r e , w h i l e e r r o r , was h a r m l e s s . I d . 

"'Harmless e r r o r o c c u r s , w i t h i n the c o n t e x t of a 
Rule 59(g) motion, where t h e r e i s e i t h e r no p r o b a b l e 
m e r i t i n the grounds a s s e r t e d i n the motion, or 
where the a p p e l l a t e c o u r t r e s o l v e s the i s s u e s 
p r e s e n t e d t h e r e i n , as a matter of law, a d v e r s e l y t o 
the movant, by a p p l i c a t i o n of the same o b j e c t i v e 
s t a n d a r d of r e v i e w as t h a t a p p l i e d i n the t r i a l 
c o u r t . ' " 
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K i t c h e n s v. Maye, 623 So. 2d a t 1088-89 ( q u o t i n g Greene v.  

Thompson, 554 So. 2d a t 381). 

Thus, we must determine whether the t r i a l c o u r t ' s f a i l u r e 

t o conduct a h e a r i n g on DWOC's postjudgment motion was 

harmless e r r o r . DWOC contends t h a t the t r i a l c o u r t c o u l d not 

p r o p e r l y r e l y on Hughes's a f f i d a v i t t o s u p p o r t the motion t o 

d i s m i s s . 

We note t h a t TRX contends, however, t h a t DWOC f a i l e d t o 

p r o p e r l y o b j e c t t o Hughes's a f f i d a v i t because DWOC d i d not 

renew i t s motion t o s t r i k e , or f i l e a new motion t o s t r i k e , 

t h a t a d d r e s s e d Hughes's a f f i d a v i t p r i o r t o the e n t r y of the 

judgment of d i s m i s s a l . In supp o r t of i t s argument t h a t DWOC 

was r e q u i r e d t o renew i t s motion t o s t r i k e , or f i l e a new 

motion t o s t r i k e the a l l e g e d l y i m p r o p e r l y e x e c u t e d a f f i d a v i t , 

TRX r e l i e s on a r e c e n t supreme c o u r t case, Ex p a r t e S e c r e t a r y 

of V e t e r a n s A f f a i r s , [Ms. 1101171, Feb. 10. 2012] So. 3d 

(A l a . 2012). That case, and the cases i t d i s c u s s e s , 

i n v o l v e d a f f i d a v i t s t h a t our supreme c o u r t h e l d were 

i n a d m i s s i b l e under Rule 5 6 ( e ) , A l a . R. C i v . P., i n the c o n t e x t 

of summary-judgment motions. TRX does not c i t e , nor has t h i s 

c o u r t d i s c o v e r e d , a u t h o r i t y e x t e n d i n g the r e q u i r e m e n t s of Rule 
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56(e) i n the c o n t e x t of motions t o d i s m i s s f i l e d p u r s u a n t t o 

Rule 1 2 ( b ) , A l a . R. C i v . P. F u r t h e r , DWOC d i d f i l e a motion 

t o s t r i k e Hughes's a f f i d a v i t as p a r t of i t s postjudgment 

motion f i l e d i n t h i s case. Thus, the t r i a l c o u r t was g i v e n 

the o p p o r t u n i t y t o c o n s i d e r DWOC's argument. Given the f a c t s 

of t h i s case, we d e c l i n e t o h o l d t h a t DWOC f a i l e d t o p r e s e r v e 

i t s c h a l l e n g e t o Hughes's a f f i d a v i t f o r a p p e l l a t e r e v i e w . 

DWOC contends t h a t Hughes's a f f i d a v i t may not be used t o 

a u t h e n t i c a t e the s o f t w a r e - l i c e n s i n g agreement because the 

a f f i d a v i t does not comply w i t h § 12-21-4, A l a . Code 1975. That 

s e c t i o n p r o v i d e s : 

" A f f i d a v i t s r e q u i r e d i n the commencement or 
pr o g r e s s of any a c t i o n or j u d i c i a l p r o c e e d i n g s may 
be taken w i t h o u t t h i s s t a t e b e f o r e any commissioner 
a p p o i n t e d by the Governor of t h i s s t a t e , any judge 
or c l e r k of a f e d e r a l c o u r t , any judge or c l e r k of 
any c o u r t of r e c o r d or any n o t a r y p u b l i c , who s h a l l 
c e r t i f y under t h e i r hands and s e a l s of o f f i c e , i f 

any." 

In Murray v. T i m b e r l a k e , 564 So. 2d 885 ( A l a . 1990), our 

supreme c o u r t h e l d t h a t an a f f i d a v i t s i g n e d by a South 

C a r o l i n a n o t a r y d i d not comply w i t h the r e q u i r e m e n t s of § 12¬

21-4, A l a . Code 1975, because the South C a r o l i n a n o t a r y had 

f a i l e d t o a f f i x her s e a l t o the a f f i d a v i t . In t h a t case, the 

supreme c o u r t c o n c l u d e d t h a t the a f f i d a v i t a t i s s u e was not 
8 
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t i m e l y f i l e d , b ut i t determined t h a t the "noncompliance w i t h 

[§ 12-21-4's] mandatory d i r e c t i v e , couched i n p l a i n language 

t h a t r e q u i r e s no s p e c i a l i n t e r p r e t a t i o n , would most c e r t a i n l y 

have r e n d e r e d the a f f i d a v i t v o i d i f i t had been t i m e l y f i l e d . " 

Murry v. T i m b e r l a k e , 564 So. 2d a t 890. 

In Haston v. G e n e r a l Motors Corp., 678 So. 2d 1164 ( A l a . 

C i v . App. 1996), the n o t a r y ' s s e a l was not a f f i x e d t o an 

a f f i d a v i t f i l e d i n s u p p o r t of G e n e r a l Motors' summary-judgment 

motion. T h i s c o u r t h e l d t h a t , because the a f f i d a v i t d i d not 

comply w i t h § 12-21-4, the a f f i d a v i t was v o i d . Haston v.  

Gen e r a l Motors Corp., 678 So. 2d a t 1166. 

Thus, we must agree w i t h DWOC t h a t Hughes's a f f i d a v i t d i d 

not comply w i t h § 12-21-4, A l a . Code 1975, and, t h e r e f o r e , 

t h a t i t was v o i d and not a d m i s s i b l e t o s u p p o r t TRX's motion t o 

d i s m i s s . Murry v. Ti m b e r l a k e , 564 So. 2d a t 890; Haston v.  

Gen e r a l Motors Corp., 678 So. 2d a t 1166. The r e m a i n i n g 

s u p p o r t f o r the motion t o d i s m i s s was the s o f t w a r e - l i c e n s i n g 

agreement, which s p e c i f i e s t h a t the l i c e n s o r i s an e n t i t y 

o t h e r than TRX. We note t h a t , i n i t s c o m p l a i n t , DWOC 

s p e c i f i e d t h a t i t had a c o n t r a c t or l i c e n s i n g agreement w i t h 

TRX, but t h e r e i s n o t h i n g i n the r e c o r d on appeal t o e x p l a i n 

9 



2110418 

the r e l a t i o n s h i p , i f any, between the l i c e n s o r i d e n t i f i e d i n 

the s o f t w a r e - l i c e n s i n g agreement and TRX, the defendant named 

i n DWOC's a c t i o n . 

Given the f o r e g o i n g , we must h o l d " t h a t the t r i a l c o u r t 

e r r e d i n a l l o w i n g [DWOC's postjudgment] motion t o be d e n i e d by 

o p e r a t i o n of law w i t h o u t [DWOC's] b e i n g h e a r d on t h a t motion, 

and we f u r t h e r conclude t h a t t h i s e r r o r was not harmless 

because we f i n d 'probable m e r i t ' i n " DWOC's argument t h a t the 

m a t e r i a l s s u b m i t t e d by TRX were not a d m i s s i b l e t o su p p o r t i t s 

motion t o d i s m i s s . F l a g s t a r E n t e r s . , I n c . v. F o s t e r , 779 So. 

2d a t 1222. A c c o r d i n g l y , we r e v e r s e the judgment and remand 

the cause t o the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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