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BRYAN, Judge. 

James K e v i n T a y l o r ("the f a t h e r " ) appeals from a judgment 

of the La u d e r d a l e C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t 

d i v o r c e d him from M i c h e l l e T a y l o r ("the mother") i n s o f a r as i t 

awarded him s e p a r a t e v i s i t a t i o n s c h e d u l e s f o r the p a r t i e s ' two 
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c h i l d r e n and o r d e r e d him t o pay o n e - h a l f of the expenses 

r e l a t e d t o the c h i l d r e n ' s e x t r a c u r r i c u l a r a c t i v i t i e s and one-

h a l f the c o s t of p r i v a t e - s c h o o l t u i t i o n f o r the o l d e r c h i l d . 

P r o c e d u r a l H i s t o r y 

The mother f i l e d a c o m p l a i n t f o r a d i v o r c e on December 

18, 2009, a l l e g i n g i n c o m p a t i b i l i t y of temperament and a d u l t e r y 

as grounds f o r the d i v o r c e . The mother r e q u e s t e d , among o t h e r 

t h i n g s , c u s t o d y of the p a r t i e s ' two c h i l d r e n -- a boy born i n 

June 1999 ("the son") and a g i r l born i n J u l y 2009 ("the 

d a u g h t e r " ) . On December 30, 2009, the t r i a l c o u r t e n t e r e d a 

p r e l i m i n a r y o r d e r t h a t r e q u i r e d the mother and the f a t h e r t o 

" c o o r d i n a t e the payment of f i x e d monthly expenses" and t h a t 

s t a t e d t h a t " [ t ] h e Court i n t e n d s t h a t b o t h p a r t i e s c o n t r i b u t e 

t o the payment of monthly expenses i n the amounts and i n the 

manner they d i d when they were c o h a b i t a t i n g as husband and 

w i f e . " The f a t h e r s u b s e q u e n t l y f i l e d an answer t o the 

mother's c o m p l a i n t . 

The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t conducted an 

ore tenus p r o c e e d i n g over s i x days from October 2010 through 

August 2011. On November 15, 2011, the t r i a l c o u r t e n t e r e d a 

judgment d i v o r c i n g the p a r t i e s on the ground of 
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i n c o m p a t i b i l i t y of temperament. The p a r t i e s were awarded 

j o i n t l e g a l c u s t o d y of the c h i l d r e n , and the mother was 

awarded p r i m a r y p h y s i c a l c u s t o d y of the c h i l d r e n . The f a t h e r 

was awarded v i s i t a t i o n w i t h the son based on a 14-day r o t a t i n g 

s c h e d u l e wherein the f a t h e r was awarded 6 days and 6 n i g h t s of 

v i s i t a t i o n w i t h the son. The mother's c u s t o d i a l p e r i o d w i t h 

the son was the r e m a i n i n g 8 days and 8 n i g h t s of e v e r y 14-day 

p e r i o d . The f a t h e r was awarded v i s i t a t i o n w i t h the daughter 

as s e t f o r t h i n the "Standard V i s i t a t i o n G u i d e l i n e s adopted by 

the C i r c u i t C ourt of L a u d e r d a l e County." 1 Based on t h a t 

s c h e d u l e , i n the same 14-day p e r i o d , the f a t h e r was awarded 2 

days and 2 n i g h t s of v i s i t a t i o n w i t h the daughter, as w e l l as 

one 4-hour midweek v i s i t e v e r y o t h e r week. 2 The d i v o r c e 

judgment and the s t a n d a r d v i s i t a t i o n s c h e d u l e s p e c i f i c a l l y 

1 L a u d e r d a l e County has d i f f e r e n t " s t a n d a r d " v i s i t a t i o n 
s c h e d u l e s f o r c h i l d r e n under t h r e e years of age and f o r 
c h i l d r e n over t h r e e years of age. The daughter was two years 
o l d when the d i v o r c e judgment was e n t e r e d , but w h i l e t h i s case 
was pending on a p p e a l , the daughter t u r n e d t h r e e years o l d . 
Thus, we w i l l c o n s i d e r the f a t h e r ' s v i s i t a t i o n s c h e d u l e w i t h 
the daughter based on the s t a n d a r d v i s i t a t i o n s c h e d u l e f o r 
c h i l d r e n over the age of t h r e e . 

2The f a t h e r was awarded v i s i t a t i o n w i t h the daughter e v e r y 
o t h e r weekend and v i s i t a t i o n from 4:00 p.m. u n t i l 8:00 p.m. 
e v e r y o t h e r Tuesday. 
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d e f i n e d a d d i t i o n a l v i s i t a t i o n times f o r the f a t h e r on h o l i d a y s 

and d u r i n g the summer. 

The t r i a l c o u r t o r d e r e d the f a t h e r t o pay the mother 

$1,049 a month i n c h i l d s u p p o r t f o r the c h i l d r e n . 

A d d i t i o n a l l y , the mother and the f a t h e r were o r d e r e d t o 

" e q u a l l y s p l i t any and a l l expenses f o r e x t r a c u r r i c u l a r 

a c t i v i t i e s of the minor c h i l d r e n " The t r i a l c o u r t found 

t h a t the mother had spent $1,027.95 f o r a band i n s t r u m e n t f o r 

the son, and i t o r d e r e d the f a t h e r t o reimburse the mother 

$514 f o r the i n s t r u m e n t . The t r i a l c o u r t a l s o o r d e r e d the 

mother and the f a t h e r t o " e q u a l l y s p l i t the t u i t i o n f o r the 

[son] a t Shoals C h r i s t i a n S c h o o l as l o n g as the [son] remains 

e n r o l l e d t h e r e . " The t r i a l c o u r t f u r t h e r found t h a t , 

"pursuant t o i t s p r e l i m i n a r y o r d e r t h a t the p a r t i e s c o n t r i b u t e 

t o the payment of monthly expenses i n the amount and i n the 

manner they d i d when l i v i n g as husband and w i f e , ... the 

[ f a t h e r ] i s o r d e r e d t o reimburse the [mother] t u i t i o n expenses 

i n the sum of $3,400 " 

On December 9, 2011, the f a t h e r f i l e d a postjudgment 

motion p u r s u a n t t o Rule 59, A l a . R. C i v . P. The f a t h e r 

r e q u e s t e d , among o t h e r t h i n g s not p e r t i n e n t t o t h i s a p p e a l , 
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t h a t the t r i a l c o u r t amend the d i v o r c e judgment t o award him 

a d d i t i o n a l v i s i t a t i o n w i t h the daughter so t h a t h i s v i s i t a t i o n 

w i t h the daughter would be conducted a t the same time t h a t he 

had v i s i t a t i o n w i t h the son. The f a t h e r argued t h a t he wanted 

t o maximize h i s o p p o r t u n i t i e s t o have cu s t o d y of the son and 

the daughter a t the same time and t o l i m i t the amount of time 

and expense i n c u r r e d t o t r a n s p o r t the c h i l d r e n . The f a t h e r 

a l s o r e q u e s t e d t h a t the requirement t h a t he pay o n e - h a l f of 

e x t r a c u r r i c u l a r - a c t i v i t y expenses and p r i v a t e - s c h o o l t u i t i o n 

be v a c a t e d i n l i g h t of the f a c t t h a t he was p a y i n g the 

recommended amount of c h i l d s u p p o r t p u r s u a n t t o Rule 32, A l a . 

R. Jud. Admin. The f a t h e r argued t h a t those awards were not 

s u p p o r t e d by the e v i d e n c e and t h a t the t r i a l c o u r t had no 

a u t h o r i t y t o make those awards i n a d d i t i o n t o r e q u i r i n g him t o 

pay the f u l l amount of c h i l d s u p p o r t recommend by the c h i l d -

s u p p o r t g u i d e l i n e s . The t r i a l c o u r t d e n i e d the f a t h e r ' s 

motion on December 21, 2011, and the f a t h e r f i l e d a t i m e l y 

n o t i c e of a p p e a l . 

I s s u e s 

On a p p e a l , the f a t h e r r a i s e s two i s s u e s f o r t h i s c o u r t ' s 

r e v i e w : (1) whether h i s v i s i t a t i o n time w i t h the c h i l d r e n 
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s h o u l d have been s c h e d u l e d so t h a t he e x e r c i s e d v i s i t a t i o n 

w i t h the daughter d u r i n g times t h a t he had v i s i t a t i o n w i t h the 

son and (2) whether the t r i a l c o u r t e r r e d by o r d e r i n g him t o 

pay o n e - h a l f of e x t r a c u r r i c u l a r - a c t i v i t y expenses and p r i v a t e -

s c h o o l t u i t i o n i n a d d i t i o n t o c h i l d s u p p o r t p u r s u a n t t o the 

Rule 32 c h i l d - s u p p o r t g u i d e l i n e s . 

F a c t s 

The p a r t i e s were m a r r i e d i n June 1993, and they s e p a r a t e d 

i n August 2009. D u r i n g the m a r r i a g e , the p a r t i e s l i v e d i n 

F l o r e n c e , but, a f t e r the p a r t i e s s e p a r a t e d , the f a t h e r moved 

i n w i t h h i s p a r e n t s i n Cherokee. I t was u n d i s p u t e d t h a t the 

f a t h e r had t h r e e e x t r a m a r i t a l a f f a i r s d u r i n g the p a r t i e s 

m a r r i a g e , but the mother t e s t i f i e d t h a t the f a t h e r had 

a d m i t t e d t o h a v i n g f o u r e x t r a m a r i t a l a f f a i r s . The mother 

f o r g a v e the f a t h e r f o r the f i r s t t h r e e a f f a i r s , a l t h o u g h the 

f a t h e r a d m i t t e d t o o n l y two a f f a i r s a t t h a t t i m e , and the 

p a r t i e s l i v e d t o g e t h e r f o r s e v e r a l y e a rs a f t e r the mother 

l e a r n e d of the a f f a i r s . The f a t h e r began h i s l a s t a f f a i r i n 

F e b r u a r y 2009 when the mother was pregnant w i t h the daughter. 

I t was u n d i s p u t e d t h a t the mother found out about the a f f a i r 

o n l y a few weeks b e f o r e the daughter was b o r n . The f a t h e r 
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a l l e g e d t h a t he had ended the a f f a i r b e f o r e the daughter was 

born and t h a t he had not resumed the a f f a i r a f t e r the daughter 

was born d e s p i t e the f a c t t h a t the p a r t i e s s e p a r a t e d w i t h i n a 

few weeks a f t e r the daughter's b i r t h . The woman t h a t the 

f a t h e r had had an a f f a i r w i t h t e s t i f i e d t h a t the a f f a i r began 

i n F e b r u a r y 2009 and l a s t e d a p p r o x i m a t e l y one year . She l a t e r 

t e s t i f i e d t h a t the f a t h e r had ended the a f f a i r b e f o r e the 

daughter was born i n J u l y 2009. The f a t h e r ' s mother t e s t i f i e d 

t h a t she was under the i m p r e s s i o n t h a t the f a t h e r was s t i l l 

s e e i n g the woman he had had an a f f a i r w i t h a f t e r he s e p a r a t e d 

from the mother because the f a t h e r o c c a s i o n a l l y went t o the 

woman's house and because the f a t h e r had taken her t o v i s i t 

the woman around C h r i s t m a s . S u f f i c e i t t o say, the t r i a l 

c o u r t c o u l d have d i s b e l i e v e d the f a t h e r ' s t e s t i m o n y t h a t he 

had not resumed h i s r e l a t i o n s h i p w i t h the woman he had had an 

a f f a i r w i t h a f t e r the daughter's b i r t h i n J u l y 2009. 

A f t e r the p a r t i e s s e p a r a t e d i n August 2009, the p a r t i e s 

agreed t o a v i s i t a t i o n s c h e d u l e t h a t a l l o w e d the f a t h e r t o 

have cus t o d y of the c h i l d r e n a p p r o x i m a t e l y 50% of the time . 

I t was u n d i s p u t e d t h a t the son en j o y e d the v i s i t a t i o n s c h e d u l e 

t h a t the p a r t i e s u t i l i z e d d u r i n g the pendency of the 
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p r o c e e d i n g s below and t h a t the son had c o n t i n u e d t o e x c e l i n 

s c h o o l and i n s p o r t s d e s p i t e the f a c t t h a t i t took the f a t h e r 

35 t o 45 minutes t o get t o the c h i l d ' s s c h o o l i n F l o r e n c e from 

h i s p a r e n t s ' home i n Cherokee. The mother agreed t o c o n t i n u e 

the v i s i t a t i o n s c h e d u l e as i t e x i s t e d w i t h the son, except 

t h a t she r e q u e s t e d t h a t the son be r e t u r n e d t o her on Sunday 

evenings by 5:30 so t h a t he c o u l d a t t e n d church w i t h h er. 

The r e c o r d i n d i c a t e s t h a t the f a t h e r i n i t i a l l y had the 

same v i s i t a t i o n w i t h the daughter as he had w i t h the son, 

except t h a t he d i d not keep the daughter o v e r n i g h t . When the 

daughter was one year o l d , the mother r e f u s e d t o c o n t i n u e t h a t 

arrangement a f t e r the f a t h e r r e t u r n e d the daughter t o her 

custo d y a f t e r 10:00 p.m. on two n i g h t s i n a row. T h e r e a f t e r , 

the f a t h e r e x e r c i s e d v i s i t a t i o n w i t h the daughter on one day 

each weekend w i t h no o v e r n i g h t v i s i t ; t h a t arrangement 

f o l l o w e d " s t a n d a r d " v i s i t a t i o n g u i d e l i n e s f o r a c h i l d under 

the age of t h r e e i n La u d e r d a l e County. As of the date of the 

l a s t h e a r i n g i n August 2011, when the daughter was j u s t over 

two years o l d , the f a t h e r had kept the daughter o v e r n i g h t on 

o n l y one o c c a s i o n when the mother was s i c k . D u r i n g the ore 

tenus h e a r i n g , the f a t h e r r e q u e s t e d the same c u s t o d i a l time 
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w i t h the daughter t h a t he had w i t h the son. The mother 

t e s t i f i e d t h a t she d i d not know i f the f a t h e r was c apable of 

c a r i n g f o r the daughter o v e r n i g h t and t h a t , on one o c c a s i o n , 

he had r e t u r n e d the daughter t o her c u s t o d y w i t h the 

daughter's d i a p e r on sideways. Numerous w i t n e s s e s appeared on 

b e h a l f of the f a t h e r t o a t t e s t t o h i s p a r e n t i n g s k i l l s and h i s 

a b i l i t y t o care f o r the daughter. The f a t h e r a d m i t t e d t h a t 

the mother was a good mother and t h a t she had encouraged h i s 

r e l a t i o n s h i p w i t h the c h i l d r e n . 

The r e c o r d i n d i c a t e s t h a t the f a t h e r i s employed as the 

d i r e c t o r of r e s p i r a t o r y c a r e , the s l e e p d i s o r d e r c e n t e r , the 

c-pap care c e n t e r , and the neuro-EEG l a b a t Cullman R e g i o n a l 

M e d i c a l C e n t e r . The r e c o r d i n d i c a t e d t h a t the f a t h e r earned 

a p p r o x i m a t e l y $5, 868 a month i n g r o s s pay and t h a t h i s net 

income each month was a p p r o x i m a t e l y $4,100 a f t e r d e d u c t i o n s 

were made f o r s t a t e and f e d e r a l t a x e s , h e a l t h and d e n t a l 

i n s u r a n c e , l i f e i n s u r a n c e , r e t i r e m e n t , and d o n a t i o n s t o a 

b e n e v o l e n t fund, among o t h e r t h i n g s . In F e b r u a r y 2011, the 

f a t h e r t e s t i f i e d t h a t h i s monthly expenses t o t a l e d $4,040 a 

month, which i n c l u d e d , among o t h e r t h i n g s : $1,100 a month i n 

c h i l d s u p p o r t ; $150 a month f o r h i s and the son's c e l l u l a r 
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t e l e p h o n e ; $120 a month f o r m a r i t a l c r e d i t - c a r d debt; $700 a 

month f o r g a s o l i n e ; $110 a month f o r automobile and boat 

i n s u r a n c e ; $200 a month t o h i s mother f o r h i s v e h i c l e , when he 

c o u l d ; $900 a month f o r f o o d f o r h i m s e l f , h i s mother, and the 

son; $75 a month f o r l u n c h e s and snacks f o r the son; $100 a 

month f o r d e n t a l work; $100 a month f o r c r e d i t - c a r d debt 

i n c u r r e d a f t e r the p a r t i e s s e p a r a t e d ; and $75 a month f o r 

g i f t s f o r the c h i l d r e n . The f a t h e r i n c l u d e d sums t h a t he p a i d 

h i s mother f o r u t i l i t y b i l l s and lawn maintenance, but he 

a d m i t t e d t h a t , l i k e the payment t o h i s mother f o r h i s v e h i c l e , 

he d i d not always pay h i s mother those sums. He s t a t e d t h a t 

h i s mother does not ask him f o r money and t h a t t h e r e was no 

t h r e a t of her making him move out of her home. 

At the time of the h e a r i n g i n August 2011, the f a t h e r ' s 

mother t e s t i f i e d t h a t she and the f a t h e r had a new arrangement 

p u r s u a n t t o which the f a t h e r p a i d her $800 a month and t h a t , 

from t h a t money, $300 went t o repay her f o r the purchase o f 

h i s v e h i c l e and i t s r e p a i r s and t h a t the r e m a i n i n g $500 went 

t o the f a t h e r ' s l i v i n g expenses, such as u t i l i t y b i l l s and 

g r o c e r i e s . She s t a t e d t h a t the f a t h e r had i n i t i a l l y p a i d her 

whatever he c o u l d but t h a t the new arrangement was $800 ev e r y 
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month and she p a i d a l l the b i l l s . She s t a t e d t h a t the f a t h e r 

s t i l l bought some g r o c e r i e s f o r the h o u s e h o l d and t h a t he had 

made a one-time payment of $700 t o purchase a y e a r ' s worth of 

n a t u r a l gas f o r her home. However, i t was u n c l e a r whether the 

f a t h e r p a i d f o r the n a t u r a l gas b e f o r e he began the new 

f i n a n c i a l arrangement w i t h h i s mother. 

The mother worked a t a d o c t o r ' s o f f i c e e a r n i n g 

a p p r o x i m a t e l y $42,000 a year, and the r e c o r d i n d i c a t e s t h a t 

her net income e q u a l e d a p p r o x i m a t e l y $2,750 a month. 

A c c o r d i n g t o the mother, her expenses t o t a l e d a p p r o x i m a t e l y 

$4,100 a month, which i n c l u d e d $315 a month f o r c h i l d c a r e f o r 

the daughter, which was i n c l u d e d i n the c a l c u l a t i o n of c h i l d 

s u p p o r t , as w e l l as $455 a month f o r the son's p r i v a t e - s c h o o l 

t u i t i o n . The mother s t a t e d t h a t she had been p a y i n g a l l the 

h o u s e h o l d b i l l s s i n c e the p a r t i e s s e p a r a t e d and t h a t she had 

o c c a s i o n a l l y been more than one month l a t e p a y i n g the mortgage 

on the m a r i t a l r e s i d e n c e , which she was made r e s p o n s i b l e f o r 

i n the d i v o r c e judgment. 

The r e c o r d i n d i c a t e s t h a t the son had a t t e n d e d the same 

p r i v a t e s c h o o l from k i n d e r g a r t e n t h r o u g h h i s s i x t h - g r a d e y e a r . 

When the p a r t i e s f i r s t s e p a r a t e d , the c o s t of a ttendance was 
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a p p r o x i m a t e l y $433 a month f o r 11 months out of the y e a r . At 

the time of the f i n a l h e a r i n g , the c o s t of attendance had 

i n c r e a s e d t o $455 a month f o r 11 months. I t was u n d i s p u t e d 

t h a t the mother had p a i d the t u i t i o n c o s t f o r the son's 

attendance s i n c e the p a r t i e s ' s e p a r a t i o n . The f a t h e r 

t e s t i f i e d t h a t he wanted the son t o c o n t i n u e t o a t t e n d the 

same p r i v a t e s c h o o l , but he c l a i m e d t h a t he c o u l d not a f f o r d 

t o c o n t r i b u t e t o h i s t u i t i o n . The mother s t a t e d t h a t she 

p l a n n e d t o send the son t o the same p r i v a t e s c h o o l whether the 

f a t h e r c o n t r i b u t e d toward the c o s t s or not. She t e s t i f i e d 

t h a t the son l o v e d h i s s c h o o l , t h a t h i s c l a s s m a t e s were l i k e 

h i s f a m i l y , and t h a t he was v e r y i n v o l v e d i n e x t r a c u r r i c u l a r 

a c t i v i t i e s a t the s c h o o l . 

I t was u n d i s p u t e d t h a t the son was an e x c e p t i o n a l 

a t h l e t e , t h a t he had p l a y e d numerous s p o r t s throughout h i s 

c h i l d h o o d , and t h a t he had p a r t i c i p a t e d i n o t h e r 

e x t r a c u r r i c u l a r a c t i v i t i e s such as Cub Scouts and band. The 

mother s u b m i t t e d documentation i n d i c a t i n g t h a t she had 

purchased a trombone f o r the c h i l d and t h a t the b a l a n c e of the 

c o s t of p u r c h a s i n g t h a t i n s t r u m e n t a f t e r her down payment was 

$1,027.95. The mother a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g 
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t h a t , i n the year 2010, she had p a i d e x t r a c u r r i c u l a r expenses 

f o r the son i n the amount of $434 f o r t h i n g s l i k e r e g i s t r a t i o n 

f e e s f o r s p o r t s teams, s p o r t i n g equipment, cub-scout camp, and 

s p o r t s camp. The f a t h e r r e p e a t e d l y t e s t i f i e d about h i s 

invo l v e m e n t i n the son's e x t r a c u r r i c u l a r a c t i v i t i e s and the 

son's a t h l e t i c a b i l i t i e s , y e t he c l a i m e d t h a t he c o u l d not 

a f f o r d t o a s s i s t the mother i n f i n a n c i n g the c o s t of the son's 

e x t r a c u r r i c u l a r a c t i v i t i e s . 

S t a n d a r d of Review 

"When ore tenus e v i d e n c e i s p r e s e n t e d , a 
presumption of c o r r e c t n e s s e x i s t s as t o the t r i a l 
c o u r t ' s f i n d i n g s on i s s u e s of f a c t ; i t s judgment 
based on these f i n d i n g s of f a c t w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t 
the g r e a t weight of the e v i d e n c e . J & M B a i l Bonding  
Co. v. Hayes, 748 So. 2d 198 ( A l a . 1999); Gaston v.  
Ames, 514 So. 2d 877 ( A l a . 1987). When the t r i a l 
c o u r t i n a n o n j u r y case e n t e r s a judgment w i t h o u t 
making s p e c i f i c f i n d i n g s of f a c t , the a p p e l l a t e 
c o u r t ' w i l l assume t h a t the t r i a l judge made those 
f i n d i n g s n e c e s s a r y t o sup p o r t the judgment.' 
Tran s a m e r i c a Commercial F i n . Corp. v. AmSouth Bank, 
608 So. 2d 375, 378 ( A l a . 1992). Moreover, '[u]nder 
the ore tenus r u l e , the t r i a l c o u r t ' s judgment and 
a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o sup p o r t i t c a r r y 
a presumption of c o r r e c t n e s s . ' T r a n s a m e r i c a , 608 So. 
2d a t 378. However, when the t r i a l c o u r t i m p r o p e r l y 
a p p l i e s the law t o f a c t s , no presumption of 
c o r r e c t n e s s e x i s t s as t o the t r i a l c o u r t ' s judgment. 
A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 377 ( A l a . 
1996); M a r v i n ' s , I n c . v. Robertson, 608 So. 2d 391 
(A l a . 1992); Gaston, 514 So. 2d a t 878; Smith v. 
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S t y l e A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1985); League v. McDonald, 355 So. 2d 695 ( A l a . 
1978)." 

C i t y of P r a t t v i l l e v. P o s t , 831 So. 2d 622, 627-28 ( A l a . C i v . 

App. 2002). 

D i s c u s s i o n 

On a p p e a l , the f a t h e r f i r s t argues t h a t the t r i a l c o u r t 

e r r e d by f a s h i o n i n g h i s v i s i t a t i o n award w i t h the c h i l d r e n i n 

such a manner t h a t h i s v i s i t a t i o n w i t h the daughter does not 

c o i n c i d e w i t h h i s v i s i t a t i o n w i t h the son. He contends t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n s e t t i n g the 

v i s i t a t i o n s c h e d u l e s f o r the c h i l d r e n because t h e r e i s no 

c o o r d i n a t i o n between h i s v i s i t a t i o n w i t h the daughter and h i s 

v i s i t a t i o n w i t h the son and t h a t such a l a c k of c o o r d i n a t i o n 

i s not i n the b e s t i n t e r e s t s of the c h i l d r e n because i t keeps 

the son and the daughter s e p a r a t e d f o r l o n g p e r i o d s . He a l s o 

argues t h a t the t r i a l c o u r t e r r o n e o u s l y l i m i t e d h i s v i s i t a t i o n 

w i t h the daughter d e s p i t e the f a c t t h a t t h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t he was unable t o c a r e f o r the daughter i n the 

same manner t h a t he was a b l e t o c a r e f o r the son. 

"The t r i a l c o u r t i s i n the b e s t p o s i t i o n t o 
determine the c r e d i b i l i t y of the w i t n e s s e s , t o 
a s s i g n weight t o t h e i r t e s t i m o n y , and t o a s s e s s what 
i s i n the b e s t i n t e r e s t of the c h i l d . 'The 
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d e t e r m i n a t i o n of p r o p e r v i s i t a t i o n ... i s w i t h i n the 
sound d i s c r e t i o n of the t r i a l c o u r t , and t h a t 
c o u r t ' s d e t e r m i n a t i o n s h o u l d not be r e v e r s e d by an 
a p p e l l a t e c o u r t absent a showing of an abuse of 
d i s c r e t i o n . ' Ex p a r t e B l a n d , 796 So. 2d [340,] 343 
[ ( A l a . 2 0 0 0 ) ] . 'The p r i m a r y c o n s i d e r a t i o n i n s e t t i n g 
v i s i t a t i o n r i g h t s i s the b e s t i n t e r e s t of the c h i l d . 
Each c h i l d v i s i t a t i o n case must be d e c i d e d on i t s 
own f a c t s and c i r c u m s t a n c e s . ' DuBois v. DuBois, 714 
So. 2d 308, 309 ( A l a . C i v . App. 1998) ( c i t a t i o n 
o m i t t e d ) . " 

W i l l i a m s v. W i l l i a m s , 905 So. 2d 820, 830 ( A l a . C i v . App. 

2004). 

Our r e v i e w of the terms of the f i n a l judgment i n d i c a t e s 

t h a t the f a t h e r has weekend v i s i t a t i o n w i t h the daughter e v e r y 

time t h a t he has a weekend v i s i t a t i o n w i t h the son. The o n l y 

d i f f e r e n c e i n the v i s i t a t i o n s c h e d u l e s f o r the son and the 

daughter i s t h a t the f a t h e r has an a d d i t i o n a l 4 days and 4 

n i g h t s w i t h the son i n each 14-day p e r i o d ; d u r i n g the f i r s t 7-

day p e r i o d , the f a t h e r has v i s i t a t i o n w i t h the son on Monday 

morning through Wednesday morning, and, d u r i n g the second 7-

day p e r i o d , the f a t h e r has v i s i t a t i o n w i t h the son on 

Wednesday e v e n i n g through F r i d a y e v e n i n g . D u r i n g the f i r s t 

seven-day p e r i o d , the f a t h e r has v i s i t a t i o n w i t h the daughter 

each Tuesday e v e n i n g f o r f o u r hours w h i l e he has v i s i t a t i o n 

w i t h the son. A l t h o u g h we agree w i t h the f a t h e r t h a t t h e r e i s 
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no e v i d e n c e i n d i c a t i n g t h a t he i s i n c a p a b l e of c a r i n g f o r the 

daughter d u r i n g the p e r i o d s t h a t he has cus t o d y of the son, we 

note t h a t the t r i a l c o u r t ' s d e c i s i o n was r e q u i r e d t o be based 

upon the b e s t i n t e r e s t of the daughter. W i l l i a m s , s u p r a . The 

t r i a l c o u r t c o u l d have c o n s i d e r e d the daughter's age and 

co n c l u d e d t h a t the extended v i s i t a t i o n s c h e d u l e t h a t s e r v e d 

the b e s t i n t e r e s t s of the 1 2 - y e a r - o l d son would not se r v e the 

b e s t i n t e r e s t s of the 2 - y e a r - o l d d a u g h t e r . 3 

Furthermore, we are not c o n v i n c e d by the f a t h e r ' s 

argument t h a t t h i s s i t u a t i o n i s a k i n t o an award of " s p l i t 

c u s t o d y " — where one p a r e n t i s awarded cus t o d y of one c h i l d 

and the o t h e r p a r e n t i s awarded cus t o d y of the o t h e r c h i l d . 

Each week, the c h i l d r e n w i l l be a p a r t f o r o n l y two days and 

two n i g h t s ; however, even d u r i n g those times a p a r t , the 

c h i l d r e n w i l l see each o t h e r e v e r y o t h e r week f o r one f o u r -

hour time p e r i o d i n the e v e n i n g . For t h i s c o u r t t o do 

a n y t h i n g o t h e r than a f f i r m the r e g u l a r v i s i t a t i o n s c h e d u l e s e t 

f o r t h by the t r i a l c o u r t would be t o s u b s t i t u t e our judgment 

3That i s not t o say, however, t h a t the f a t h e r c o u l d not 
r e q u e s t a m o d i f i c a t i o n of h i s v i s i t a t i o n w i t h the daughter i n 
the near f u t u r e when the daughter i s o l d e r and has had the 
chance t o a d j u s t t o l i f e i n two d i f f e r e n t homes. 
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f o r t h a t of the t r i a l c o u r t , which we are not p e r m i t t e d t o do. 

See Stone v. Stone, 26 So. 3d 1232, 1235-36 ( A l a . C i v . App. 

2009) ("This c o u r t i s not p e r m i t t e d t o reweigh the e v i d e n c e on 

a p p e a l and s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l 

c o u r t . " ) ; and K.D.H. v. T.L.H., 3 So. 3d 894, 899 ( A l a . C i v . 

App. 2008) ( q u o t i n g A l o n z o v. A l o n z o , 628 So. 2d 749, 750 

( A l a . C i v . App. 1993)) ("'Our s t a n d a r d of r e v i e w i s not what 

we might have done had we been the t r i a l judge, but whether we 

f i n d from the e v i d e n c e t h a t the t r i a l judge was so i n e r r o r as 

t o c o n s t i t u t e an abuse of h i s d i s c r e t i o n . ' " ) . 

However, r e g a r d i n g the f a t h e r ' s h o l i d a y v i s i t a t i o n w i t h 

the daughter and the son, we must conclude t h a t the t r i a l 

c o u r t exceeded i t s d i s c r e t i o n by f a i l i n g t o c r a f t a v i s i t a t i o n 

s c h e d u l e t h a t a l l o w e d the f a t h e r t o have s i m u l t a n e o u s 

v i s i t a t i o n w i t h the daughter and the son d u r i n g the h o l i d a y s . 

For example, on E a s t e r Sunday, i n odd years o n l y , the f a t h e r 

has v i s i t a t i o n w i t h the daughter from 8:00 a.m. u n t i l 6:00 

p.m., but, whether i t i s an even year or an odd y e a r , the 

f a t h e r has v i s i t a t i o n w i t h the son from 3:00 p.m. t o 8:00 p.m. 

S i m i l a r examples of u n c o o r d i n a t e d v i s i t a t i o n times c o u l d be 

g i v e n d u r i n g o t h e r h o l i d a y s such as Labor Day, Memorial Day, 
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and T h a n k s g i v i n g . Because t h e r e i s no e v i d e n c e i n the r e c o r d 

t h a t would s u p p o r t a c o n c l u s i o n t h a t the b e s t i n t e r e s t s of the 

c h i l d r e n would be s e r v e d by the u n c o o r d i n a t e d h o l i d a y 

v i s i t a t i o n s c h e d u l e s , we r e v e r s e the t r i a l c o u r t ' s judgment 

i n s o f a r as i t awarded the f a t h e r h o l i d a y v i s i t a t i o n w i t h the 

c h i l d r e n , and we remand the cause w i t h i n s t r u c t i o n s t o the 

t r i a l c o u r t t o c r a f t a v i s i t a t i o n s c h e d u l e t h a t a l l o w s the 

c h i l d r e n t o be t o g e t h e r w i t h the f a t h e r d u r i n g h i s p e r i o d s of 

h o l i d a y v i s i t a t i o n . 

Next, the f a t h e r argues t h a t the t r i a l c o u r t e r r e d by 

r e q u i r i n g him t o pay o n e - h a l f of the c h i l d r e n ' s 

e x t r a c u r r i c u l a r - a c t i v i t y expenses and o n e - h a l f of the son's 

p r i v a t e - s c h o o l t u i t i o n i n a d d i t i o n t o p a y i n g the f u l l amount 

of c h i l d s u p p o r t recommended by the c h i l d - s u p p o r t g u i d e l i n e s . 

See C a s w e l l v. C a s w e l l , [Ms. 2110004, J u l y 27, 2012] So. 

3d , ( A l a . C i v . App. 2012) ( c i t i n g Deas v. Deas, 747 

So. 2d 332, 337 ( A l a . C i v . App. 1999)) ( h o l d i n g t h a t p r i v a t e -

s c h o o l t u i t i o n and e x t r a c u r r i c u l a r - a c t i v i t y expenses are not 

p a r t of b a s i c c h i l d s u p p o r t contemplated by the Rule 32 c h i l d -

s u p p o r t g u i d e l i n e s ) . See a l s o A.B. v. J.B., 40 So. 3d 723, 733 

( A l a . C i v . App. 2009). I t i s w e l l s e t t l e d t h a t "matters of 
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c h i l d s u pport are w i t h i n the sound d i s c r e t i o n of the t r i a l 

c o u r t and w i l l not be d i s t u r b e d absent e v i d e n c e of an abuse of 

d i s c r e t i o n or e v i d e n c e t h a t the judgment i s p l a i n l y or 

p a l p a b l y wrong." Spencer v. Spencer, 812 So. 2d 1284, 1286 

( A l a . C i v . App. 2001). 

In s u p p o r t of h i s argument, the f a t h e r c i t e s A.B. v. 

J.B., s u p r a , wherein t h i s c o u r t r e v e r s e d a judgment t h a t 

r e q u i r e d the former w i f e , the n o n c u s t o d i a l p a r e n t , t o pay one-

h a l f of the c o s t s of e x t r a c u r r i c u l a r a c t i v i t i e s f o r the c h i l d . 

40 So. 3d a t 733. In t h a t case, we h e l d : 

"Rule 32(A), A l a . R. Jud. Admin., p r o v i d e s t h a t 

" ' [ t ] h e r e s h a l l be a r e b u t t a b l e 
p r e s u m p t i o n , i n any j u d i c i a l or 
a d m i n i s t r a t i v e p r o c e e d i n g f o r the 
e s t a b l i s h m e n t or m o d i f i c a t i o n of c h i l d 
s u p p o r t , t h a t the amount of the award t h a t 
would r e s u l t from the a p p l i c a t i o n of these 
g u i d e l i n e s i s the c o r r e c t amount of c h i l d 
s u p p o r t t o be awarded. A w r i t t e n f i n d i n g on 
the r e c o r d i n d i c a t i n g t h a t the a p p l i c a t i o n 
of the g u i d e l i n e s would be u n j u s t or 
i n a p p r o p r i a t e s h a l l be s u f f i c i e n t t o r e b u t 
the presumption i f the f i n d i n g i s based 
upon: 

" ' ( i ) A f a i r , w r i t t e n 
agreement between the p a r t i e s 
e s t a b l i s h i n g a d i f f e r e n t amount 
and s t a t i n g the reasons t h e r e f o r ; 
or 
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" ' ( i i ) A d e t e r m i n a t i o n by 
the c o u r t , based upon e v i d e n c e 
p r e s e n t e d i n c o u r t and s t a t i n g 
the reasons t h e r e f o r , t h a t 
a p p l i c a t i o n of the g u i d e l i n e s 
would be m a n i f e s t l y u n j u s t or 
i n e q u i t a b l e . ' 

"Thus, a l t h o u g h the amount of c h i l d s u p p o r t 
e s t a b l i s h e d by the g u i d e l i n e s c r e a t e s a presumption 
as t o the c o r r e c t amount of c h i l d s u p p o r t t o be 
awarded, t h a t presumption i s r e b u t t a b l e , and, under 
c e r t a i n c i r c u m s t a n c e s , a t r i a l c o u r t has the 
d i s c r e t i o n t o award c h i l d s u p p o r t o u t s i d e the 
g u i d e l i n e s . 

" A d d i t i o n a l l y , Rule 3 2 ( C ) ( 4 ) , A l a . R. Jud. 
Admin., p r o v i d e s : 

" ' I n a d d i t i o n t o the recommended 
c h i l d - s u p p o r t o r d e r , the c o u r t may make 
a d d i t i o n a l awards f o r e x t r a o r d i n a r y 
m e d i c a l , d e n t a l , and e d u c a t i o n a l expenses 
i f ( i ) the p a r t i e s have i n w r i t i n g agreed 
t o t h e s e awards or ( i i ) the c o u r t , upon 
r e v i e w i n g the e v i d e n c e , determines t h a t 
these awards are i n the b e s t i n t e r e s t of 
the c h i l d r e n and s t a t e s i t s reasons f o r 
making these a d d i t i o n a l awards.' 

"In t h i s case, however, no e v i d e n c e was p r e s e n t e d t o 
r e b u t the presumption c r e a t e d by the g u i d e l i n e s , and 
the t r i a l c o u r t ' s f i n a l judgment f a i l e d t o i n d i c a t e 
t h a t a p p l i c a t i o n of the g u i d e l i n e s would be 
m a n i f e s t l y u n j u s t or i n e q u i t a b l e . The f i n a l judgment 
a l s o f a i l e d t o i n c l u d e the language n e c e s s a r y t o 
s u p p o r t an award under Rule 3 2 ( C ) ( 4 ) . T h e r e f o r e , 
r e q u i r i n g the [former] w i f e t o pay o n e - h a l f of [the 
c h i l d ] ' s e x t r a c u r r i c u l a r expenses i s unsupported by 
the r e c o r d and was e r r o r . " 

40 So. 3d a t 733. 
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To the e x t e n t t h a t the f a t h e r i s a r g u i n g t h a t the 

a d d i t i o n a l c h i l d - s u p p o r t awards s h o u l d be r e v e r s e d because the 

t r i a l c o u r t f a i l e d t o i n c l u d e the s p e c i f i c f i n d i n g s r e q u i r e d 

by Rule 3 2 ( A ) ( i i ) and Rule 3 2 ( C ) ( 4 ) , A l a . R. Jud. Admin., i n 

the d i v o r c e judgment, the f a t h e r i s making t h a t argument f o r 

the f i r s t time on a p p e a l , and, t h e r e f o r e , we cannot c o n s i d e r 

i t . Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 

1992) ("[An a p p e l l a t e c ] o u r t cannot c o n s i d e r arguments r a i s e d 

f o r the f i r s t time on a p p e a l . . . . " ) . However, we w i l l 

c o n s i d e r the f a t h e r ' s argument t h a t the a d d i t i o n a l c h i l d -

s u p p o r t awards were not s u p p o r t e d by the e v i d e n c e . Our r e v i e w 

of the r e c o r d r e v e a l s t h a t e v i d e n c e was p r e s e n t e d t o r e b u t the 

p resumption c r e a t e d by the g u i d e l i n e s and t h a t would s u p p o r t 

a f i n d i n g t h a t the a d d i t i o n a l awards are i n the b e s t i n t e r e s t 

of the c h i l d r e n . 

I t was u n d i s p u t e d t h a t the mother and the f a t h e r d e s i r e d 

t h a t the son remain e n r o l l e d a t h i s p r i v a t e s c h o o l , t h a t the 

son l o v e d the s c h o o l , t h a t he was v e r y i n v o l v e d i n the s c h o o l , 

t h a t he had a t t e n d e d t h a t s c h o o l f o r seven y e a r s , and t h a t he 

e x c e l l e d i n t h a t s c h o o l . L i k e w i s e , r e g a r d i n g the son's 

e x t r a c u r r i c u l a r a c t i v i t i e s , i t was u n d i s p u t e d t h a t the son was 
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an e x c e l l e n t a t h l e t e and t h a t b o t h p a r t i e s had encouraged h i s 

p a r t i c i p a t i o n i n numerous e x t r a c u r r i c u l a r a c t i v i t i e s . However, 

a c o n s i d e r a t i o n of whether an a d d i t i o n a l award of c h i l d 

s u p p o r t s e r v e s the b e s t i n t e r e s t of a c h i l d must a l s o take 

i n t o account each p a r t y ' s a b i l i t y t o c o n t r i b u t e an a d d i t i o n a l 

amount of c h i l d s u p p o r t above what the c h i l d - s u p p o r t 

g u i d e l i n e s recommend. See T r a v i s v. T r a v i s , 345 So. 2d 321, 

323 ( A l a . C i v . App. 1977) ("It w i l l not s e r v e the i n t e r e s t of 

the c h i l d r e n t o o r d e r payment of c h i l d s u p p o r t or p r i v a t e 

s c h o o l t u i t i o n i n an amount which the e v i d e n c e c l e a r l y 

i n d i c a t e s i s beyond the a b i l i t y of a p p e l l a n t t o p a y . " ) . T h i s 

c o u r t has h e l d t h a t a t r i a l c o u r t "may not o r d e r s u p p o r t 

payments t h a t compel a p a r t y t o s a c r i f i c e a l l of h i s income, 

l e a v i n g l i t t l e or none t o s u p p o r t h i m s e l f . " H a r r i s v. H a r r i s , 

590 So. 2d 321, 323 ( A l a . C i v . App. 1991). 

The f a t h e r argues t h a t the mother d i d not demonstrate a 

need f o r a d d i t i o n a l c h i l d s u p p o r t because the son's t u i t i o n 

expense and expenses r e l a t e d t o h i s e x t r a c u r r i c u l a r a c t i v i t i e s 

were i n c l u d e d i n her monthly expenses, and, he argues, the 

e v i d e n c e p r e s e n t e d i n d i c a t e s t h a t the mother can meet her 

monthly expenses w i t h the award of c h i l d s u p p o r t p u r s u a n t t o 
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the g u i d e l i n e s i n a d d i t i o n t o her monthly net income. There 

was e v i d e n c e p r e s e n t e d , however, t h a t would have s u p p o r t e d a 

c o n c l u s i o n t h a t the mother c o u l d not meet her monthly 

expenses, even c o n s i d e r i n g the award of c h i l d s u p p o r t . 

A l t h o u g h i t was u n d i s p u t e d t h a t , w h i l e the p r o c e e d i n g s were 

pending below, the mother had p a i d a l l the son's t u i t i o n 

expenses and the v a s t m a j o r i t y of h i s e x t r a c u r r i c u l a r - a c t i v i t y 

expenses w i t h o u t a s s i s t a n c e from the f a t h e r , i t was a l s o 

u n d i s p u t e d t h a t the mother was f r e q u e n t l y b e h i n d on the 

monthly mortgage payment. Furthermore, the r e c o r d i n d i c a t e s 

t h a t the f a t h e r had been p a y i n g the mother an a d d i t i o n a l $51 

over h i s c h i l d - s u p p o r t o b l i g a t i o n d u r i n g the year b e f o r e the 

d i v o r c e judgment was e n t e r e d t h a t he i s no l o n g e r r e q u i r e d t o 

pay. F i n a l l y , even i f the mother i s somehow a b l e t o pay the 

t u i t i o n and e x t r a c u r r i c u l a r - a c t i v i t y expenses w i t h o u t 

a s s i s t a n c e from the f a t h e r , the t r i a l c o u r t c o u l d have 

c o n c l u d e d , i n l i g h t of the e v i d e n c e of the p a r t i e s ' j o i n t 

d e c i s i o n s t o send the son t o p r i v a t e s c h o o l and t o have the 

son i n v o l v e d i n numerous e x t r a c u r r i c u l a r a c t i v i t i e s , t h a t the 

mother s h o u l d not be r e q u i r e d t o bear the e n t i r e burden of 

t hese a d d i t i o n a l expenses w i t h o u t the f a t h e r ' s a s s i s t a n c e i f 

23 



2110420 

the f a t h e r has the a b i l i t y t o c o n t r i b u t e t o the a d d i t i o n a l 

expenses. 

Furthermore, the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t 

the f a t h e r has s u f f i c i e n t income t o su p p o r t an award of 

a d d i t i o n a l c h i l d s u p p o r t . In the d i v o r c e judgment, the t r i a l 

c o u r t o r d e r e d the f a t h e r t o pay o n e - h a l f of the " t u i t i o n f o r 

the [son] a t Shoals C h r i s t i a n S c h o o l as l o n g as the [son] 

remains e n r o l l e d t h e r e . " The e v i d e n c e p r e s e n t e d i n d i c a t e d 

t h a t the c o s t of t u i t i o n t o the f a t h e r would e q u a l o n e - h a l f of 

$455 a month f o r 11 months, or a p p r o x i m a t e l y $2,500 a yea r , or 

a p p r o x i m a t e l y $208 a month f o r 12 months. In a d d i t i o n , the 

f a t h e r was o r d e r e d t o pay o n e - h a l f of " a l l expenses f o r 

e x t r a c u r r i c u l a r a c t i v i t i e s of the ... c h i l d r e n , i n c l u d i n g , but 

not l i m i t e d t o s p o r t s , band, and s c o u t s . " The mother 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she had p a i d a p p r o x i m a t e l y 

$434 i n the year 2010, or a p p r o x i m a t e l y $36 a month, r e l a t e d 

t o e x t r a c u r r i c u l a r - a c t i v i t y expenses f o r the son and t h a t she 

had purchased a trombone f o r the c h i l d so t h a t he c o u l d 

p a r t i c i p a t e i n band. The t o t a l purchase p r i c e f o r the 

trombone under the "rent-to-own" agreement e n t e r e d i n t o by the 
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mother was $1,027.95 a f t e r the mother p a i d a down payment. 4 

The f a t h e r was o r d e r e d t o pay o n e - h a l f of the c o s t of the 

trombone, or $514, which i s e q u i v a l e n t t o a p p r o x i m a t e l y $43 a 

month. C o n s i d e r i n g these c o s t s t o g e t h e r , the f a t h e r ' s 

e x t r a c u r r i c u l a r - a c t i v i t y expenses would e q u a l a p p r o x i m a t e l y 

$61 a month ($18 a month + $43 a month). 5 C o n s i d e r i n g the 

t u i t i o n expense and the e x t r a c u r r i c u l a r - a c t i v i t y expenses 

t o g e t h e r , we e s t i m a t e t h a t the f a t h e r ' s r e s p o n s i b i l i t y i n 

a d d i t i o n t o the amount of c h i l d s u p p o r t p u r s u a n t t o the 

g u i d e l i n e s would be a p p r o x i m a t e l y $270 a month. 

The f a t h e r argues, as he d i d below, t h a t he cannot a f f o r d 

t o pay any a d d i t i o n a l sums f o r the sup p o r t of the c h i l d r e n . 

Based on the judgment e n t e r e d by the t r i a l c o u r t , i t i s 

apparent t h a t the t r i a l c o u r t d i d not b e l i e v e t h a t the f a t h e r 

was unable t o c o n t r i b u t e t o the son's p r i v a t e - s c h o o l t u i t i o n 

4The f a t h e r argues t h a t the t r i a l c o u r t s h o u l d have 
o r d e r e d him t o pay o n e - h a l f of $857.15, which was the purchase 
p r i c e f o r the trombone. A p p a r e n t l y , a " r e n t a l charge" was 
added t o the purchase p r i c e t o make the b a l a n c e due $1, 027.95. 
However, the f a t h e r d i d not make t h i s argument t o the t r i a l 
c o u r t ; t h e r e f o r e we cannot c o n s i d e r i t on a p p e a l . See Andrews  
v. M e r r i t t O i l , s u p r a . 

5We note, however, t h a t , once the trombone i s p a i d f o r , 
the f a t h e r ' s c o s t would be s i g n i f i c a n t l y reduced. 
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and the e x t r a c u r r i c u l a r - a c t i v i t y expenses of the c h i l d r e n . In 

l i g h t of the t e s t i m o n y c o n c e r n i n g the en d i n g date of the 

f a t h e r ' s most r e c e n t a f f a i r , we f i n d no e r r o r i n the t r i a l 

c o u r t ' s d i s b e l i e f of the f a t h e r ' s a s s e r t i o n t h a t he c o u l d not 

a f f o r d t o c o n t r i b u t e any a d d i t i o n a l c h i l d s u p p o r t . See Summers  

v. Summers, 58 So. 3d 184, 188 ( A l a . C i v . App. 2010) ("It i s 

the p r o v i n c e of the t r i a l c o u r t s t o e s t i m a t e the c r e d i b i l i t y 

of w i t n e s s e s , and i f the t r i a l c o u r t c o n c l u d e s t h a t a w i t n e s s 

was w i l l f u l l y u n t r u t h f u l , t h a t c o u r t may d i s r e g a r d any or a l l 

of t h a t w i t n e s s e s ' s t e s t i m o n y . " ) . 

The f a t h e r contends t h a t , based on the ev i d e n c e p r e s e n t e d 

a t the ore tenus h e a r i n g , the d i f f e r e n c e between h i s net 

income and h i s expenses e q u a l s o n l y $110 a month. 6 The 

f a t h e r ' s l i s t of monthly expenses a l l o t t e d $900 a month f o r 

food and an a d d i t i o n a l $75 a month f o r lunc h e s and snacks f o r 

the son d u r i n g the son's p e r i o d s of v i s i t a t i o n w i t h the 

6 D u r i n g the ore tenus h e a r i n g , the f a t h e r s t a t e d t h a t h i s 
net income t o t a l e d $4,100 a month and t h a t h i s expenses 
t o t a l e d $4,040 a month, a d i f f e r e n c e of o n l y $60 a month. 
However, we note t h a t the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n i s 
o n l y $1,049 a month i n s t e a d of the $1,100 amount t h a t he had 
i n c l u d e d i n t o h i s monthly budget; a c c o r d i n g l y , the d i f f e r e n c e 
between the f a t h e r ' s income and h i s expenses i s now 
a p p r o x i m a t e l y $110 a month. 

26 



2110420 

f a t h e r . A l t h o u g h the f a t h e r i n d i c a t e d t h a t he p u r c h a s e d 

g r o c e r i e s f o r h i s mother i n r e t u r n f o r her a l l o w i n g him t o 

s t a y i n her home, the f a t h e r ' s mother t e s t i f i e d t h a t she used 

$500 of the $800 a month t h a t the f a t h e r gave her t o cover h i s 

l i v i n g expenses, such as g r o c e r i e s and ho u s e h o l d b i l l s . 

However, the f a t h e r d i d not i n c l u d e an $800 monthly payment t o 

h i s mother i n h i s l i s t of monthly expenses. Thus, i t i s not 

c l e a r what the f a t h e r ' s a c t u a l monthly o b l i g a t i o n s a r e . I f we 

tak e the f a t h e r ' s l i s t of expenses, add an $800-a-month 

payment t o h i s mother f o r g r o c e r i e s , l i v i n g expenses, h i s c a r 

payment, and h i s c a r r e p a i r s , add $270 a month f o r t u i t i o n and 

e x t r a c u r r i c u l a r - a c t i v i t y expenses, and ta k e out the $900-a-

month c o s t f o r a d d i t i o n a l food, the c o s t of u t i l i t y b i l l s a t 

h i s mother's r e s i d e n c e , and h i s v e h i c l e payment and r e p a i r s , 

then the f a t h e r i s l e f t w i t h $241 a month f o r a d d i t i o n a l f o o d 

or g r o c e r i e s f o r h i m s e l f i n a d d i t i o n t o the g r o c e r i e s 

p u r c h a s e d w i t h p a r t of the $500 he g i v e s t o h i s mother. 7 We 

note t h a t the f a t h e r i n c l u d e d i n h i s l i s t of monthly expenses 

7 A c c o r d i n g t o the f a t h e r ' s l i s t of expenses, he p a i d h i s 
mother o n l y $50 a month f o r u t i l i t y b i l l s ; t h u s , the t r i a l 
c o u r t c o u l d have c o n c l u d e d t h a t a s i g n i f i c a n t amount of the 
$500 t h a t he gave t o h i s mother went toward the purchase of 
g r o c e r i e s . 
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$75 a month f o r g i f t s f o r the c h i l d r e n , $50 a month f o r 

h o u s e h o l d s u p p l i e s , $100 a month f o r c l o t h i n g , and $110 a 

month f o r i n s u r a n c e t o cover two v e h i c l e s and a boat, d e s p i t e 

the f a c t t h a t one v e h i c l e and the boat were i n o p e r a b l e a t the 

time of the ore tenus h e a r i n g s . 8 Thus, the t r i a l c o u r t c o u l d 

have c o n c l u d e d t h a t the f a t h e r had the a b i l i t y t o pay the 

a d d i t i o n a l c h i l d s u p p o r t . 

The f a t h e r a l s o c h a l l e n g e s the t r i a l c o u r t ' s judgment 

i n s o f a r as i t o r d e r e d him t o repay the mother f o r a p o r t i o n of 

the son's trombone and the son's t u i t i o n expense t h a t the 

mother had p a i d d u r i n g the pendency of the a c t i o n . The f a t h e r 

bases h i s argument on the f a c t t h a t he p a i d the mother $1,500 

a month from August 2009 through August 2010, i . e . , $451 above 

h i s c h i l d - s u p p o r t o b l i g a t i o n , and t h a t he p a i d the mother 

$1,100 a month from September 2010 through the e n t r y of the 

d i v o r c e judgment, i . e . , $51 above h i s c h i l d - s u p p o r t 

o b l i g a t i o n . We note, however, t h a t the t r i a l c o u r t ' s 

p r e l i m i n a r y o r d e r r e q u i r e d the p a r t i e s t o "pay c h i l d s u p p o r t 

i n accordance w i t h Rule 32" and t o c o n t i n u e t o " c o n t r i b u t e t o 

8 F o r purposes of comparison, the mother a l l o t t e d o n l y $600 
a month f o r g r o c e r i e s , d i a p e r s , and c l o t h i n g i n her l i s t of 
monthly expenses f o r h e r s e l f and the c h i l d r e n . 
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the payment of monthly expenses i n the amounts and i n the 

manner they d i d when they were c o h a b i t a t i n g as husband and 

w i f e . " I t was u n d i s p u t e d t h a t the o n l y c o n t r i b u t i o n t o 

h o u s e h o l d expenses t h a t the f a t h e r made above h i s Rule 32 

c h i l d - s u p p o r t o b l i g a t i o n i s $451 a month f o r 1 y e a r , and $51 

a month f o r 1 y e a r . Thus, the t r i a l c o u r t c o u l d have 

c o n c l u d e d t h a t those amounts were not a d d i t i o n a l amounts f o r 

c h i l d s u p p o r t , but o n l y c o n t r i b u t i o n s t o the h o u s e h o l d 

expenses t h a t he was r e q u i r e d t o pay by i t s p r e l i m i n a r y o r d e r . 

R e g a r d l e s s , our r e v i e w of the r e c o r d r e v e a l s t h a t the f a t h e r 

d i d not make the same argument below t h a t he makes on a p p e a l . 

See Andrews, sup r a . The o n l y p a r t of h i s postjudgment motion 

t h a t c o u l d be c o n s t r u e d as a c h a l l e n g e t o the r e t r o a c t i v e 

payment of t u i t i o n and e x t r a c u r r i c u l a r - a c t i v i t y expenses are 

the g e n e r a l a l l e g a t i o n s t h a t the awards of a d d i t i o n a l c h i l d 

s u p p o r t are unsupported by the e v i d e n c e , which have been 

addr e s s e d above. Thus, we f i n d no m e r i t t o t h i s argument. 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment 

i n s o f a r as i t f a i l e d t o c r a f t a h o l i d a y v i s i t a t i o n s c h e d u l e 

t h a t s e r v e d the b e s t i n t e r e s t s of the c h i l d r e n , and we remand 

the cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

29 



2110420 

o p i n i o n . In a l l o t h e r r e s p e c t s , the judgment i s a f f i r m e d . 

A p p e l l a n t ' s r e q u e s t f o r an a t t o r n e y fee on ap p e a l i s 

de n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Thomas, J . , re c u s e s h e r s e l f . 
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