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Appeal from Tallapoosa C i r c u i t Court 
(DR-99-111.03) 

PITTMAN, Judge. 

T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . In the f i r s t a p p e a l , which we d i s m i s s e d as h a v i n g 

been taken from a n o n f i n a l o r d e r , we re c o u n t e d the p r o c e d u r a l 

h i s t o r y of the case as f o l l o w s : 
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" [ M i s t y Cowart M a r t i n ('the mother') and Donald 
Jason Cowart ('the f a t h e r ' ) ] were m a r r i e d i n 
F e b r u a r y 1999, [when the f a t h e r was 19 y e a r s o l d and 
the mother was 15 years o l d and pregnant w i t h the 
p a r t i e s ' c h i l d . The p a r t i e s ] d i v o r c e d s l i g h t l y over 
a year l a t e r , i n March 2000. They agreed t o share 
j o i n t c u s t o d y of the c h i l d , and t h e i r agreement was 
i n c o r p o r a t e d i n t o the d i v o r c e judgment, which 
p r o v i d e d t h a t the f a t h e r would e x e r c i s e h i s 
c u s t o d i a l p e r i o d s d u r i n g h i s r e g u l a r l y s c h e d u l e d 
days o f f . N e i t h e r p a r t y was o r d e r e d t o pay c h i l d 
s u p p o r t . In 2001, the mother f i l e d a p e t i t i o n t o 
modify the custody p r o v i s i o n of the d i v o r c e 
judgment; t h a t p r o c e e d i n g c o n c l u d e d when bot h 
p a r t i e s agreed t o c o n f i r m the o r i g i n a l j o i n t - c u s t o d y 
p r o v i s i o n of the d i v o r c e judgment. 

"On F e b r u a r y 11, 2009, the mother f i l e d a second 
p e t i t i o n t o modify the d i v o r c e judgment, s e e k i n g 
s o l e p h y s i c a l c u s t o d y of the c h i l d , s c h e d u l e d 
v i s i t a t i o n f o r the f a t h e r , and c h i l d s u p p o r t . On 
March 17, 2009, the f a t h e r f i l e d a c o u n t e r [ -
p e t i t i o n , ] s e e k i n g a m o d i f i c a t i o n of the d i v o r c e 
judgment t o award him s o l e p h y s i c a l c u s t o d y of the 
c h i l d and ' s u c h o t h e r , f u r t h e r , d i f f e r e n t , and 
g e n e r a l r e l i e f t o which he may, i n e q u i t y and good 
c o n s c i e n c e , be e n t i t l e d . ' On A p r i l 3, 2009, the 
f a t h e r f i l e d a p e t i t i o n s e e k i n g a f i n d i n g of 
contempt as t o the mother, a l l e g i n g t h a t she had 
i n t e r f e r e d w i t h h i s c u s t o d i a l r i g h t s t o the c h i l d 
and t h a t she had i n t i m i d a t e d the c h i l d . 

" F o l l o w i n g a h e a r i n g , the t r i a l c o u r t [ o n 
December 16, 2010,] d e n i e d the p e t i t i o n s t o modify 
f i l e d by b o t h p a r t i e s " 

M a r t i n v. Cowart, 84 So. 3d 114, 115 ( A l a . C i v . App. 2011) . 

The t r i a l c o u r t ' s December 16, 2010, o r d e r s t a t e d : 

"The c e n t r a l c o n t e n t i o n of the mother i s t h a t j o i n t 
c u s t o d y i s no l o n g e r f e a s i b l e i n t h a t she i s a 
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r e s i d e n t o f Montgomery County, Alabama. She 
contends t h a t the b e s t - i n t e r e s t s t a n d a r d a p p l i e s , 
and the f a t h e r contends t h a t the [Ex p a r t e ] McLendon 
[, 455 So. 2d 863 ( A l a . 1984),] s t a n d a r d a p p l i e s 
a c c o r d i n g t o the 2001 o r d e r of m o d i f i c a t i o n . 

"The u n d e r s i g n e d r o u t i n e l y warns p a r t i e s 
s u b m i t t i n g agreements based upon t r u e j o i n t c ustody 
of the p e r i l s of the same. The c o u r t i s bound by 
law t o c o n s i d e r such agreements and t o a c c e p t them 
when the p a r t i e s c o n v i n c e the c o u r t t h a t they are 
p r o p e r under the f a c t s and c i r c u m s t a n c e s . In t h i s 
case, the p a r t i e s were g i v e n an o p p o r t u n i t y t o 
l i t i g a t e t h i s m a t t er i n 2000, and 2001, and they d i d 
not choose t o do so. I t i s the c o u r t ' s o p i n i o n t h a t 
the p a r t i e s have used the law c o n c e r n i n g j o i n t 
c u stody t o t h e i r mutual advantage i n the p a s t . The 
c o u r t cannot a t t h i s time f i n d t h a t e i t h e r p a r t y has 
s u b m i t t e d a l e g a l l y sound reason, s u p p o r t e d i n the 
e v i d e n c e , t o change the j o i n t c ustody o r d e r of 2001, 
under e i t h e r s t a n d a r d s u b m i t t e d by the p a r t i e s . 

" A c c o r d i n g l y , the mother's P e t i t i o n To M o d i f y i s 
DENIED, and f u r t h e r , the f a t h e r ' s C o u n t e r - P e t i t i o n 
To M o d i f y i s DENIED." 

T h i s c o u r t d i s m i s s e d the mother's a p p e a l because the 

t r i a l c o u r t had f a i l e d t o r u l e on the f a t h e r ' s pending 

contempt p e t i t i o n . On December 27, 2011, the t r i a l c o u r t 

d i s m i s s e d the f a t h e r ' s contempt p e t i t i o n and e n t e r e d a f i n a l 

judgment. The mother t i m e l y appealed, a r g u i n g t h a t the t r i a l 

c o u r t had e r r e d i n d e n y i n g her p e t i t i o n t o modify. 

When the p a r t i e s d i v o r c e d , they were b o t h l i v i n g i n 

T a l l a s s e e . The f a t h e r was employed a t Mount Vernon M i l l s , 
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where he worked i r r e g u l a r hours, and the mother l i v e d w i t h her 

grandmother. The mother r e m a r r r i e d soon a f t e r the p a r t i e s ' 

d i v o r c e , but t h a t m a r r i a g e l a s t e d o n l y f o u r months. A f t e r her 

second d i v o r c e , the mother l i v e d w i t h her grandmother a g a i n 

u n t i l she m a r r i e d f o r the t h i r d time i n 2001. That marri a g e 

was a l s o s h o r t - l i v e d , and the mother was d i v o r c e d b e f o r e the 

end of 2001. In 2002, the mother moved t o Montgomery. The 

mother and her f o u r t h husband, whom she m a r r i e d i n 2007, have 

been t o g e t h e r s i n c e 2002. They have a c h i l d t o g e t h e r , and, a t 

the time of t r i a l , the mother was pregnant w i t h her t h i r d 

c h i l d . 

The f a t h e r has m a r r i e d t w i c e s i n c e h i s d i v o r c e from the 

mother i n 2000, and he has t h r e e c h i l d r e n -- one by the 

mother, one by h i s second w i f e , and one by h i s p r e s e n t w i f e . 

A t the time of t r i a l i n 2010, the mother was not employed 

o u t s i d e the home, the f a t h e r was a T a l l a p o o s a County law-

enforcement o f f i c e r , and the p a r t i e s ' 1 1 - y e a r - o l d c h i l d was i n 

the s i x t h grade a t a magnet s c h o o l i n Montgomery. 

The e v i d e n c e was u n d i s p u t e d t h a t the p a r t i e s had never 

a c t u a l l y e x e r c i s e d t r u e j o i n t c ustody of the c h i l d a f t e r June 

2001, when the mother's f i r s t p e t i t i o n t o modify the custody 
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p r o v i s i o n of the d i v o r c e judgment c o n c l u d e d w i t h the p a r t i e s ' 

agreement t o c o n f i r m the o r i g i n a l j o i n t - c u s t o d y p r o v i s i o n of 

the d i v o r c e judgment. Rather, the mother has had de f a c t o 

s o l e p h y s i c a l custody of the c h i l d , and the f a t h e r has v i s i t e d 

w i t h the c h i l d on a l t e r n a t i n g weekends. The f a t h e r c l a i m e d 

t h a t , a f t e r the c h i l d s t a r t e d s c h o o l , the c h i l d had spent h a l f 

of e v e r y summer w i t h him. The mother d i s p u t e d t h a t c l a i m , but 

she acknowledged t h a t the f a t h e r ' s summer v i s i t a t i o n had been 

more e x t e n s i v e than h i s u s u a l a l t e r n a t i n g - w e e k e n d v i s i t a t i o n . 

The e v i d e n c e was a l s o u n d i s p u t e d t h a t , a l t h o u g h the 

f a t h e r has o c c a s i o n a l l y c o n t r i b u t e d funds t o pay f o r v a r i o u s 

expenses a s s o c i a t e d w i t h the c h i l d — such as s c h o o l meals, 

s c h o o l s u p p l i e s , and c l o t h i n g — he has never p a i d c h i l d 

s u p p o r t p u r s u a n t t o Rule 32, A l a . R. Jud. Admin. Nor has he 

covered the c h i l d on h i s e x i s t i n g h e a l t h - i n s u r a n c e p o l i c y . 

The c h i l d ' s m e d i c a l expenses are covered by M e d i c a i d . 

In 2001, the p a r t i e s , who b o t h l i v e d i n T a l l a s s e e a t the 

time, agreed t o c o n f i r m the o r i g i n a l j o i n t - c u s t o d y p r o v i s i o n 

of the 2000 d i v o r c e judgment. B e g i n n i n g i n 2002, however, and 

c o n t i n u i n g f o r the next 8 y e a r s , the p a r t i e s l i v e d i n 

d i f f e r e n t c i t i e s , the mother had de f a c t o s o l e p h y s i c a l 
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custody of the c h i l d , and the f a t h e r v i s i t e d w i t h the c h i l d on 

a l t e r n a t i n g weekends. Given those m a t e r i a l changes i n the 

p a r t i e s ' c i r c u m s t a n c e s s i n c e the e n t r y of the 2001 judgment, 

we are a t a l o s s t o u n d e r s t a n d the t r i a l c o u r t ' s statement 

t h a t n e i t h e r p a r t y "has s u b m i t t e d a l e g a l l y sound reason, 

s u p p o r t e d i n the e v i d e n c e , t o change the j o i n t c ustody o r d e r 

of 2001." 

"Where, as i n the p r e s e n t case, t h e r e i s a p r i o r 
judgment awarding j o i n t p h y s i c a l custody, '"the b e s t 
i n t e r e s t s of the c h i l d " ' s t a n d a r d a p p l i e s i n any 
subsequent c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g . Ex 
p a r t e Johnson, 673 So. 2d 410, 413 ( A l a . 1994) 
( q u o t i n g Ex p a r t e Couch, 521 So. 2d 987, 989 ( A l a . 
1988)). To j u s t i f y a m o d i f i c a t i o n of a p r e e x i s t i n g 
judgment awarding custody, the p e t i t i o n e r must 
demonstrate t h a t t h e r e has been a m a t e r i a l change of 
c i r c u m s t a n c e s s i n c e t h a t judgment was e n t e r e d and 
t h a t ' " i t [ i s ] i n the [ c h i l d ' s ] b e s t i n t e r e s t s t h a t 
the [judgment] be m o d i f i e d " ' i n the manner 
r e q u e s t e d . Nave v. Nave, 942 So. 2d 372, 376 ( A l a . 
C i v . App. 2005) ( q u o t i n g Means v. Means, 512 So. 2d 
1386, 1388 ( A l a . C i v . App. 1 9 8 7 ) ) . " 

Ex p a r t e B l a c k s t o c k , 47 So. 3d 801, 804-05 ( A l a . 2009). 

We are a l s o a t a l o s s t o u n d e r s t a n d what the t r i a l c o u r t 

meant when i t s t a t e d t h a t "the p a r t i e s were g i v e n an 

o p p o r t u n i t y t o l i t i g a t e t h i s m a t t e r i n 2000, and 2001, and 

they d i d not choose t o do so." The m a t e r i a l change of 

c i r c u m s t a n c e s t h a t was p r o v ed i n t h i s case o c c u r r e d a f t e r the 
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e n t r y of the 2000 and 2001 judgments. I f the t r i a l c o u r t ' s 

statement i s meant t o i m p l y t h a t i t c o n s i d e r e d the p a r t i e s 

somehow t o be estopped from s e e k i n g a m o d i f i c a t i o n of the 

c ustody p r o v i s i o n s of the e a r l i e r judgments, or b a r r e d by the 

d o c t r i n e of r e s j u d i c a t a from r e l i t i g a t i n g the custody i s s u e , 

then the t r i a l c o u r t e r r e d as a m a t t e r of law. " [ M ] a t t e r s of 

c h i l d c ustody are never r e s j u d i c a t a , and the c i r c u i t c o u r t 

r e t a i n s j u r i s d i c t i o n over the m a t t e r f o r m o d i f i c a t i o n upon a 

showing of changed c i r c u m s t a n c e s . " Ex p a r t e Lipscomb, 660 So. 

2d 986, 989 ( A l a . 1994) (quoted i n Ex p a r t e S n i d e r , 929 So. 2d 

447, 459 n.9 ( A l a . 2005)). See a l s o S e l f v. Fugard, 518 So. 

2d 727, 730 ( A l a . C i v . App. 1987) ( s t a t i n g t h a t " c h i l d c ustody 

d e t e r m i n a t i o n s made pu r s u a n t t o d i v o r c e p r o c e e d i n g s , a l t h o u g h  

f i n a l w i t h r e s p e c t t o the p a r t i c u l a r s e t of c i r c u m s t a n c e s  

c u r r e n t l y b e f o r e the c o u r t , are s u b j e c t t o m o d i f i c a t i o n and, 

i n t h a t sense, ongoing") (emphasis added)). 

The e v i d e n c e e s t a b l i s h e d a m a t e r i a l change i n 

c i r c u m s t a n c e s , and the mother p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t i t would be i n the b e s t i n t e r e s t of the c h i l d t o award 

her s o l e p h y s i c a l custody. A l t h o u g h the f a t h e r ' s c o u n t e r -

p e t i t i o n f o r a m o d i f i c a t i o n a l s o sought an award of s o l e 
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p h y s i c a l custody of the c h i l d , he d i d not pursue t h a t r e q u e s t 

at t r i a l or c r o s s - a p p e a l from the judgment. A c c o r d i n g l y , we 

r e v e r s e the t r i a l c o u r t ' s judgment denying the mother's 

p e t i t i o n t o modify, and we remand t h i s cause w i t h i n s t r u c t i o n s 

t o award the mother s o l e p h y s i c a l custody of the c h i l d , t o 

e s t a b l i s h a schedu l e f o r the f a t h e r ' s v i s i t a t i o n w i t h the 

c h i l d , and t o determine the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n 

p u r s u a n t t o Rule 32, A l a . R. Jud. Admin. 

The mother i s awarded $2, 657 as an a t t o r n e y fee on 

a p p e a l . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Moore, J . , con c u r s . 

Thompson, P.J., and Bryan and Thomas, J J . , concur i n the 

r e s u l t , w i t h o u t w r i t i n g s . 
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