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THOMAS, Judge. 

Xiangming Zha ("the husband") appeals from a judgment of 

the M o b i l e C i r c u i t C ourt ("the t r i a l c o u r t " ) d i v o r c i n g him 

from Ningyong Xu ("the w i f e " ) and d i v i d i n g the p a r t i e s ' 

m a r i t a l p r o p e r t y . 
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The p a r t i e s were m a r r i e d i n China on May 17, 2002. The 

w i f e f i l e d a c o m p l a i n t f o r a d i v o r c e i n the t r i a l c o u r t on 

June 20, 2011. 1 The husband f i l e d an answer t o the c o m p l a i n t 

on J u l y 19, 2011. The t r i a l c o u r t conducted a h e a r i n g on 

October 27, 2011, a t which i t hea r d e v i d e n c e ore te n u s . The 

t r i a l c o u r t e n t e r e d a judgment on November 4, 2011, d i v o r c i n g 

the p a r t i e s , awarding c u s t o d y of the p a r t i e s ' minor c h i l d t o 

the w i f e and v i s i t a t i o n t o the husband, and d i v i d i n g the 

p a r t i e s ' m a r i t a l p r o p e r t y . The d i v o r c e judgment o r d e r e d the 

husband t o pay the w i f e $834 per month i n c h i l d s u p p o r t , $230 

per month toward p r i v a t e - s c h o o l t u i t i o n , and $750 per month 

f o r t h r e e y e a r s i n r e h a b i l i t a t i v e a limony. The judgment a l s o 

p r o v i d e d t h a t , 

" [ w ] i t h r e s p e c t t o the f i n a n c i a l a c c o u n t s , the w i f e 
s h a l l be awarded a l l accounts i n her name and the 
husband s h a l l be awarded a l l accounts t h a t are i n 
h i s name. However, the w i f e i s awarded a judgment 
a g a i n s t the husband r e p r e s e n t i n g an a d d i t i o n a l 
p r o p e r t y s e t t l e m e n t , i n the amount of $18,500.00. 
The husband s h a l l make arrangements t o pay same 
judgment t o the w i f e w i t h i n 6 weeks from the date of 
t h i s o r d e r . " 

1The r e c o r d i n d i c a t e s t h a t the p a r t i e s moved t o M o b i l e 
County i n J u l y 2009. 
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The husband f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment on November 16, 2011. On November 30, 2011, the w i f e 

f i l e d a motion t o a l t e r , amend, or v a c a t e the judgment. A f t e r 

a h e a r i n g on January 18, 2012, the t r i a l c o u r t e n t e r e d an 

o r d e r on January 19, 2012, g r a n t i n g the w i f e ' s postjudgment 

motion i n s o f a r as i t p e r t a i n e d t o v i s i t a t i o n and g r a n t i n g the 

husband's postjudgment motion i n s o f a r as i t p e r t a i n e d t o 

p r i v a t e - s c h o o l t u i t i o n ; the t r i a l c o u r t d e n i e d a l l o t h e r 

r e q u e s t s f o r r e l i e f . The husband f i l e d a t i m e l y a p p e a l w i t h 

t h i s c o u r t on F e b r u a r y 2, 2012. 

The o n l y i s s u e the husband a s s e r t s i n h i s b r i e f concerns 

the $18,500 a d d i t i o n a l p r o p e r t y s e t t l e m e n t , which we w i l l 

r e f e r t o as an award of a l i m o n y i n g r o s s . The husband does 

not d i s p u t e the amount of the award. R a t h e r , he argues t h a t 

the t r i a l c o u r t e r r e d by awarding the w i f e a p o r t i o n of h i s 

r e t i r e m e n t accounts because the p a r t i e s had been m a r r i e d l e s s 

than 10 y e a r s a t the time the c o m p l a i n t f o r a d i v o r c e was 

f i l e d . 

"'The t r i a l c o u r t i n t h i s case a p p l i e d the law 
to u n d i s p u t e d , s t i p u l a t e d f a c t s . Our r e v i e w 
t h e r e f o r e i s de novo. 

"'"'When r e v i e w i n g a case i n which the 
t r i a l c o u r t s a t w i t h o u t a j u r y and hear d 
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evi d e n c e i n the form o f s t i p u l a t i o n s , 
b r i e f s , and the w r i t i n g s o f the p a r t i e s , 
t h i s C o u r t s i t s i n judgment o f the 
e v i d e n c e ; t h e r e i s no presumption o f 
c o r r e c t n e s s . O l d Southern L i f e I n s . Co. v.  
W i l l i a m s , 544 So. 2d 941, 942 ( A l a . 1989); 
C r a i g C o n s t r . Co. v. He n d r i x , 568 So. 2d 
752, 756 ( A l a . 1990) . When [an a p p e l l a t e 
c o u r t ] must determine i f the t r i a l c o u r t 
m i s a p p l i e d the law t o the u n d i s p u t e d f a c t s , 
the s t a n d a r d of r e v i e w i s de novo, and no 
presumption of c o r r e c t n e s s i s g i v e n the 
d e c i s i o n of the t r i a l c o u r t . S t a t e Dep't of  
Revenue v. Garner, 812 So. 2d 380, 382 
(A l a . C i v . App. 2001); see a l s o Ex p a r t e  
Graham, 702 So. 2d 1215 ( A l a . 1997) 

Adams v. Adams, [Ms. 2100787, A p r i l 20, 2012] So. 3d , 

(A l a . C i v . App. 2012) ( q u o t i n g Town of Westover v. Bynum, 

68 So. 3d 840, 842 ( A l a . C i v . App. 2011), q u o t i n g i n t u r n 

American Res. I n s . Co. v. H&H Stephens C o n s t r . I n c . , 939 So. 

2d 868, 872-73 ( A l a . 2006), q u o t i n g i n t u r n Bean Dredging,  

L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 513, 516-17 

( A l a . 2 0 03)). I t was u n d i s p u t e d t h a t the p a r t i e s had not been 

m a r r i e d f o r 10 years and t h a t the p a r t i e s had agreed upon the 

i n f o r m a t i o n p r o v i d e d t o the t r i a l c o u r t r e g a r d i n g t h e i r 

r e s p e c t i v e f i n a n c i a l a c c o u n t s . That i n f o r m a t i o n i n d i c a t e d 

t h a t the husband had f o u r r e t i r e m e n t accounts t h a t t o t a l e d 

$123,716.67 and t h r e e n o n - r e t i r e m e n t accounts worth $6,014.85. 
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The husband i s c o r r e c t t h a t § 3 0 - 2 - 5 1 ( b ) ( 1 ) , A l a . Code 

1975, p r e c l u d e d the t r i a l judge from awarding the w i f e an 

i n t e r e s t i n the husband's r e t i r e m e n t b e n e f i t s . S e c t i o n 30-2-

51(b)(1) p r o v i d e s : 

"(b) The judge, a t h i s or her d i s c r e t i o n , may 
i n c l u d e i n the e s t a t e of e i t h e r spouse the p r e s e n t 
v a l u e of any f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , 
t h a t a spouse may have a v e s t e d i n t e r e s t i n or may 
be r e c e i v i n g on the date the a c t i o n f o r d i v o r c e i s 
f i l e d , p r o v i d e d t h a t the f o l l o w i n g c o n d i t i o n s are 
met: 

"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 y e a r s d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated." 

In the d i v o r c e judgment, the t r i a l c o u r t d i d not 

s p e c i f i c a l l y award the w i f e any i n t e r e s t i n the husband's 

r e t i r e m e n t a c c o u n t s . However, alimony i n g r o s s i s a form of 

p r o p e r t y s e t t l e m e n t and must be "'payable out of the p r e s e n t 

e s t a t e of the p a y i n g spouse as i t e x i s t s a t the time of the 

d i v o r c e . ' " Redden v. Redden, 44 So. 3d 508, 513 ( A l a . C i v . 

App. 2 0 0 9 ) ( q u o t i n g TenEyck v. TenEyck, 885 So. 2d 146, 151-52 

( A l a . C i v . App. 2003)). The husband p o i n t s out t h a t he does 

not have the a s s e t s , o t h e r than h i s r e t i r e m e n t a c c o u n t s , w i t h 

which t o pay the $18,500 a l i m o n y - i n - g r o s s award. 

D u r i n g the t r i a l , the t r i a l judge commented: 
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"The p a r t i e s a l s o have s e v e r a l a ccounts which are 
s e t out i n Court E x h i b i t Number 5, t h a t are today's 
b a l a n c e s on these a c c o u n t s . Some of t h e s e accounts  
are IRA accounts and s i n c e the p a r t i e s have not been  
m a r r i e d f o r t e n y e a r s , the Court might award a  
judgment r a t h e r than a d i v i s i o n of the accounts  
i t s e l f . And so I am g o i n g t o d e c i d e what w i l l be 
f a i r i n l i g h t of the t o t a l i t y of those accounts and 
the c i r c u m s t a n c e s t h a t I ' l l hear today." 

(Emphasis added.) The t r i a l judge a l s o s t a t e d the f o l l o w i n g : 

"Now, I can c o n s i d e r the v a l u e of a r e t i r e m e n t even 
though I might not be a b l e t o a s s i g n a p o r t i o n of a 
r e t i r e m e n t , but I can c o n s i d e r i t i n my o t h e r w i s e 
break down." 

Based upon those comments, i t appears t h a t the t r i a l 

judge may have c o n s i d e r e d the husband's r e t i r e m e n t accounts i n 

the f i n a l d i s t r i b u t i o n of p r o p e r t y . Because the p a r t i e s were 

not m a r r i e d f o r the s t a t u t o r i l y r e q u i r e d 10 y e a r s , the w i f e 

was not e n t i t l e d t o any p o r t i o n of the husband's r e t i r e m e n t 

accounts as p a r t of the p r o p e r t y d i v i s i o n . H a t l e y v. H a t l e y , 

51 So. 3d 1031, 1037 ( A l a . C i v . App. 2010). We note t h a t the 

t r i a l c o u r t ' s judgment does not s t a t e t h a t the a l i m o n y - i n -

g r o s s award i s based upon the husband's r e t i r e m e n t a c c o u n t s . 

However, i n l i g h t of the t r i a l judge's comments r e g a r d i n g the 

r e t i r e m e n t a c c o u n t s , we must r e v e r s e the award of alimony i n 

g r o s s t o the w i f e . 
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We r e v i e w the award of alimony and the d i v i s i o n of 

m a r i t a l p r o p e r t y t o g e t h e r t o determine whether the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n . See H a t l e y , 51 So. 3d a t 1034. 

Because we determine t h a t the t r i a l c o u r t e r r e d i n s o f a r as i t 

c o n s i d e r e d the husband's r e t i r e m e n t accounts i n i t s d i v i s i o n 

of p r o p e r t y , we must r e v e r s e the t r i a l c o u r t ' s judgment as t o 

both the p r o p e r t y d i v i s i o n and the alimony award. I d . Upon 

remand, the t r i a l c o u r t may a d j u s t those awards so as t o 

i n s t i t u t e an e q u i t a b l e p r o p e r t y d i v i s i o n between the p a r t i e s . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , J . , co n c u r s . 

Thompson, P.J., and Bryan and Moore, J J . , concur i n the 

r e s u l t , w i t h o u t w r i t i n g s . 
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