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PITTMAN, Judge. 

McAbee C o n s t r u c t i o n , I n c . ("McAbee"), appeals from a 

judgment awarding E l v i n L. A l l d a y , J r . , p e r m a n e n t - t o t a l -

d i s a b i l i t y b e n e f i t s p u r s u a n t t o the Alabama W o r k e r s ' 
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Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the 

A c t " ) . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

A l l d a y had been employed as a b o i l e r m a k e r s i n c e 1986, 

w o r k i n g a t u n i o n pay s c a l e f o r d i f f e r e n t employers on v a r i o u s 

j o b s i t e s . A l l d a y e x p l a i n e d t h a t a b o i l e r m a k e r ' s j o b r e q u i r e s 

heavy l i f t i n g and h a r d l a b o r and encompasses the s k i l l s of a 

p i p e f i t t e r , a m i l l w r i g h t , and a w elder i n r e p a i r i n g and 

i n s t a l l i n g equipment used on i n d u s t r i a l h e a t i n g systems. 

A l l d a y had r o u t i n e l y chosen t o work o n l y 40 weeks per y e a r , 

e l e c t i n g t o spend time w i t h h i s f a m i l y and pursue h i s hobbies 

of h u n t i n g , f i s h i n g , and w o r k i n g on a u t o m o b i l e s d u r i n g the 

o t h e r 12 weeks of the y e a r . D u r i n g h i s c a r e e r as a 

b o i l e r m a k e r , A l l d a y had s u s t a i n e d s e v e r a l w o r k - r e l a t e d 

i n j u r i e s , i n c l u d i n g a low-back i n j u r y i n 1999 and i n j u r i e s t o 

h i s s h o u l d e r s i n 1992 and 1998 t h a t had n e c e s s i t a t e d f o u r 

s u r g i c a l p r o c e d u r e s . 

A l l d a y worked f o r McAbee f o r f i v e days — Monday, June 5 

through F r i d a y , June 9, 2006 — d u r i n g a temporary shutdown of 

the G e o r g i a - P a c i f i c p u l p and paper m i l l i n Pennington. On the 

a f t e r n o o n of Wednesday, June 7, 2006, he was i n j u r e d d u r i n g 

2 



2110461 

the i n s t a l l a t i o n of an e x p a n s i o n j o i n t i n the ductwork t o a 

b o i l e r i n the p l a n t . A c c o r d i n g t o A l l d a y , the exp a n s i o n j o i n t 

weighed between 800 and 1,000 pounds. A l l d a y was on top of 

the ductwork, a p p r o x i m a t e l y 15 f e e t o f f the ground, t r y i n g t o 

maneuver the e x p a n s i o n j o i n t i n t o p l a c e as workers below him 

were u s i n g two-by-fours t o push the e x p a n s i o n j o i n t upward. 

Suddenly, the j o i n t began t o s l i p down toward the workers on 

the ground. As A l l d a y was a t t e m p t i n g t o h o l d the j o i n t and 

p u l l i t toward him, he f e l t a j o l t and e x p e r i e n c e d p a i n i n h i s 

neck, s h o u l d e r s , and back. A l l d a y f i n i s h e d h i s s h i f t on 

Wednesday, June 7, and r e p o r t e d the a c c i d e n t t o s a f e t y 

c o o r d i n a t o r J o e l K e l l y the f o l l o w i n g morning, Thursday, June 

8. The employer's f i r s t r e p o r t of i n j u r y r e f l e c t s t h a t A l l d a y 

had r e p o r t e d o n l y arm and s h o u l d e r i n j u r i e s and not a back 

i n j u r y . A l l d a y d e c l i n e d m e d i c a l t r e a t m e n t and c o n t i n u e d t o 

work on Thursday and F r i d a y . On Monday, June 12, A l l d a y 

t e l e p h o n e d McAbee s i t e s u p e r i n t e n d e n t Mickey Jones and 

r e p o r t e d t h a t , w h i l e he had been d r i v i n g home t o C i t r o n e l l e 

a f t e r the j o b had ended on F r i d a y , the p a i n i n h i s back had 

i n c r e a s e d and had become even more severe over the weekend. 
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A l l d a y asked Jones t o s c h e d u l e an appointment f o r him w i t h a 

p h y s i c i a n . 

On June 20, 2006, A l l d a y c o n s u l t e d Dr. Andre J . Fontana, 

a M o b i l e o r t h o p e d i c surgeon who had t r e a t e d A l l d a y f o r o t h e r 

o n - t h e - j o b i n j u r i e s and had performed a l l f o u r of A l l d a y ' s 

p r e v i o u s s h o u l d e r s u r g e r i e s . Dr. Fontana's o f f i c e notes f o r 

t h a t day i n d i c a t e t h a t A l l d a y had complained of neck p a i n , 

b i l a t e r a l s h o u l d e r p a i n , and low-back p a i n as a consequence of 

a w o r k - r e l a t e d a c c i d e n t on June 7. Dr. Fontana o r d e r e d a 

magnetic resonance image ("MRI") of A l l d a y ' s lumbar s p i n e and 

n e r v e - c o n d u c t i o n s t u d i e s . The MRI r e v e a l e d no acute i n j u r y 

and no change from a p r e v i o u s MRI t h a t had been performed i n 

December 1999. L i k e the 1999 MRI, the 2006 MRI i n d i c a t e d 

d e g e n e r a t i v e changes i n A l l d a y ' s lumbar s p i n e , i n c l u d i n g 

b u l g i n g d i s k s a t L4-5 and L5-S1 and b i l a t e r a l s t e n o s i s a t L5-

S1, w i t h p o s s i b l e n a r r o w i n g of the n e r v e - r o o t space. The 

n e r v e - c o n d u c t i o n s t u d i e s r e v e a l e d t h a t A l l d a y was s u f f e r i n g 

from p r e v i o u s l y undiagnosed c a r p a l - t u n n e l syndrome. 

Dr. Fontana t r e a t e d A l l d a y f o r a y e a r . He a d m i n i s t e r e d 

e p i d u r a l b l o c k s and c o r t i s o n e s h o t s i n A l l d a y ' s lumbar s p i n e , 

p r e s c r i b e d n a r c o t i c p a i n r e l i e v e r s , sent A l l d a y t o p h y s i c a l 
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t h e r a p y , and r e f e r r e d him t o a p s y c h i a t r i s t f o r t r e a t m e n t of 

d e p r e s s i o n . N o t h i n g , however, p r o v i d e d A l l d a y w i t h any 

l a s t i n g r e l i e f from d e b i l i t a t i n g p a i n t h a t , A l l d a y s a i d , was 

p r e v e n t i n g him from w o r k i n g and c a r r y i n g on h i s normal d a i l y 

a c t i v i t i e s . 

Dr. Fontana r e f e r r e d A l l d a y t o Dr. Tim R e v e l s f o r a 

d i s c u s s i o n of s u r g i c a l o p t i o n s . A f t e r c o n s u l t i n g w i t h Dr. 

R e v e l s , A l l d a y was unsure as t o whether he s h o u l d undergo 

lumbar s u r g e r y , and he r e t u r n e d t o Dr. Fontana, r e q u e s t i n g t o 

be r e f e r r e d t o Dr. James L. West I I I , an o r t h o p e d i c surgeon 

who s p e c i a l i z e s i n s p i n a l s u r g e r y , f o r a second o p i n i o n . 

When Dr. West f i r s t saw A l l d a y i n June 2007, A l l d a y 

complained of severe low-back p a i n r a d i a t i n g i n t o h i s b u t t o c k s 

and b o t h l e g s . Dr. West s t a t e d t h a t , a f t e r he had o u t l i n e d 

the r i s k s of l u m b a r - f u s i o n s u r g e r y , A l l d a y had d e c i d e d t o 

c o n s i d e r the m a t t e r f u r t h e r and Dr. West had r e f e r r e d A l l d a y 

t o Dr. C h r i s N i c o l s , a pain-management s p e c i a l i s t . The p a i n -

management p r o t o c o l p r o v ed t o be u n s u c c e s s f u l , and A l l d a y 

r e t u r n e d t o Dr. West on August 14, 2007, s t a t i n g t h a t he had 

d e c i d e d t o have the s u r g e r y . On August 27, 2007, Dr. West 

performed a t w o - l e v e l lumbar f u s i o n a t L4-5 and L5-S1 and a 
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decompressive laminectomy a t L4-5 and L5-S1, w i t h 

f oraminotomies of the L4, L5, and S1 nerve r o o t s . Dr. West 

determined t h a t A l l d a y had reached maximum m e d i c a l improvement 

("MMI") on March 14, 2008, and t h a t he c o u l d r e t u r n t o work 

w i t h i n the g u i d e l i n e s of a f u n c t i o n a l - c a p a c i t y e v a l u a t i o n 

("FCE") t h a t had been conducted on F e b r u a r y 18, 2008. 

F o l l o w i n g the a c c i d e n t , McAbee p a i d A l l d a y ' s m e d i c a l 

expenses and t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s from June 20, 

2006, u n t i l March 31, 2008. On F e b r u a r y 13, 2008, A l l d a y 

f i l e d a c o m p l a i n t s e e k i n g p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s 

f o r the June 7, 2006, i n j u r y t o h i s lower back. McAbee 

answered the c o m p l a i n t , a s s e r t i n g , among o t h e r t h i n g s , t h a t 

A l l d a y had f a i l e d t o n o t i f y i t of a back i n j u r y and d enying 

t h a t A l l d a y was permanently and t o t a l l y d i s a b l e d . The case 

was t r i e d on October 1, 2010. 

The t r i a l c o u r t a d m i t t e d documentary e v i d e n c e , i n c l u d i n g 

the d e p o s i t i o n t e s t i m o n y and m e d i c a l r e c o r d s of Dr. Fontana 

and Dr. West, the m e d i c a l r e c o r d s of IWR Therapy Systems 

p e r t a i n i n g t o A l l d a y ' s FCE, and the m e d i c a l r e c o r d s p e r t a i n i n g 

t o A l l d a y ' s t r e a t m e n t by p s y c h o l o g i s t M i c h a e l Rosenbaum, Ph.D. 

6 



2110461 

A l l d a y t e s t i f i e d t h a t h i s p a i n was worse a f t e r the lumbar 

s u r g e r y than i t had been b e f o r e the s u r g e r y ; he s u f f e r s from 

p a i n t h a t averages an i n t e n s i t y of 7 on a 1 0 - p o i n t s c a l e . He 

a l s o t e s t i f i e d t h a t h i s c o g n i t i v e a b i l i t i e s are i m p a i r e d by 

the m e d i c a t i o n s he t a k e s on a d a i l y b a s i s : 

acetaminophen/hydrocodone (a n a r c o t i c p a i n r e l i e v e r ) ; 

c a r i s o p r o d o l (a muscle r e l a x e r ) ; p r e g a b a l i n (a n e u r o p a t h i c 

p a i n r e l i e v e r f o r damaged n e r v e s ) ; e s c i t a l o p r a m o x a l a t e (an 

a n t i d e p r e s s a n t ) ; and z o l p i d e m (a s e d a t i v e / s l e e p a i d ) . 

A l l d a y s t a t e d t h a t , because h i s w i f e i s a nurse who works 

the n i g h t s h i f t , he i s r e s p o n s i b l e f o r g e t t i n g h i s s i x - y e a r -

o l d son t o s c h o o l i n the morning. A f t e r s h o u l d e r i n g t h a t 

r e s p o n s i b i l i t y , A l l d a y s a i d , he i s e x t r e m e l y l i m i t e d i n what 

e l s e he can do each day. He uses a r i d i n g lawnmower t o c u t 

the g r a s s , but, he s a i d , t h a t t a s k r e q u i r e s two days t o 

complete because he must take f r e q u e n t b r e a k s . He s l e e p s o n l y 

t h r e e or f o u r hours a t a time, and, i n h i s waking hours, he 

must change p o s i t i o n s o f t e n t o r e l i e v e the p r e s s u r e on h i s 

back. 
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K r i s t e n Baker, a former employee of IWR Therapy Systems, 

reached the f o l l o w i n g c o n c l u s i o n s a f t e r c o n d u c t i n g A l l d a y ' s 

FCE: 

" [ A l l d a y ] demonstrated a b i l i t y t o l i f t i n the 
s e d e n t a r y p h y s i c a l demand l e v e l of t e n pounds a t 
knee t o s h o u l d e r . However, secondary t o symptom 
m a g n i f i c a t i o n c h a r a c t e r i s t i c s , s e l f - l i m i t i n g 
b e h a v i o r , and [nine] demonstrated i n c o n s i s t e n c i e s , 
[ A l l d a y ' s ] a c t u a l c a p a b i l i t i e s may be q u e s t i o n a b l e , 
and recommendations are d i f f i c u l t t o make. ... 
A l t h o u g h e f f o r t s d i d not appear maximal or 
c o n s i s t e n t , these are the l e v e l s [ A l l d a y ] was 
w i l l i n g t o p e r f o r m . " 1 

In August 2008, A l l d a y c o n s u l t e d Dr. M i c h a e l Rosenbaum, a 

p s y c h o l o g i s t , f o r d e p r e s s i o n . The t r i a l c o u r t a d m i t t e d Dr. 

Rosenbaum's t r e a t m e n t r e c o r d s i n e v i d e n c e . In an o f f i c e note 

d a t e d September 18, 2008, Dr. Rosenbaum s t a t e d : 

" [ A l l d a y ] mentioned t h a t ... the i n c r e a s e i n h i s 
l e v e l of p a i n ... has had a l i m i t i n g e f f e c t on h i s 
a c t i v i t i e s . I e n a b l e d [ A l l d a y ] t o r e c o g n i z e t h a t 
[ h i s ] d e p r e s s i o n and a n x i e t y make[] i t more 
d i f f i c u l t f o r him t o t o l e r a t e the p a i n , c o n t r i b u t i n g 
t o h i s p e r c e p t i o n of the p a i n as b e i n g a t a g r e a t e r 

l e v e l . " 

P a t r i c i a Russo, A l l d a y ' s v o c a t i o n a l e x p e r t , t e s t i f i e d 

t h a t , based upon her two-hour i n t e r v i e w w i t h A l l d a y and a 

1 D u r i n g p h y s i c a l - t h e r a p y s e s s i o n s under the s u p e r v i s i o n 
of Dr. Fontana i n October and November 2006, the p h y s i c a l 
t h e r a p i s t s had a l s o n o t e d s y m p t o m - m a g n i f i c a t i o n 
c h a r a c t e r i s t i c s and i n c o n s i s t e n t e f f o r t by A l l d a y . 
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r e v i e w of A l l d a y ' s m e d i c a l r e c o r d s , the d e p o s i t i o n t e s t i m o n y 

of A l l d a y ' s p h y s i c i a n s , and the FCE r e p o r t , she c o n c l u d e d t h a t 

A l l d a y was 100 p e r c e n t v o c a t i o n a l l y d i s a b l e d as a r e s u l t of 

h i s p r i o r s h o u l d e r problems, c a r p a l - t u n n e l syndrome, and h i s 

low-back p a i n . 

In d e p o s i t i o n t e s t i m o n y , Dr. Fontana s t a t e d t h a t A l l d a y ' s 

1999 back i n j u r y had r e s o l v e d w i t h i n t h r e e or f o u r months and 

t h a t A l l d a y had c o n t i n u e d t o work w i t h o u t f u r t h e r back 

symptoms u n t i l the w o r k - r e l a t e d a c c i d e n t on June 7, 2006. Dr. 

Fontana o p i n e d t h a t the back p a i n t h a t A l l d a y was c u r r e n t l y 

e x p e r i e n c i n g c o u l d have been brought on even w i t h o u t a 

t r a u m a t i c i n j u r y , and, he s a i d , i f A l l d a y had r e p o r t e d back 

p a i n t o McAbee a f t e r the a c c i d e n t , he c o u l d s t a t e , t o a 

r e a s o n a b l e degree of m e d i c a l c e r t a i n t y , t h a t t h e r e was a 

c a u s a t i v e r e l a t i o n between the p a i n and the a c c i d e n t . When 

i n f o r m e d t h a t A l l d a y had r e p o r t e d back p a i n on the Monday 

f o l l o w i n g the a c c i d e n t , Dr. Fontana s t a t e d t h a t i t was "not 

u n u s u a l " t o r e p o r t a back i n j u r y a f t e r s e v e r a l days of 

i n c r e a s i n g l y s evere back p a i n . 

In d e p o s i t i o n t e s t i m o n y , Dr. West acknowledged t h a t the 

s u r g e r y had not h e l p e d A l l d a y . He o p i n e d t h a t A l l d a y ' s work-
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r e l a t e d a c c i d e n t on June 7, 2006, had e i t h e r e x a c e r b a t e d or 

caused the back problems from which A l l d a y was c u r r e n t l y 

s u f f e r i n g . 

On August 30, 2011, the t r i a l c o u r t e n t e r e d a judgment 

d e t e r m i n i n g t h a t A l l d a y was permanently and t o t a l l y d i s a b l e d 

as a r e s u l t of a June 7, 2006, i n j u r y t o h i s lumbar s p i n e and 

awarding him b e n e f i t s under the A c t i n accordance w i t h t h a t 

d e t e r m i n a t i o n . McAbee's postjudgment motion was d e n i e d by 

o p e r a t i o n of law p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., a f t e r 

which i t f i l e d a t i m e l y a p p e a l t o t h i s c o u r t . 

Our r e v i e w i s governed by the A c t , which s t a t e s , i n 

p e r t i n e n t p a r t : " I n r e v i e w i n g the s t a n d a r d of p r o o f ... and 

o t h e r l e g a l i s s u e s , r e v i e w by the Court of C i v i l A ppeals s h a l l 

be w i t h o u t a presumption of c o r r e c t n e s s . " A l a . Code 1975, 

§ 25-5-81(e) (1). See a l s o Ex p a r t e T r i n i t y Indus., I n c . , 680 

So. 2d 262, 268 ( A l a . 1996). " I n r e v i e w i n g pure f i n d i n g s of 

f a c t , the f i n d i n g of the c i r c u i t c o u r t s h a l l not be r e v e r s e d 

i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " A l a . 

Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) . S u b s t a n t i a l e v i d e n c e i s 

"'evidence of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
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e x i s t e n c e of the f a c t sought t o be prov e d . ' " Ex p a r t e T r i n i t y  

Indus., 680 So. 2d a t 269 ( q u o t i n g West v. Founders L i f e  

A ssurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989), and 

c i t i n g § 12-21-12(d), A l a . Code 1975). 

On a p p e a l , McAbee p r e s e n t s seven i s s u e s f o r our r e v i e w : 

(1) whether A l l d a y p r o v i d e d n o t i c e of a back i n j u r y ; (2) 

whether the t r i a l c o u r t ' s f i n d i n g — t h a t the June 7, 2006, 

a c c i d e n t was the m e d i c a l cause of A l l d a y ' s back i n j u r y — i s 

su p p o r t e d by s u b s t a n t i a l e v i d e n c e ; (3) whether the t r i a l 

c o u r t ' s p e r m a n e n t - t o t a l - d i s a b i l i t y d e t e r m i n a t i o n i s s u p p o r t e d 

by s u b s t a n t i a l e v i d e n c e ; (4) whether the r e f e r e n c e i n the 

t r i a l c o u r t ' s judgment t o A l l d a y ' s d e p r e s s i o n i n d i c a t e s t h a t 

the t r i a l c o u r t d e termined t h a t the d e p r e s s i o n was the 

pr o x i m a t e r e s u l t of a w o r k - r e l a t e d i n j u r y ; (5) whether the 

t r i a l c o u r t p r o p e r l y c a l c u l a t e d A l l d a y ' s average weekly 

e a r n i n g s ; (6) whether the t r i a l c o u r t e r r e d i n awarding 

b e n e f i t s f o r the remainder of A l l d a y ' s l i f e ; and (7) whether 

the t r i a l c o u r t e r r e d i n c a l c u l a t i n g b e n e f i t s and an a t t o r n e y 

f e e . 
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N o t i c e 

McAbee contends t h a t A l l d a y ' s n o t i c e of the w o r k - r e l a t e d 

a c c i d e n t was inadequate because A l l d a y d i d not s p e c i f y t h a t he 

had s u f f e r e d a back i n j u r y . S e c t i o n 25-5-78, A l a . Code 1975, 

p r o v i d e s , i n p e r t i n e n t p a r t , t h a t "an i n j u r e d employee or the 

employee's r e p r e s e n t a t i v e , w i t h i n f i v e days a f t e r the 

o c c u r r e n c e of an a c c i d e n t , s h a l l g i v e or cause t o be g i v e n t o 

the employer w r i t t e n n o t i c e of the a c c i d e n t . " (Emphasis 

added.) 

"The c l a i m a n t need not n o t i f y the employer of the 
e x a c t n a t u r e of the i n j u r y t h a t f l o w s from the 
a c c i d e n t . 6 2 And the employer need not a c q u i r e a c t u a l 
knowledge of the n a t u r e or e x t e n t of the i n j u r y i n 
or d e r t o meet the s t a t u t o r y r e q u i r e m e n t . 

" 6 2See ... Ragland B r i c k Co. v. Campbell, 409 
So. 2d 443 ( A l a . C i v . App. 1982) (al t h o u g h e v i d e n c e 
was i n d i s p u t e over whether employee n o t i f i e d 
employer t h a t he had i n j u r e d h i s back i n 
w o r k - r e l a t e d f a l l , c o n f l i c t was i m m a t e r i a l s i n c e 
n o t i c e of a c c i d e n t , not n o t i c e of i n j u r y , i s a l l 
t h a t i s r e q u i r e d ) " 

2 T e r r y A. Moore, Alabama Workers' Compensation § 22:12 a t 

452-53 (1998). The t r i a l c o u r t c o r r e c t l y c o n c l u d e d t h a t 

A l l d a y had p r o v i d e d McAbee w i t h adequate n o t i c e of the 

a c c i d e n t . 

12 



2110461 

M e d i c a l C a u s a t i o n 

McAbee argues t h a t A l l d a y ' s back problems p r e d a t e d h i s 

f i v e - d a y p e r i o d of employment w i t h McAbee and had no c a u s a l 

r e l a t i o n t o the w o r k - r e l a t e d a c c i d e n t t h a t o c c u r r e d on June 7, 

2006. McAbee p o i n t s out t h a t the 2006 MRI of A l l d a y ' s lumbar 

s p i n e was unchanged from a 1999 MRI of h i s lumbar s p i n e , 

i n d i c a t i n g , i t says, t h a t d e g e n e r a t i v e d i s k d i s e a s e and a 1999 

back i n j u r y were the m e d i c a l causes of A l l d a y ' s c u r r e n t back 

problems. 

" I t i s not n e c e s s a r y t h a t the e m p l o y m e n t - r e l a t e d 
i n j u r y be the s o l e cause, or the dominant cause, of 
the [ d i s a b i l i t y ] , so l o n g as i t was a c o n t r i b u t i n g 
cause. See Ex p a r t e V a l d e z , 636 So. 2d 401 ( A l a . 
1994). I f the employee s u f f e r s from a l a t e n t 
p r e e x i s t i n g c o n d i t i o n t h a t i n e v i t a b l y w i l l produce 
i n j u r y or death, but the employment a c t s on the 
p r e e x i s t i n g c o n d i t i o n t o h a s t e n the appearance of 
symptoms or a c c e l e r a t e i t s i n j u r i o u s consequences, 
the employment w i l l be c o n s i d e r e d the m e d i c a l cause 
of the r e s u l t i n g i n j u r y . See, e.g., T a y l o r v. M o b i l e  
P u l l e y & Mach. Works, I n c . , 714 So. 2d 300 ( A l a . 
C i v . App. 19 97)." 

A s s o c i a t e d G r o c e r s of the South, I n c . v. Goodwin, 965 So. 2d 

1102, 1110 ( A l a . C i v . App. 2007). 

Dr. Fontana, who had t r e a t e d A l l d a y f o r many years f o r 

o t h e r o r t h o p e d i c problems, s t a t e d t h a t , g i v e n A l l d a y ' s 

p r e e x i s t i n g d e g e n e r a t i v e d i s k d i s e a s e and 1999 back i n j u r y , 
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A l l d a y ' s c u r r e n t back problems c o u l d have a r i s e n even i n the 

absence of any t r a u m a t i c event. N e v e r t h e l e s s , because 

A l l d a y ' s 1999 back i n j u r y had r e s o l v e d i n a few months and 

A l l d a y had c o n t i n u e d t o work a t a p h y s i c a l l y demanding j o b f o r 

seven years w i t h o u t c o m p l a i n i n g of back p a i n , Dr. Fontana 

a t t r i b u t e d the m e d i c a l cause of A l l d a y ' s c u r r e n t back p a i n t o 

the new i n j u r y on June 7, 2006. "A t r i a l c o u r t may i n f e r 

m e d i c a l c a u s a t i o n from c i r c u m s t a n t i a l e v i d e n c e i n d i c a t i n g 

t h a t , b e f o r e the a c c i d e n t , the worker was w o r k i n g n o r m a l l y 

w i t h no d i s a b l i n g symptoms but t h a t , i m m e d i a t e l y a f t e r w a r d s , 

those symptoms appeared and have p e r s i s t e d ever s i n c e . See  

B o i s e Cascade Corp. v. Jackson, 997 So. 2d 1042, 1047 ( A l a . 

C i v . App. 2008) ( c i t i n g Alamo v. PCH H o t e l s & R e s o r t s , I n c . , 

987 So. 2d 598, 603 ( A l a . C i v . App. 2007) (Moore, J . , 

c o n c u r r i n g s p e c i a l l y ) ) . " Waters B r o s . C o n t r a c t o r s , I n c . v.  

Wimberley, 20 So. 3d 125, 134 ( A l a . C i v . App. 2009) . See a l s o  

E q u i t y Group-Alabama Div . v. H a r r i s , 55 So. 3d 299, 311 ( A l a . 

C i v . App. 2010). 

Dr. West a l s o o p i n e d t h a t A l l d a y ' s back p a i n had been 

caused or e x a c e r b a t e d by the w o r k - r e l a t e d a c c i d e n t on June 7, 

2006. The e x p e r t t e s t i m o n y r e l a t i n g t o m e d i c a l c a u s a t i o n i n 
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t h i s case was u n c o n t r a d i c t e d . The t r i a l c o u r t ' s m e d i c a l -

c a u s a t i o n f i n d i n g was s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 

Permanent T o t a l D i s a b i l i t y 

"Permanent t o t a l d i s a b i l i t y " i s d e f i n e d as "any p h y s i c a l 

i n j u r y ... r e s u l t i n g from an a c c i d e n t , which i n j u r y ... 

permanently and t o t a l l y i n c a p a c i t a t e s the employee from 

w o r k i n g a t and b e i n g r e t r a i n e d f o r g a i n f u l employment." A l a . 

Code 1975, § 2 5 - 5 - 5 7 ( a ) ( 4 ) d . " T o t a l d i s a b i l i t y does not mean 

a b s o l u t e h e l p l e s s n e s s ; r a t h e r , i t means t h a t the employee i s 

not a b l e t o p e r f o r m h i s or her t r a d e and i s unable t o o b t a i n 

o t h e r r e a s o n a b l y g a i n f u l employment." Dolgencorp, I n c . v.  

Hudson, 924 So. 2d 727, 734 ( A l a . C i v . App. 2005). 

" ' [ G ] a i n f u l employment means employment s i m i l a r i n 

remuneration t o t h a t earned p r i o r t o the i n j u r y . I m p l i c i t i n 

t h i s i s t h a t the g a i n f u l employment sought t o be r e s t o r e d must 

be " s u i t a b l e . " By " s u i t a b l e " we mean employment which i s 

co m p a t i b l e w i t h the employee's p r e - i n j u r y o c c u p a t i o n , age, 

e d u c a t i o n , and a p t i t u d e . ' " Trans Mart, I n c . v. Brewer, 630 

So. 2d 469, 471 ( A l a . C i v . App. 1993) ( q u o t i n g Ex p a r t e Beaver  

V a l l e y Corp., 477 So. 2d 408, 412 ( A l a . 1985)). 
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A l l d a y was 51 years o l d a t the time of t r i a l . The r e c o r d 

c o n t a i n s no e v i d e n c e of A l l d a y ' s e d u c a t i o n a l background, but 

i t demonstrates t h a t he had an a p t i t u d e f o r , and enjoyed, the 

heavy l a b o r i n which he had been engaged f o r 20 y e a r s . A l l d a y 

r e t u r n e d t o work a f t e r p r e v i o u s s h o u l d e r and back i n j u r i e s i n 

1992, 1998, and 1999, and he t e s t i f i e d t h a t he had wanted t o 

r e t u r n t o work a f t e r the 2006 back i n j u r y . At t r i a l , he 

e x p r e s s e d r e g r e t t h a t , a f t e r the a c c i d e n t , he had l o s t 25 

pounds — m o s t l y muscle mass, he s a i d — and c o u l d no l o n g e r 

p r o v i d e f o r h i s f a m i l y or pursue the a c t i v e hobbies he had 

f o r m e r l y enjoyed. A l l d a y ' s d o c t o r s e x p r e s s e d no doubt t h a t he 

was s u f f e r i n g from u n r e m i t t i n g p a i n and t h a t the number and 

amount of m e d i c a t i o n s he was t a k i n g a f f e c t e d h i s mental 

a c u i t y . McAbee d i d not p r e s e n t an e x p e r t t o r e f u t e P a t r i c i a 

Russo's assessment t h a t A l l d a y was 100 p e r c e n t v o c a t i o n a l l y 

d i s a b l e d . The t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t A l l d a y i s 

permanently and t o t a l l y d i s a b l e d i s s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . 

A l l d a y ' s D e p r e s s i o n 

In the " F i n d i n g s upon D i s p u t e d F a c t s " s e c t i o n of i t s 

judgment, the t r i a l c o u r t s t a t e d : 
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" A l l d a y i n t r o d u c e d the r e c o r d s of M i c h a e l 
Rosenbaum, Ph.D., a p s y c h o l o g i s t who has t r e a t e d 
A l l d a y f o r d e p r e s s i o n . Dr. Rosenbaum's r e c o r d s 
r e f l e c t t h a t ... the d e p r e s s i o n from which A l l d a y 
s u f f e r s c o n t r i b u t e s t o symptom m a g n i f i c a t i o n , which 
e x p l a i n s the symptom m a g n i f i c a t i o n i d e n t i f i e d d u r i n g 
Mr. A l l d a y ' s f u n c t i o n a l c a p a c i t i e s e v a l u a t i o n . " 

McAbee suggests t h a t the f o r e g o i n g f i n d i n g c o n s t i t u t e s an 

i m p l i c i t d e t e r m i n a t i o n t h a t A l l d a y ' s d e p r e s s i o n was 

p r o x i m a t e l y caused by a p h y s i c a l i n j u r y he s u f f e r e d d u r i n g h i s 

employment w i t h McAbee, but, i t says, A l l d a y ' s c o m p l a i n t d i d 

not a l l e g e a p s y c h o l o g i c a l i n j u r y and A l l d a y p r e s e n t e d no 

evi d e n c e i n d i c a t i n g t h a t a w o r k - r e l a t e d p h y s i c a l i n j u r y had 

p r o x i m a t e l y caused the p s y c h o l o g i c a l i n j u r y from which A l l d a y 

i s s u f f e r i n g . 

We do not i n t e r p r e t the t r i a l c o u r t ' s f i n d i n g as a 

d e t e r m i n a t i o n r e g a r d i n g the cause of A l l d a y ' s d e p r e s s i o n . 

I n s t e a d , we t h i n k the f i n d i n g r e f l e c t s the t r i a l c o u r t ' s 

c h o i c e t o a c c e p t Dr. Rosenbaum's e x p l a n a t i o n f o r the symptom-

m a g n i f i c a t i o n b e h a v i o r t h a t A l l d a y e x h i b i t e d d u r i n g the FCE — 

i . e . , t h a t d e p r e s s i o n can a c t u a l l y cause or c o n t r i b u t e t o 

i n v o l u n t a r y symptom m a g n i f i c a t i o n — i n s t e a d of the i n f e r e n c e 

t h a t c o u l d have been drawn from K r i s t e n Baker's t e s t i m o n y — 

17 



2110461 

i . e . , t h a t A l l d a y was p u r p o s e l y " f a k i n g bad" f o r secondary 

g a i n . 

Computation of A l l d a y ' s Average Weekly E a r n i n g s 

S e c t i o n 25-5-57(b), A l a . Code 1975, s e t s out t h r e e 

methods f o r computing an employee's average weekly e a r n i n g s . 

S u b s e c t i o n (b) f i r s t p r o v i d e s : 

"Compensation under t h i s s e c t i o n s h a l l be computed 
on the b a s i s of the average weekly e a r n i n g s . Average 
weekly e a r n i n g s s h a l l be based on the wages, as 
d e f i n e d i n S e c t i o n 25-5-1(6) of the i n j u r e d employee 
i n the employment i n which he or she was w o r k i n g a t 
the time of the i n j u r y d u r i n g the p e r i o d of 52 weeks 
i m m e d i a t e l y p r e c e d i n g the date of the i n j u r y d i v i d e d 
by 52, but i f the i n j u r e d employee l o s t more than 
seven c o n s e c u t i v e c a l e n d a r days d u r i n g the p e r i o d , 
a l t h o u g h not i n the same week, then the e a r n i n g s f o r 
the remainder of the p e r i o d , a l t h o u g h not i n the 
same week, then the e a r n i n g s f o r the remainder of 
the 52 weeks s h a l l be d i v i d e d by the number of weeks 
r e m a i n i n g a f t e r the time so l o s t has been deducted." 

The t r i a l c o u r t d e c i d e d t h a t , because A l l d a y had worked fewer 

than 52 weeks f o r McAbee b e f o r e h i s i n j u r y , the f i r s t method 

was c l e a r l y i n e q u i t a b l e . 

The second method f o r e s t a b l i s h i n g an employee's average 

weekly e a r n i n g s i s s t a t e d as f o l l o w s : 

"Where the employment p r i o r t o the i n j u r y extended 
over a p e r i o d of l e s s than 52 weeks, the method of 
d i v i d i n g the e a r n i n g s d u r i n g t h a t p e r i o d by the 
number of weeks and p a r t s t h e r e o f d u r i n g which the 
employee earned wages s h a l l be f o l l o w e d , p r o v i d e d 
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r e s u l t s j u s t and f a i r t o b o t h p a r t i e s w i l l t h e r e b y 
be o b t a i n e d . " 

The t r i a l c o u r t c o n c l u d e d t h a t the second method was a l s o 

i n e q u i t a b l e because A l l d a y had worked o n l y f i v e days f o r 

McAbee. 

S u b s e c t i o n (b) p r o v i d e s a t h i r d method f o r c a l c u l a t i n g 

average weekly e a r n i n g s : 

"Where by reason of the s h o r t n e s s of the time d u r i n g 
which the employee has been i n the employment of h i s 
or her employer or the c a s u a l n a t u r e or terms of the 
employment i t i s i m p r a c t i c a b l e t o compute the 
average weekly e a r n i n g s as above d e f i n e d , r e g a r d 
s h a l l be had t o the average weekly amount which 
d u r i n g the 52 weeks p r i o r t o the i n j u r y was b e i n g 
earned by a person i n the same grade, employed a t 
the same work by the same employer, and i f t h e r e i s 
no person so employed, by a person i n the same grade 
employed i n the same c l a s s of employment i n the same 
d i s t r i c t . Whatever a l l o w a n c e s of any c h a r a c t e r made 
to an employee i n l i e u of wages are s p e c i f i e d as 
p a r t of the wage c o n t r a c t s h a l l be deemed a p a r t of 
h i s or her e a r n i n g s . " 

A l l d a y e s t a b l i s h e d t h a t he had earned $1,401.40 f o r 50 

h o urs' work f o r McAbee. He had been p a i d $25.48 per hour f o r 

the f i r s t 40 hours he worked, w i t h s t r a i g h t - t i m e pay amounting 

t o $1,019.20. He had been p a i d $38.22 per hour f o r the 10 

o v e r t i m e hours he worked, w i t h t i m e - a n d - a - h a l f pay amounting 

t o $382.20. A l l d a y ' s h o u r l y r a t e was s e t by the u n i o n and was 

the same h o u r l y r a t e f o r a l l j o b s he had h e l d d u r i n g the y e a r , 
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i r r e s p e c t i v e of the employer f o r which he worked. A l l d a y 

t e s t i f i e d t h a t , d u r i n g the year, he had earned s u b s t a n t i a l 

o v e r t i m e pay and t h a t he had taken s u b s t a n t i a l time o f f 

between j o b s . 

McAbee i n t r o d u c e d E x h i b i t 5, which showed the e a r n i n g s of 

a McAbee employee who, McAbee c l a i m e d , was s i m i l a r l y s i t u a t e d 

t o A l l d a y . McAbee's ev i d e n c e demonstrated t h a t the employee, 

a b o i l e r m a k e r , had earned $876 f o r 40 hours' work, or $21.90 

per hour. A l l d a y o b j e c t e d on the ground t h a t h i s own wages 

i n c l u d e d a d d i t i o n a l pay f o r h i s a b i l i t y t o weld, whereas, he 

s a i d , nonwelding b o i l e r m a k e r s earn l e s s pay, and t h e r e was no 

showing t h a t McAbee's employee was a w e l d i n g b o i l e r m a k e r . 

When q u e s t i o n e d by the t r i a l c o u r t , McAbee was unable t o s t a t e 

whether the worker whose wages were shown on E x h i b i t 5 was a 

w e l d i n g or a nonwelding b o i l e r m a k e r . The t r i a l c o u r t a d m i t t e d 

McAbee's E x h i b i t 5, s t a t i n g : " I ' l l j u s t have t o f i g u r e i t 

out . " 

The t r i a l c o u r t c o n c l u d e d t h a t i t was a u t h o r i z e d t o 

d e v i a t e from the computation methods s e t out i n § 25-5-77(b) 

and t o use i t s d i s c r e t i o n i n d e t e r m i n i n g A l l d a y ' s average 
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weekly e a r n i n g s . The t r i a l c o u r t e x p l a i n e d i t s r e a s o n i n g as 

f o l l o w s : 

"Pursuant t o case law and due t o the unique 
c i r c u m s t a n c e s of t h i s case and A l l d a y ' s s h o r t - t e r m 
employment w i t h McAbee, t h i s c o u r t i s c o m p e l l e d t o 
use i t s d i s c r e t i o n i n d e t e r m i n i n g A l l d a y ' s average 
weekly wage. Ta k i n g i n t o c o n s i d e r a t i o n A l l d a y ' s 
t e s t i m o n y c o n c e r n i n g h i s h o u r l y r a t e , and the f a c t 
t h a t A l l d a y worked c o n s i d e r a b l e o v e r t i m e , but a l s o 
d i d not r e g u l a r l y work 52 weeks d u r i n g the y e a r , the 
c o u r t f i n d s t h a t A l l d a y ' s average weekly wage on 
June 7, 2006, was $1, 078. The c o u r t f i n d s t h a t 
A l l d a y was making an average gr o s s weekly wage of 
$1,401.40 ... , but A l l d a y was o n l y w o r k i n g an 
average of 40 weeks a year, which i s $56,056 per 
year d i v i d e d by 52, which r e s u l t s i n an average 
weekly wage of $1,078 over a 52-week p e r i o d . " 

In G.A. West & Co. v. McGhee, 58 So. 3d 167 ( A l a . C i v . 

App. 2010), a f a c t u a l l y analogous case, the employee was 

i n j u r e d on h i s second day of work w i t h the employer. T h i s 

c o u r t d e termined t h a t the t r i a l c o u r t had a c t e d w i t h i n the 

l i m i t s of i t s d i s c r e t i o n i n d e v i a t i n g from the s t a t u t o r y 

methods f o r c a l c u l a t i n g the employee's average weekly 

e a r n i n g s . We noted t h a t , " a l t h o u g h a t r i a l c o u r t must 

c o n s i d e r e v i d e n c e of the average weekly e a r n i n g s of a 

s i m i l a r l y s i t u a t e d employee, t h a t e v i d e n c e i s not c o n c l u s i v e . " 

58 So. 3d a t 173. T h i s c o u r t u l t i m a t e l y r e v e r s e d the t r i a l 

c o u r t ' s c a l c u l a t i o n of the employee's average weekly e a r n i n g s 
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i n McGhee because, we h e l d , the t r i a l c o u r t ' s d e t e r m i n a t i o n 

"appear[ed] t o be an amount c l o s e r t o [the employee's] maximum 

p o s s i b l e weekly e a r n i n g s than h i s a c t u a l average weekly 

e a r n i n g s . " I d . 

" I n the end, when i t i s i m p r a c t i c a b l e t o a p p l y 
the formulas f o r d e t e r m i n i n g average weekly wage f o r 
employees w o r k i n g l e s s than 52 weeks, e f f o r t s s h o u l d 
be aimed a t f i n d i n g the f i g u r e t h a t most a c c u r a t e l y 
r e f l e c t s the employee's e a r n i n g c a p a c i t y . The 
s t a t u t e l e a v e s the method used t o a c h i e v e the most 
e q u i t a b l e r e s u l t t o the sound judgment and j u d i c i a l 
d i s c r e t i o n of the t r i a l c o u r t . In e x e r c i s i n g t h i s 
d i s c r e t i o n , the c o u r t s h o u l d keep i n mind t h a t the 
r e s u l t s h o u l d be f a i r t o the employer, as w e l l as 
the employee." 

1 Moore, Alabama Workers' Compensation § 15:10 a t 666-67 

( f o o t n o t e o m i t t e d ) . 

In the p r e s e n t case, the t r i a l c o u r t i n q u i r e d whether 

McAbee's employee was a welder and q u e s t i o n e d whether 

comparing t h a t employee t o A l l d a y was l i k e "comparing oranges 

to oranges." When McAbee c o u l d not g i v e a d e f i n i t i v e answer 

to the t r i a l c o u r t ' s q u e s t i o n , the c o u r t , n e v e r t h e l e s s , 

a d m i t t e d McAbee's ev i d e n c e and u l t i m a t e l y made an i m p l i c i t 

d e t e r m i n a t i o n t h a t McAbee's employee was not s i m i l a r l y 

s i t u a t e d t o A l l d a y . 
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Because the e v i d e n c e i n d i c a t e d t h a t , d u r i n g a normal 

yea r , A l l d a y worked " c o n s i d e r a b l e o v e r t i m e , " the t r i a l c o u r t 

i n c l u d e d i n the c a l c u l a t i o n of A l l d a y ' s average weekly 

e a r n i n g s b o t h A l l d a y ' s s t r a i g h t - t i m e and o v e r t i m e e a r n i n g s f o r 

the 5-day p e r i o d i n which A l l d a y was employed by McAbee. The 

e v i d e n c e , however, a l s o i n d i c a t e d t h a t , d u r i n g a normal year, 

A l l d a y u s u a l l y worked o n l y 40 weeks r a t h e r than 52. The t r i a l 

c o u r t accounted f o r t h a t f a c t by m u l t i p l y i n g A l l d a y ' s g r o s s 

weekly wage by 40 weeks and then d i v i d i n g the p r o d u c t by 52 

weeks. We conclude t h a t the t r i a l a c t e d w i t h i n the l i m i t s of 

i t s d i s c r e t i o n t o determine a f a i r c a l c u l a t i o n of A l l d a y ' s 

average weekly e a r n i n g s . 

L i f e t i m e B e n e f i t s 

A l l d a y concedes t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g 

McAbee t o pay him p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s " f o r the 

remainder of h i s l i f e . " S e c t i o n 25-5-57(a) (4)a. p r o v i d e s t h a t 

compensation f o r a permanent t o t a l d i s a b i l i t y i s t o be p a i d 

" d u r i n g the permanent t o t a l d i s a b i l i t y . " A judgment awarding 

p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s t o be p a i d " f o r the 

remainder of [the c l a i m a n t ' s ] l i f e " i s an i n c o r r e c t 

a p p l i c a t i o n of the s t a t u t e . We, t h e r e f o r e , r e v e r s e the t r i a l 
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c o u r t ' s judgment i n p a r t and remand the cause w i t h 

i n s t r u c t i o n s " f o r the t r i a l c o u r t t o c o r r e c t t h a t a s p e c t of 

i t s judgment r e l a t i n g t o the p e r i o d d u r i n g which b e n e f i t s are 

to be p a i d f o r permanent t o t a l d i s a b i l i t y . " Bostrom S e a t i n g ,  

I n c . v. A d d e r h o l d , 852 So. 2d 784, 800-01 ( A l a . C i v . App. 

2002). 

B e n e f i t and A t t o r n e y - F e e C a l c u l a t i o n 

S e c t i o n 2 5 - 5 - 5 7 ( a ) ( 4 ) a . p r o v i d e s , i n p e r t i n e n t p a r t : 

"For permanent t o t a l d i s a b i l i t y , ... the employee 
s h a l l r e c e i v e 66 2/3 p e r c e n t of the average weekly 
e a r n i n g s r e c e i v e d a t the time of the i n j u r y , s u b j e c t 
t o a maximum and minimum weekly compensation as 

s t a t e d i n S e c t i o n 25-5-68." 

M u l t i p l y i n g A l l d a y ' s average weekly e a r n i n g s a t the time of 

the i n j u r y ($1,078) by 66 2/3 p e r c e n t produces a compensation 

r a t e of $717.95. That compensation r a t e , however, i s s u b j e c t 

t o the maximum weekly compensation l i m i t s e t out i n § 25-5-68. 

The maximum weekly compensation a l l o w e d on June 7, 2006, was 

$629. 2 Because A l l d a y ' s compensation r a t e exceeded the 

2On the date t h i s o p i n i o n was r e l e a s e d , t h i s i n f o r m a t i o n 
c o u l d b e f o u n d a t 
http://dir.alabama.gov//docs/guides/wc_weeklywage.pdf (as 
v i s i t e d on A p r i l 19, 2013; a copy of the Web page c o n t a i n i n g 
t h i s i n f o r m a t i o n i s a v a i l a b l e i n the case f i l e of the c l e r k of 
the Alabama Court of C i v i l A p p e a l s ) . 
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maximum weekly compensation l i m i t of $629 i n e f f e c t on June 7, 

2006, the weekly compensation t o which A l l d a y i s e n t i t l e d 

under the A c t i s $629. 

In Ex p a r t e S t . Reg i s Corp., 535 So. 2d 160 ( A l a . 1988), 

our supreme c o u r t h e l d t h a t t o award a lump-sum a t t o r n e y fee 

i n a p e r m a n e n t - t o t a l - d i s a b i l i t y case, the t r i a l c o u r t must 

reduce the compensation award t o p r e s e n t v a l u e a c c o r d i n g t o 

the s i x p e r c e n t d i s c o u n t r a t e s e t out i n § 25-5-83, A l a . Code 

1975. 

" A c c o r d i n g t o S t . R e g i s , t o p r o p e r l y award a 
lump sum of a t t o r n e y ' s f e e s i n a permanent t o t a l 
d i s a b i l i t y [ c a s e ] , the t r i a l c o u r t must f i r s t 
d etermine the l i f e e x p e c t a ncy of the employee. The 
use of the s t a n d a r d m o r t a l i t y t a b l e s has been 
a u t h o r i z e d f o r t h i s purpose. Once the number of 
weeks of the employee's l i f e e x pectancy i s 
determined, the t r i a l c o u r t must d i s c o u n t the number 
of weeks by the s i x p e r c e n t v a l u e . Then the number 
of weeks reduced t o p r e s e n t v a l u e must be m u l t i p l i e d 
by the compensation r a t e t o determine the amount of 
compensation awarded. The 15 p e r c e n t s t a t u t o r y 
maximum i s then a p p l i e d t o the compensation awarded 
to s e t a c e i l i n g on the amount of lump-sum 
a t t o r n e y ' s f e e s t h a t can be awarded." 

2 Moore, Alabama Workers' Compensation § 29:14 a t 787-88 

( f o o t n o t e s o m i t t e d ) . 

A l t h o u g h the t r i a l c o u r t made minor a r i t h m e t i c a l e r r o r s 

i n c a l c u l a t i n g the lump-sum a t t o r n e y fee ( e r r o r s t h a t we have 
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i n d i c a t e d and c o r r e c t e d i n b r a c k e t s i n the q u o t a t i o n b e l o w ) , 

i t s method of computation f o l l o w s the a p p l i c a b l e s t a t u t e s and 

the f o r m u l a o u t l i n e d i n S t . R e g i s . The judgment s t a t e s : 

" I t i s o r d e r e d , adjudged and decreed by the 
c o u r t as f o l l o w s : 

"1. McAbee i s o r d e r e d t o pay A l l d a y back-due 
t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s and permanent-
t o t a l - d i s a b i l i t y b e n e f i t s a t the r a t e of $629 per 
week (the s t a t u t o r y maximum at t h a t t i m e ) , from 
March 31, 2008 (the l a s t day A l l d a y r e c e i v e d 
t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s ) , t hrough the 
date of t h i s o r d e r , which (as of August 22, 2011), 
t o t a l s 177 weeks, or $111,333. 

"2. McAbee i s o r d e r e d t o back-pay A l l d a y $8.50 
per week ($629 minus $620.50), from June 7, 2006, 
u n t i l March 31, 2008 (93 weeks), f o r a t o t a l sum of 
$790.50. 

"3. McAbee i s o r d e r e d t o pay A l l d a y permanent-
t o t a l - d i s a b i l i t y b e n e f i t s A l l d a y i s p r e s e n t l y 
52 years o l d , born March 7, 1959, and, a c c o r d i n g t o 
the Commissioner's O r d i n a r y S t a n d a r d M o r t a l i t y 
T a b l e , has a l i f e e x pectancy of 26.46 y e a r s , or 
1,376 weeks, which has a p r e s e n t v a l u e of 690.7597 
weeks. [ 3 ] Thus, the p r e s e n t v a l u e of t h i s award i s 
[$434,487.85, not] $440,281.57 (690.7597 x $629). 
T h e r e f o r e , McAbee i s o r d e r e d t o pay A l l d a y $534.65, 
($629 x 15% = $94.35; $629 minus $94.35 = $534.65) 
f o r [26.46 y e a r s , not] 27.34 y e a r s , a t which p o i n t 
A l l d a y ' s payment s h a l l go back t o $629 per week. 

3On the date t h i s o p i n i o n was r e l e a s e d , the S t a t e 
Department of Labor p r o v i d e d a p r e s e n t - v a l u e c a l c u l a t o r t h a t 
c o u l d be found a t h t t p : / / d i r . a l a b a m a . g o v / w c / p v a l u e . a s p x . 
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"4. Pursuant t o § [25-5-90, A l a . Code 1975,] of 
the A c t , A l l d a y ' s a t t o r n e y ... i s awarded, and 
McAbee i s o r d e r e d t o pay i n a lump sum, an 
a t t o r n e y ' s fee i n the amount of [$81,991.71, not] 
$81,991.86, ... which i s f i f t e e n p e r c e n t (15%) of 
a l l sums due. (15% of $111,333 = $16,699.95; 15% of 
$790.50 = $118.58; 15% of [$434,487.85 = $65,173.18, 
not] 15% of $434,488.85 = $65,173.33)." 

C o n c l u s i o n 

The t r i a l c o u r t ' s judgment i s r e v e r s e d i n s o f a r as i t (a) 

o r d e r e d McAbee t o pay A l l d a y p e r m a n e n t - t o t a l - d i s a b i l i t y 

b e n e f i t s " f o r the remainder of h i s l i f e " and (b) made minor 

a r i t h m e t i c a l e r r o r s i n c a l c u l a t i n g the lump-sum a t t o r n e y - f e e 

award. On remand, the t r i a l c o u r t i s i n s t r u c t e d t o c o r r e c t 

the judgment as s p e c i f i e d . In a l l o t h e r r e s p e c t s , the 

judgment i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 
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