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d i v o r c i n g him and D a n i e l l e C a l l ("the w i f e " ) . We a f f i r m i n 

p a r t , r e v e r s e i n p a r t , and remand. 
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The p a r t i e s , who are b o t h i n t h e i r e a r l y f o r t i e s , m a r r i e d 

i n 1994 and have f o u r c h i l d r e n ("the c h i l d r e n " ) , who were born 

i n 2000, 2003, 2005, and 2007. The husband i s a p h y s i c i a n and 

i s b o a r d c e r t i f i e d as a h o s p i t a l i s t . 1 He i s p r e s e n t l y employed 

at S t . V i n c e n t ' s H o s p i t a l , and h i s base compensation i s 

$265,000 per y e a r . The w i f e was employed as the manager of a 

r e t a i l s t o r e u n t i l the b i r t h of the p a r t i e s ' f i r s t c h i l d i n 

2000; s i n c e 2000, by mutual agreement of the p a r t i e s , she has 

been a stay-at-home mother. 

In A p r i l 2010, the p a r t i e s s e p a r a t e d , and the husband 

sued the w i f e f o r a d i v o r c e , s e e k i n g an e q u i t a b l e d i v i s i o n of 

the p a r t i e s ' p r o p e r t y . The w i f e f i l e d an answer and 

c o u n t e r c l a i m , s e e k i n g a d i v o r c e , p r i m a r y p h y s i c a l c u s t o d y of 

the c h i l d r e n , c h i l d s u p p o r t , alimony, and an e q u i t a b l e 

d i v i s i o n of the p a r t i e s ' p r o p e r t y . Upon the motion of the 

w i f e , the t r i a l c o u r t a p p o i n t e d a g u a r d i a n ad l i t e m f o r the 

c h i l d r e n . The w i f e f i l e d a motion s e e k i n g the e n t r y of a 

pendente l i t e o r d e r r e g a r d i n g custody, v i s i t a t i o n , c h i l d 

1The r e c o r d i n d i c a t e s t h a t a h o s p i t a l i s t i s a p h y s i c i a n 
who s p e c i a l i z e s i n t r e a t i n g h o s p i t a l i z e d p a t i e n t s of o t h e r 
p h y s i c i a n s i n o r d e r t o m i n i m i z e the number of h o s p i t a l v i s i t s 
t hose o t h e r p h y s i c i a n s must make. 
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su p p o r t , p o s s e s s i o n of the p a r t i e s ' house, and alimony. That 

motion was h e a r d i n August 2010 when the husband was employed 

as a h o s p i t a l i s t a t DCH N o r t h p o r t H o s p i t a l ("Northport 

H o s p i t a l " ) and was m o o n l i g h t i n g as a h o s p i t a l i s t f o r another 

h e a l t h - c a r e e n t i t y . At the h e a r i n g , the p a r t i e s i n f o r m e d the 

t r i a l c o u r t t h a t t h e y had reached an agreement r e g a r d i n g the 

terms of the pendente l i t e o r d e r , r e c i t e d the terms of the 

agreement on the r e c o r d , and c o n f i r m e d t h a t those terms 

c o n s t i t u t e d t h e i r agreement. The t r i a l c o u r t s u b s e q u e n t l y 

e n t e r e d a w r i t t e n o r d e r ("the pendente l i t e o r der") based on 

t h a t agreement. The p r o v i s i o n s of the pendente l i t e o r d e r t h a t 

are p e r t i n e n t t o t h i s a p p e a l (1) awarded the w i f e p r i m a r y 

p h y s i c a l c u s t o d y o f the c h i l d r e n ; (2) o r d e r e d the p a r t i e s not 

to a l l o w the c h i l d r e n t o be i n the presence of t h r e e 

i n d i v i d u a l s , one o f whom was then, and i s now, the husband's 

g i r l f r i e n d ("the g i r l f r i e n d " ) ; and (3) s t a t e d : "The [ h u s b a n d ] 

s h a l l c o n t i n u e t o d e p o s i t h i s check from N o r t h p o r t H o s p i t a l , 

or an e q u i v a l e n t amount, i n the p a r t i e s ' j o i n t c h e c k i n g 

account as f a m i l y s u p p o r t , as was the normal custom d u r i n g the 

m a r r i a g e . " The husband t e s t i f i e d a t the t r i a l of t h i s a c t i o n 

t h a t , when the pendente l i t e o r d e r was e n t e r e d , the net amount 
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of h i s paycheck from N o r t h p o r t H o s p i t a l was a p p r o x i m a t e l y 

$5,200 and t h a t he r e c e i v e d such a paycheck e v e r y two weeks. 

T h e r e a f t e r , the w i f e f i l e d s e v e r a l contempt p e t i t i o n s 

a l l e g i n g t h a t the husband had v i o l a t e d the p r o v i s i o n o f the 

pendente l i t e o r d e r r e q u i r i n g him t o pay f a m i l y s u p p o r t and 

t h a t an a r r e a r a g e had accumulated. The husband f i l e d w r i t t e n 

responses t o those p e t i t i o n s . In January 2011, the t r i a l c o u r t 

h e l d a h e a r i n g r e g a r d i n g , among o t h e r t h i n g s , the w i f e ' s 

contempt p e t i t i o n s . The t r i a l c o u r t o r d e r e d the husband t o pay 

the w i f e $15,000 t o s a t i s f y the f a m i l y - s u p p o r t a r r e a r a g e t h a t 

had accumulated up u n t i l then, and the husband p a i d the w i f e 

$15,000. T h e r e a f t e r , the w i f e f i l e d s e v e r a l more contempt 

p e t i t i o n s a l l e g i n g t h a t the husband had v i o l a t e d the p r o v i s i o n 

of the pendente l i t e o r d e r r e q u i r i n g him t o pay f a m i l y s u p p o r t 

and t h a t an a r r e a r a g e had accumulated. The husband f i l e d 

w r i t t e n responses t o those p e t i t i o n s . In September 2011, the 

t r i a l c o u r t h e l d a h e a r i n g r e g a r d i n g those contempt p e t i t i o n s . 

The o r d e r e n t e r e d a f t e r t h a t h e a r i n g r e c i t e d t h a t an agreement 

had been reached by the p a r t i e s r e g a r d i n g the contempt i s s u e s , 

t h a t the agreement had been re a d i n t o the r e c o r d , and t h a t the 
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agreement had been c o n f i r m e d by the p a r t i e s . Based on the 

p a r t i e s ' agreement, the o r d e r p r o v i d e d , i n p e r t i n e n t p a r t : 

" 1 . The [husban d ] acknowledges t h a t he i s i n 
contempt of the C o u r t ' s p r i o r o r d e r r e q u i r i n g him t o 
pay f a m i l y s u p p o r t t o the [ w i f e ] . 

"2. The [husband] s h a l l pay t o the [wife] the 
sum of Ten Thousand D o l l a r s ($10,000,00) p r i o r t o 
l e a v i n g c o u r t on September 21, 2011, s a i d payment t o 
be made i n the form of a p o s t - d a t e d check, dat e d 
F r i d a y , September 23, 2011. S a i d funds ($10,000.00) 
s h a l l be 'good' and a c c e s s i b l e by the [wife] on 
F r i d a y , September 23, 2011. S a i d $10,000.00 payment 
r e p r e s e n t s a p a y m e n t / c r e d i t toward the [husband's] 
c u r r e n t s upport a r r e a r a g e which the [wife] has 
a l l e g e d i s a p p r o x i m a t e l y S i x t y - S i x Thousand D o l l a r s 
($66,000.00). However, the e x a c t amount of s a i d 
a r r e a r a g e s h a l l be determined by the C o u r t a t f i n a l 
h e a r i n g . 

"3. B e g i n n i n g F r i d a y , October 7, 2011, and e v e r y 
o t h e r F r i d a y t h e r e a f t e r , the [husband] s h a l l pay 
d i r e c t l y t o the [wife the] sum of S i x Thousand Nine 
Hundred Twenty-Three D o l l a r s and Seven Cents 
($6,923.07). S a i d payments s h a l l be made i n 'good 
funds', i . e . , a c c e s s i b l e t o the [wife] on each s a i d 
e v e r y o t h e r F r i d a y . 

"4. The af o r e m e n t i o n e d b i - w e e k l y payments t o the 
[wife] r e p r e s e n t a monthly s u p p o r t payment of 
F i f t e e n Thousand D o l l a r s ($15,000.00), e f f e c t i v e 
September 23, 2011, broken down as f o l l o w s : E l e v e n 
Thousand One Hundred N i n e t y - S e v e n D o l l a r s and 
Forty-Two Cents ($11,197.42) c u r r e n t s u p p o r t , and 
Three Thousand E i g h t Hundred Two D o l l a r s and 
F i f t y - E i g h t Cents ($3,802.58) towards the 
[husband's] a r r e a r a g e . 

"5. I n the event t h a t any payment r e q u i r e d 
h e r e i n i s l a t e , i s not made, i s not made i n f u l l , 
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and/or i s not made i n good funds, the [wife] s h a l l 
e x e c u t e an A f f i d a v i t s t a t i n g such which s h a l l be 
f i l e d w i t h the C o u r t . A w r i t f o r the [husband's] 
a r r e s t s h a l l i m m e d i a t e l y be i s s u e d , and the 
[husband] s h a l l be i n c a r c e r a t e d u n t i l a subsequent 
h e a r i n g t o determine any a d d i t i o n a l s a n c t i o n s . The 
[husband] and h i s a t t o r n e y acknowledged i n c o u r t 
t h a t a contempt does e x i s t and t h a t h i s f a i l u r e t o 
pay as o r d e r e d from the h e a r i n g date u n t i l f i n a l 
h e a r i n g would r e s u l t i n a w r i t b e i n g i s s u e d f o r the 
[husband's] a r r e s t . 

"6. The [wife] has not waived any c l a i m s a g a i n s t 
the [husband] f o r contempt f o r s a i d s u p p o r t 
non-payment; the same ... w i l l be heard a t f i n a l 
h e a r i n g . " 

The a c t i o n was t r i e d ore tenus d u r i n g t h r e e days i n 

J a n u a r y 2012. A f t e r the f i r s t two days of t r i a l , the t r i a l 

c o u r t e n t e r e d an o r d e r r e c i t i n g t h a t the p a r t i e s had reached 

a temporary agreement r e g a r d i n g the husband's payment of 

f a m i l y s u p p o r t . Based on t h a t agreement, the o r d e r p r o v i d e d , 

i n p e r t i n e n t p a r t : 

"2. By agreement of the p a r t i e s , b e g i n n i n g w i t h 
the f i r s t b i - w e e k l y payment [of f a m i l y support] 
f o l l o w i n g the e n t r y of t h i s Order, which s h o u l d be 
the J a n u a r y 13, 2012 payment, the [husband] s h a l l 
pay the [wife] the sum of $5,168.04 on a b i - w e e k l y 
b a s i s ($11,197.42 per month) f o r the c u r r e n t f a m i l y 
s u p p o r t payment. The payment of $3,802.58 per month 
on the a l l e g e d a r r e a r a g e i s hereby suspended pending 
the F i n a l H e a r i n g . 

"  
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"4. T h i s Temporary Agreed Order s h a l l not be 
c o n s i d e r e d a m o d i f i c a t i o n of the c u r r e n t s u p p o r t 
payment nor s h a l l t h i s Order c o n s t i t u t e a w a i v e r of 
any of the a l l e g e d a r r e a r s . 

"The a c t u a l a r r e a r a g e remains d i s p u t e d and s h a l l 
be d etermined and c a l c u l a t e d by the Court as p a r t of 
i t s r u l i n g a t the c o n c l u s i o n of the case." 

Upon the c o n c l u s i o n of the t r i a l , the t r i a l c o u r t e n t e r e d 

a f i n a l judgment i n F e b r u a r y 2012. The p r o v i s i o n s of the 

judgment p e r t i n e n t t o t h i s a p p e a l awarded the w i f e p r i m a r y 

p h y s i c a l custody of the c h i l d r e n ; found t h a t the p a r t i e s ' 

g r o s s income exceeded the uppermost l e v e l of the c h i l d - s u p p o r t 

s c h e d u l e appended t o Rule 32, A l a . R. Admin. P. ("the Rule 32 

s c h e d u l e " ) ; o r d e r e d the husband t o pay c h i l d s u p p o r t i n the 

amount of $5,000 per month; awarded the w i f e alimony i n g r o s s 

i n the amount of $35,000, t o be p a i d i n i n s t a l l m e n t s of $5,000 

per year f o r 7 y e a r s ; o r d e r e d the husband t o pay p e r i o d i c 

a l imony i n the amount of $3,000 per month; awarded the husband 

the p a r t i e s ' 2010 Mercedes a u t o m o b i l e , o n e - h a l f of h i s 

r e t i r e m e n t account, a debt r e c e i v a b l e , and the o t h e r p e r s o n a l 

p r o p e r t y i n h i s p o s s e s s i o n ; o r d e r e d the husband t o pay a debt 

he owed f o r s t u d e n t l o a n s and a debt he owed the I n t e r n a l 

Revenue S e r v i c e f o r u n p a i d income t a x e s ; found t h a t the 

husband owed a f a m i l y - s u p p o r t a r r e a r a g e i n the amount of 
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$49,390.08 and a c c r u e d i n t e r e s t t h e r e o n i n the amount of 

$3,571.76; o r d e r e d the husband t o pay the f a m i l y - s u p p o r t 

a r r e a r a g e and a c c r u e d i n t e r e s t a t the r a t e of $1,000 per 

month; found the husband i n contempt f o r w i l l f u l l y f a i l i n g t o 

pay f a m i l y s u p p o r t f o r 4 months; sentenced the husband t o 5 

days i n j a i l f o r each of the 4 months he had w i l l f u l l y f a i l e d 

t o pay the f a m i l y s u p p o r t ; suspended h i s sentence p e n d i n g h i s 

compliance w i t h the judgment; and o r d e r e d the p a r t i e s not t o 

a l l o w the c h i l d r e n t o be i n the presence of the g i r l f r i e n d . 

On the e i g h t h day a f t e r the e n t r y of the judgment, the 

husband f i l e d a n o t i c e of a p p e a l . On the 29th day a f t e r the 

e n t r y of the judgment, the w i f e f i l e d a motion t o revoke the 

s u s p e n s i o n of the husband's j a i l s e n tence, a l l e g i n g t h a t he 

had f a i l e d t o comply w i t h the p r o v i s i o n s of the judgment 

r e q u i r i n g him t o pay c h i l d s u p p o r t , p e r i o d i c alimony, and the 

f a m i l y - s u p p o r t a r r e a r a g e . On the 30th day a f t e r the e n t r y of 

the judgment, the w i f e f i l e d a Rule 5 9 ( e ) , A l a . R. C i v . P., 

motion t o a l t e r , amend, or v a c a t e the judgment i n which she 

r e q u e s t e d r e l i e f t h a t i s not p e r t i n e n t t o t h i s a p p e a l . The 

f i l i n g of the w i f e ' s Rule 5 9 ( e ) motion caused the husband's 

n o t i c e of a p p e a l t o be h e l d i n abeyance u n t i l the d i s p o s i t i o n 
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of t h a t motion. See Rule 4 ( a ) ( 5 ) , A l a . R. App. P. While the 

w i f e ' s motions were pending, the husband f i l e d a motion t o 

s t a y the judgment p e n d i n g the r e s o l u t i o n of h i s a p p e a l , which 

the t r i a l c o u r t d e n i e d . 

W i t h i n 90 days a f t e r the f i l i n g of the w i f e ' s Rule 59(e) 

motion, the t r i a l c o u r t h e l d a h e a r i n g r e g a r d i n g the w i f e ' s 

motion t o revoke the s u s p e n s i o n of the husband's j a i l sentence 

f o r contempt and her Rule 59(e) motion. A l s o w i t h i n 90 days 

a f t e r the f i l i n g of the w i f e ' s Rule 59(e) motion, the t r i a l 

c o u r t e n t e r e d two w r i t t e n o r d e r s . The f i r s t o r d e r revoked the 

s u s p e n s i o n of the husband's j a i l sentence and o r d e r e d him 

i n c a r c e r a t e d f o r 20 days. The second o r d e r g r a n t e d the w i f e ' s 

Rule 59(e) motion i n p a r t and d e n i e d i t i n p a r t . Upon the 

d i s p o s i t i o n of the w i f e ' s Rule 59(e) motion, the husband's 

n o t i c e of a p p e a l became e f f e c t i v e . I d . 

T h e r e a f t e r , the husband f i l e d an emergency motion a s k i n g 

t h i s c o u r t t o i s s u e a w r i t of mandamus d i r e c t i n g the t r i a l 

c o u r t t o o r d e r the husband's r e l e a s e from j a i l , which t h i s 

c o u r t d e n i e d . The husband then f i l e d a motion s e e k i n g the same 

r e l i e f from the supreme c o u r t . The supreme c o u r t t r e a t e d the 

husband's motion as a motion f o r a s t a y of e x e c u t i o n of the 
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judgment of contempt and of the o r d e r r e v o k i n g the s u s p e n s i o n 

of the husband's j a i l sentence and g r a n t e d t h a t s t a y . 

The husband f i r s t argues t h a t the t r i a l c o u r t i m p r o p e r l y 

e x e r c i s e d i t s d i s c r e t i o n i n awarding the w i f e alimony i n g r o s s 

i n the amount of $35,000 because, he says, t h a t award v i o l a t e s 

the p r i n c i p l e t h a t an award of alimony i n g r o s s must be 

pa y a b l e out of the p r e s e n t e s t a t e of the p a y i n g spouse as i t 

e x i s t s a t the time of the d i v o r c e . S p e c i f i c a l l y , the husband 

argues t h a t the d i v o r c e judgment made him r e s p o n s i b l e f o r 

p a y i n g the debt he owes f o r s t u d e n t l o a n s and the debt he owes 

the I n t e r n a l Revenue S e r v i c e f o r u n p a i d income t a x e s and t h a t 

the aggregate amount of those debts f a r exceeds the v a l u e of 

the p r o p e r t y he was awarded i n the judgment. 

In Ex p a r t e D i c k s o n , 29 So. 3d 159, 162-63 ( A l a . 2009), 

the supreme c o u r t s t a t e d : 

" I n [Ex p a r t e ]Hager, [293 A l a . 47, 299 So. 2d 
743 (1974),] t h i s C ourt d e f i n e d alimony i n gr o s s and 
p e r i o d i c a l i m o n y as f o l l o w s : 

"'"Alimony i n g r o s s " i s the p r e s e n t v a l u e 
of the w i f e ' s i n c h o a t e m a r i t a l r i g h t s — 
dower, homestead, q u a r a n t i n e , and 
d i s t r i b u t i v e s h are. I t i s paya b l e out of  
the husband's p r e s e n t e s t a t e as i t e x i s t s  
a t the time of d i v o r c e . B o r t o n v. B o r t o n , 
[230 A l a . 630, 162 So. 529 (1935).] On the 
o t h e r hand, " p e r i o d i c alimony" i s an 
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a l l o w a n c e f o r the f u t u r e support of the 
w i f e p a y a b l e from the c u r r e n t e a r n i n g s of 
the husband.' 

"293 A l a . a t 55, 299 So. 2d a t 750 (emphasis added). 
The Hager Court a l s o s t a t e d t h a t the award a t i s s u e 
'was i n t e n d e d t o be, as denominated, "alimony i n 
g r o s s , " a p r o p e r t y s e t t l e m e n t award, compensating  
the w i f e o n l y f o r the l o s s of her r i g h t s i n the  
husband's e s t a t e . ' 293 A l a . a t 55, 299 So. 2d a t 751 
(emphasis added). See a l s o D a n i e l v. D a n i e l , 841 So. 
2d 1246, 1250 ( A l a . C i v . App. 2002) (alimony i n 
g r o s s i s a form of p r o p e r t y s e t t l e m e n t and must be 
pa y a b l e out of the p r e s e n t e s t a t e of the payor a t 
the time of the d i v o r c e ) . " 

(Footnote omitted.) 

In the p r e s e n t case, the husband t e s t i f i e d a t t r i a l t h a t 

he owed a p p r o x i m a t e l y $80,000 t o $90,000 on h i s s t u d e n t l o a n s , 

and t h a t t e s t i m o n y was u n d i s p u t e d . In a d d i t i o n , the husband 

t e s t i f i e d a t t r i a l t h a t he owed the I n t e r n a l Revenue S e r v i c e 

a p p r o x i m a t e l y $150,000 t o $160,000 f o r u n p a i d income t a x e s , 

and t h a t t e s t i m o n y was a l s o u n d i s p u t e d . On the o t h e r hand, the 

evi d e n c e i n d i c a t e d t h a t the 2010 Mercedes automobile awarded 

the husband i n the judgment had a maximum v a l u e of 

a p p r o x i m a t e l y $60,000, t h a t the share of the husband's 

r e t i r e m e n t account awarded him i n the judgment had a v a l u e of 

a p p r o x i m a t e l y $12,500, and t h a t the v a l u e of the debt 

r e c e i v a b l e awarded the husband i n the judgment had a v a l u e of 
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a p p r o x i m a t e l y $30,000. The r e c o r d does not c o n t a i n any 

evi d e n c e r e g a r d i n g the v a l u e of the o t h e r items of p e r s o n a l 

p r o p e r t y awarded the husband i n the judgment. Thus, the 

ev i d e n c e i n the r e c o r d i n d i c a t e s t h a t the husband's 

l i a b i l i t i e s f o r d e b t s , which t o t a l e d a p p r o x i m a t e l y $230,000 t o 

$250,000, f a r exceeded the t o t a l v a l u e of the p r o p e r t y awarded 

him i n the judgment, which was a p p r o x i m a t e l y $102,500. 

A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t i m p r o p e r l y 

e x e r c i s e d i t s d i s c r e t i o n i n awarding the w i f e alimony i n g r o s s 

i n the amount of $35,000 because the husband's e s t a t e a t the 

time of the d i v o r c e was i n s u f f i c i e n t t o pay t h a t award. See 

D i c k s o n , s u p r a . Because an award of alimony i n gr o s s i s 

c o n s i d e r e d t o be a p a r t of the d i v i s i o n of p r o p e r t y , see  

D i c k s o n , s u p r a , we must r e v e r s e the t r i a l c o u r t ' s judgment 

w i t h r e s p e c t t o the e n t i r e d i v i s i o n of p r o p e r t y . Moreover, 

"because p r o p e r t y - d i v i s i o n and alimony awards are c o n s i d e r e d 

to be i n t e r r e l a t e d , we o f t e n r e v e r s e b o t h a s p e c t s of the t r i a l 

c o u r t ' s judgment so t h a t [the t r i a l c o u r t ] may c o n s i d e r the 

e n t i r e award a g a i n upon remand." Redden v. Redden, 44 So. 3d 

508, 513 ( A l a . C i v . App. 2009). A c c o r d i n g l y , because we must 

r e v e r s e t r i a l c o u r t ' s judgment w i t h r e s p e c t t o the p r o p e r t y 
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d i v i s i o n , we a l s o r e v e r s e the t r i a l c o u r t ' s judgment w i t h 

r e s p e c t t o the award of p e r i o d i c a limony so t h a t the t r i a l 

c o u r t can c o n s i d e r b o t h the d i v i s i o n of p r o p e r t y and the award 

of p e r i o d i c a limony a g a i n on remand. See Redden, s u p r a . 

The husband a l s o argues t h a t the t r i a l c o u r t i m p r o p e r l y 

e x e r c i s e d i t s d i s c r e t i o n i n o r d e r i n g him t o pay c h i l d s u p p o r t 

i n the amount of $5,000 per month. I t i s u n d i s p u t e d t h a t the 

husband's g r o s s monthly income of a p p r o x i m a t e l y $22,000 

exceeds the uppermost l i m i t of the Rule 32 s c h e d u l e . 

"'When the p a r t i e s ' combined income exceeds 
the uppermost l i m i t of the c h i l d - s u p p o r t 
s c h e d u l e , the d e t e r m i n a t i o n of a 
c h i l d - s u p p o r t o b l i g a t i o n i s w i t h i n the 
t r i a l c o u r t ' s d i s c r e t i o n . F l o y d v.  
Abercrombie, 816 So. 2d 1051, 1057 ( A l a . 
C i v . App. 2001); Dyas v. Dyas, 683 So. 2d 
971 ( A l a . C i v . App. 1995). "[A] t r i a l 
c o u r t ' s d i s c r e t i o n i s not u n b r i d l e d and ... 
the amount of c h i l d s u p p o r t awarded must 
r e l a t e t o the r e a s o n a b l e and n e c e s s a r y 
needs of the c h i l d r e n as w e l l as t o the 
a b i l i t y o f the o b l i g o r t o pay f o r those 
needs." Dyas v. Dyas, 683 So. 2d a t 973. 

"'"When the combined 
a d j u s t e d g r o s s income exceeds the 
uppermost l i m i t of the c h i l d 
s u p p o r t s c h e d u l e , the amount of 
c h i l d s u p p o r t awarded must 
r a t i o n a l l y r e l a t e t o the 
re a s o n a b l e and n e c e s s a r y needs of 
the c h i l d , t a k i n g i n t o account 
the l i f e s t y l e t o which the c h i l d 
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was accustomed and the s t a n d a r d 
of l i v i n g the c h i l d e n j o y e d 
b e f o r e the d i v o r c e , and must 
r e a s o n a b l y r e l a t e t o the 
o b l i g o r ' s a b i l i t y t o pay f o r 
those needs. [Anonymous v.  
Anonymous, 617 So. 2d 694, 697 
( A l a . C i v . App. 199 3 ) ] . To a v o i d 
a f i n d i n g of an abuse of 
d i s c r e t i o n on a p p e a l , a t r i a l 
c o u r t ' s judgment of c h i l d s u p p o r t 
must s a t i s f y b o t h prongs." 

"'Dyas v. Dyas, 683 
( f o o t n o t e o m i t t e d ) . ' " 

So. 2d a t 973-74 

Wright v. Wr i g h t , 19 So. 3d 901, 906-07 ( A l a . C i v . App. 2009) 

( q u o t i n g McGowin v. McGowin, 991 So. 2d 735, 741 ( A l a . C i v . 

App. 2008)). 

A l t h o u g h the husband argues t h a t the award of c h i l d 

s u p p o r t i n the amount of $5,000 per month c o n s t i t u t e s an award 

of a " d i s p r o p o r t i o n a t e " amount of h i s income, he does not 

argue t h a t he i s f i n a n c i a l l y unable t o pay $5,000 per month i n 

c h i l d s u p p o r t . T h e r e f o r e , we conclude t h a t the award of c h i l d 

s u p p o r t i n the amount of $5,000 a month r e a s o n a b l y r e l a t e s t o 

the husband's a b i l i t y t o pay. See Wr i g h t , s u p r a . 

With r e g a r d t o the i s s u e whether the award of c h i l d 

s u p p o r t i n the amount of $5,000 i s r a t i o n a l l y r e l a t e d t o the 

r e a s o n a b l e and n e c e s s a r y needs of the c h i l d r e n , t a k i n g i n t o 
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account the l i f e s t y l e t o which the c h i l d r e n were accustomed 

and the s t a n d a r d of l i v i n g the c h i l d r e n e n j o y e d b e f o r e the 

d i v o r c e , the e v i d e n c e b e f o r e the t r i a l c o u r t i n c l u d e d the 

w i f e ' s t e s t i m o n y p r o v i d i n g an i t e m i z e d e s t i m a t e of the l i v i n g 

expenses f o r h e r s e l f and the c h i l d r e n t h a t t o t a l e d $6,630 per 

month, an amount t h a t d i d not i n c l u d e such t h i n g s as C h r i s t m a s 

p r e s e n t s f o r the c h i l d r e n ; b i r t h d a y p a r t i e s f o r the c h i l d r e n ; 

b i r t h d a y g i f t s f o r the c h i l d r e n ' s f r i e n d s ; f i e l d t r i p s ; and 

annual v a c a t i o n s and t r i p s t o v i s i t the c h i l d r e n ' s 

g r a n d p a r e n t s i n Ohio, which the w i f e t e s t i f i e d the f a m i l y had 

taken d u r i n g the m a r r i a g e . 

In Tompkins v. Tompkins, 843 So. 2d 759 ( A l a . C i v . App. 

2002), the p a r t i e s ' g r o s s monthly income exceeded the 

uppermost l i m i t of the Rule 32 s c h e d u l e , and the judgment of 

the t r i a l c o u r t not o n l y o r d e r e d the n o n c u s t o d i a l p a r e n t t o 

pay c h i l d s u p p o r t f o r one c h i l d i n the amount of $2,500 per 

month but a l s o o r d e r e d the n o n c u s t o d i a l p a r e n t t o pay the 

c u s t o d i a l p a r e n t a s u b s t a n t i a l amount of p e r i o d i c a limony each 

month f o r 11 y e a r s . 2 On a p p e a l t o t h i s c o u r t , the n o n c u s t o d i a l 

2 S p e c i f i c a l l y , the judgment o r d e r e d the n o n c u s t o d i a l 
p a r e n t t o pay the c u s t o d i a l p a r e n t p e r i o d i c a limony i n the 
f o l l o w i n g amounts: "$5,000 per month f o r 24 c o n s e c u t i v e months 
f o l l o w i n g the d i v o r c e , $4,000 per month f o r each of the next 
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p a r e n t argued, among o t h e r t h i n g s , t h a t the award of c h i l d 

s u p p o r t i n the amount of $2,500 per month was not r a t i o n a l l y 

r e l a t e d t o the r e a s o n a b l e and n e c e s s a r y needs of the c h i l d . 

R e j e c t i n g t h a t argument, t h i s c o u r t s t a t e d : 

"The r e c o r d r e f l e c t s t h a t a t the time of t r i a l 
the p a r t i e s ' c h i l d was n i n e years of age and 
p a r t i c i p a t e d i n s e v e r a l e x t r a c u r r i c u l a r a c t i v i t i e s , 
i n c l u d i n g horseback r i d i n g , g y m n a s t i c s , and dance 
l e s s o n s . She has e n j o y e d the use of her p a r e n t s ' two 
v a c a t i o n homes i n F l o r i d a . The r e c o r d r e f l e c t s t h a t 
the c h i l d has had the b e n e f i t of a somewhat 
p r i v i l e g e d l i f e s t y l e . The w i f e t e s t i f i e d t h a t she 
was c o n s i d e r i n g e n r o l l i n g the c h i l d i n p r i v a t e 
s c h o o l i f she and the c h i l d moved t o Montgomery. The 
w i f e p r o v i d e d an i t e m i z e d e s t i m a t e of l i v i n g 
expenses f o r h e r s e l f and the c h i l d t h a t t o t a l e d 
$11,570 per month. Given the s t a n d a r d of l i v i n g the 
c h i l d e n j o y e d b e f o r e the d i v o r c e , the w i f e t e s t i f i e d 
t h a t she needed $3,000 per month f o r the c h i l d ' s 
s u p p o r t . 

"Under the ore tenus r u l e , the t r i a l c o u r t ' s 
judgment i s presumed c o r r e c t and t h i s c o u r t w i l l not 
r e v e r s e the judgment absent a showing t h a t the t r i a l 
c o u r t ' s f i n d i n g s are p l a i n l y and p a l p a b l y wrong or 
t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n . See  
Somers v. McCoy, 777 So. 2d 141, 142 ( A l a . C i v . App. 
2000) . While we might have made a d i f f e r e n t 
c h i l d - s u p p o r t award i n t h i s case, t h i s c o u r t 'may 
not s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l 
c o u r t . ' I d . Based upon a c a r e f u l r e v i e w of the 
e n t i r e r e c o r d i n t h i s case, we cannot say t h a t the 
t r i a l c o u r t abused i t s d i s c r e t i o n when i t o r d e r e d 

c o n s e c u t i v e months, $3,000 per month f o r each of the next 
36 c o n s e c u t i v e months, and $2,000 per month f o r each of the 
36 
36 
next 36 c o n s e c u t i v e months." 843 So. 2d 761 n.2. 
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the husband t o pay $2,500 per month i n c h i l d 
s u p p o r t . " 

843 So. 2d a t 763-64. 

In W right, s u p r a , the p a r t i e s ' g r o s s monthly income 

exceeded the uppermost l e v e l of the Rule 32 s c h e d u l e , and the 

t r i a l c o u r t not o n l y o r d e r e d the n o n c u s t o d i a l p a r e n t t o pay 

the c u s t o d i a l p a r e n t c h i l d s u p p o r t f o r t h r e e c h i l d r e n i n the 

amount of $3,000 per month but a l s o o r d e r e d him t o pay the 

c u s t o d i a l p a r e n t p e r i o d i c a limony i n the amount of $2,000 per 

month. On a p p e a l t o t h i s c o u r t , the n o n c u s t o d i a l p a r e n t 

argued, among o t h e r t h i n g s , t h a t the award of c h i l d s u p p o r t i n 

the amount of $3,000 per month was not r a t i o n a l l y r e l a t e d t o 

the r e a s o n a b l e and n e c e s s a r y needs of h i s t h r e e c h i l d r e n . 

R e j e c t i n g t h a t argument, t h i s c o u r t s t a t e d : 

"At t r i a l , the [ c u s t o d i a l p a r e n t ] o f f e r e d and 
the t r i a l c o u r t a d m i t t e d as the [ c u s t o d i a l p a r e n t ' s ] 
E x h i b i t 4 a document i t e m i z i n g her monthly expenses 
t h a t [ t o t a l e d $4,335]. She t e s t i f i e d t h a t E x h i b i t 4 
r e p r e s e n t e d a c o m p i l a t i o n of her a c t u a l l i v i n g 
expenses f o r the two years s i n c e the p a r t i e s ' 
s e p a r a t i o n The [ c u s t o d i a l p a r e n t ] t e s t i f i e d 
t h a t she was r e q u e s t i n g $2,500 per month i n c h i l d 
s u p p o r t . 

"  

"The [ n o n c u s t o d i a l p a r e n t ] i n t h i s case d i d not 
take i s s u e w i t h any of the items on the [ c u s t o d i a l 
p a r e n t ' s ] l i s t of expenses. A l t h o u g h o n l y t h r e e 
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items on the l i s t s p e c i f i c a l l y r e l a t e t o the 
c h i l d r e n -- $200 f o r p r e s c h o o l t u i t i o n f o r the 
youngest c h i l d , $200 f o r the expense of 
e x t r a c u r r i c u l a r a c t i v i t i e s , and $30 f o r s c h o o l 
l u n c h e s -- the t r i a l c o u r t c o u l d r e a s o n a b l y have 
co n c l u d e d t h a t the [ c u s t o d i a l p a r e n t ' s ] expenses 
r e f l e c t e d the a c t u a l c o s t of h o u s i n g , food, and 
o t h e r n e c e s s i t i e s f o r the [ c u s t o d i a l p a r e n t ] and the 
t h r e e c h i l d r e n , w i t h no e x t r a v a g a n c e . The 
[ n o n c u s t o d i a l p a r e n t ] r e a d i l y acknowledged a t t r i a l 
t h a t the f a m i l y had e n j o y e d 'an u p p e r - m i d d l e - c l a s s 
l i f e s t y l e ' d u r i n g the p a r t i e s ' m a r r i a g e . 
A c c o r d i n g l y , we conclude t h a t the c h i l d - s u p p o r t 
award does ' r e l a t e t o the r e a s o n a b l e and n e c e s s a r y 
needs of the c h i l d [ r e n ] , t a k i n g i n t o account the 
l i f e s t y l e t o which the c h i l d [ r e n were] accustomed 
and the s t a n d a r d of l i v i n g the c h i l d [ r e n ] e n j o y e d 
b e f o r e the d i v o r c e , ' as w e l l as the [ n o n c u s t o d i a l 
p a r e n t ' s ] a b i l i t y t o pay f o r those needs. Dyas v.  
Dyas, 683 So. 2d 971, 973 ( A l a . C i v . App. 1995)." 

19 So. 3d a t 907. 

In the p r e s e n t case, a l t h o u g h o n l y s i x of the items on 

the w i f e ' s l i s t of her and the c h i l d r e n ' s e s t i m a t e d monthly 

l i v i n g expenses r e l a t e s o l e l y t o the c h i l d r e n — $600 f o r 

c l o t h e s and shoes, $140 f o r p i a n o l e s s o n s , $120 f o r t e n n i s 

l e s s o n s , $220 f o r b a s e b a l l l e s s o n s , $300 f o r e n t e r t a i n m e n t 

such as movies, and $250 f o r p r e s c h o o l t u i t i o n f o r the 

youngest c h i l d — "the t r i a l c o u r t c o u l d r e a s o n a b l y have 

co n c l u d e d t h a t the w i f e ' s expenses r e f l e c t e d the a c t u a l c o s t 

of h o u s i n g , food, and o t h e r n e c e s s i t i e s f o r the w i f e and the 

[f o u r ] c h i l d r e n , w i t h no e x t r a v a g a n c e . " I d . " A c c o r d i n g l y , we 
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conclude t h a t the c h i l d - s u p p o r t award does ' r e l a t e t o the 

r e a s o n a b l e and n e c e s s a r y needs of the c h i l d [ r e n ] , t a k i n g i n t o 

account the l i f e s t y l e t o which the c h i l d [ r e n were] accustomed 

and the s t a n d a r d of l i v i n g the c h i l d [ r e n ] e n j o y e d b e f o r e the 

d i v o r c e . ' " I d . ( q u o t i n g Dyas v. Dyas, 683 So. 2d 971, 973 

( A l a . C i v . App. 1995)). 

The husband next argues t h a t the f i n d i n g of contempt f o r 

h i s f a i l u r e t o pay f a m i l y s u p p o r t as r e q u i r e d by the pendente 

l i t e o r d e r s h o u l d be r e v e r s e d because, he says, (1) the 

pendente l i t e o r d e r was not r e a s o n a b l y s p e c i f i c r e g a r d i n g the 

amount of the f a m i l y s u p p o r t the husband was r e q u i r e d t o pay, 

(2) the judgment f i n d i n g him i n contempt d i d not i n d i c a t e the 

conduct t h a t was contemptuous w i t h s u f f i c i e n t s p e c i f i c i t y , and 

(3) the w i f e f a i l e d t o prove t h a t he had the f i n a n c i a l a b i l i t y 

t o pay the f a m i l y s u p p o r t he had f a i l e d t o pay. However, the 

r e c o r d i n d i c a t e s t h a t the husband never p r e s e n t e d any of those 

arguments t o the t r i a l c o u r t e i t h e r i n h i s responses t o the 

w i f e ' s contempt p e t i t i o n s b e f o r e the e n t r y of the judgment 

f i n d i n g him i n contempt or i n h i s response t o the w i f e ' s 

motion t o revoke the s u s p e n s i o n of h i s j a i l sentence a f t e r the 

e n t r y of the d i v o r c e judgment. "[An a p p e l l a t e c o u r t ] cannot 
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c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , [an a p p e l l a t e c o u r t ' s ] r e v i e w i s r e s t r i c t e d t o the 

e v i d e n c e and arguments c o n s i d e r e d by the t r i a l c o u r t . " Andrews  

v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) . 

T h e r e f o r e , we cannot c o n s i d e r the husband's arguments 

r e g a r d i n g the f i n d i n g of contempt. I d . 

F i n a l l y , the husband argues t h a t the t r i a l c o u r t 

i m p r o p e r l y e x e r c i s e d i t s d i s c r e t i o n i n a d m i t t i n g i n t o e v i d e n c e 

a w r i t t e n p s y c h o l o g i c a l e v a l u a t i o n ("the e v a l u a t i o n " ) 

r e g a r d i n g the g i r l f r i e n d , which had been performed by a 

l i c e n s e d p s y c h o l o g i s t i n response t o a c o u r t o r d e r i n the 

g i r l f r i e n d ' s d i v o r c e a c t i o n . However, even i f the a d m i s s i o n of 

t h a t e v i d e n c e was e r r o n e o u s , i t would not c o n s t i t u t e 

r e v e r s i b l e e r r o r u n l e s s i t s a d m i s s i o n p r o b a b l y i n j u r i o u s l y 

a f f e c t e d s u b s t a n t i a l r i g h t s of the husband. See Rule 45, A l a . 

R. App. P. Rule 45 p r o v i d e s : 

"No judgment may be r e v e r s e d or s e t a s i d e ... i n 
any c i v i l ... case on the ground of ... the improper 
a d m i s s i o n or r e j e c t i o n of e v i d e n c e ... u n l e s s i n the 
o p i n i o n of the c o u r t t o which the a p p e a l i s taken 

a f t e r an e x a m i n a t i o n of the e n t i r e cause, i t 
s h o u l d appear t h a t the e r r o r complained of has 
p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of 
the p a r t i e s . " 
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The o n l y manner i n which the husband contends t h a t the 

a d m i s s i o n of the e v a l u a t i o n may have i n j u r i o u s l y a f f e c t e d h i s 

s u b s t a n t i a l r i g h t s i s by p o s s i b l y i n f l u e n c i n g the t r i a l c o u r t 

t o o r d e r the p a r t i e s not t o a l l o w the c h i l d r e n t o be i n the 

presence of the g i r l f r i e n d . However, the husband has not 

argued on a p p e a l t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g the 

p a r t i e s not t o a l l o w the c h i l d r e n t o be i n the presence of the 

g i r l f r i e n d . "When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s 

b r i e f , t h a t i s s u e i s waived." B o s h e l l v. K e i t h , 418 So. 2d 89, 

92 ( A l a . 1982) . Because the husband has waived the i s s u e 

whether the t r i a l c o u r t e r r e d i n o r d e r i n g the p a r t i e s not t o 

a l l o w the c h i l d r e n t o be i n the presence of the g i r l f r i e n d and 

because he has not argued t h a t the a d m i s s i o n of the e v a l u a t i o n 

i n j u r i o u s l y a f f e c t e d h i s s u b s t a n t i a l r i g h t s i n any o t h e r 

manner, we conclude t h a t any e r r o r the t r i a l c o u r t may have 

committed i n a d m i t t i n g the e v a l u a t i o n was h a r m l e s s . See Rule 

45. 

In summary, we r e v e r s e the judgment of the t r i a l c o u r t 

w i t h r e s p e c t t o the d i v i s i o n of p r o p e r t y and the award of 

p e r i o d i c alimony, we a f f i r m the judgment i n a l l o t h e r 
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r e s p e c t s , and we remand the cause f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thomas and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h w r i t i n g . 

Donaldson, J . , recuses h i m s e l f . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n the r e s u l t . 

I agree w i t h the a p p l i c a t i o n of the h o l d i n g i n Ex p a r t e  

D i c k s o n , 29 So. 3d 159 ( A l a . 2009), t o the f a c t s of t h i s case. 

I w r i t e s p e c i a l l y t o note, however, t h a t I do not b e l i e v e 

t h a t , i n r e a c h i n g i t s h o l d i n g i n t h a t case, our supreme c o u r t 

i n t e n d e d t h a t the e v i d e n c e p r e s e n t e d by the p a r t i e s be 

a l l o w e d t o s u p p l a n t the t r i a l c o u r t ' s d i s c r e t i o n i n 

d e t e r m i n i n g the amount of the payor spouse's e s t a t e . The 

d e t e r m i n a t i o n of a r i g h t t o a limony i n g r o s s and whether a 

payor spouse's e s t a t e i s s u f f i c i e n t f o r a payment of alimony 

i n g r o s s are m a t t e r s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . 

S h i r l e y v. S h i r l e y , 600 So. 2d 284, 286 ( A l a . C i v . App. 1992); 

G r i m s l e y v. G r i m s l e y , 586 So. 2d 20, 21 ( A l a . C i v . App. 1991); 

and Waid v. Waid, 540 So. 2d 764, 765-66 ( A l a . C i v . App. 

1989). In t h i s case, I agree t h a t the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t the husband's c u r r e n t e s t a t e was s u f f i c i e n t t o 

pay the a l i m o n y - i n - g r o s s award. 
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