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W i l l i a m E r i c Moya appeals from a judgment of the 

J e f f e r s o n C i r c u i t Court denying him a t r i a l by j u r y . We 

a f f i r m . 
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On December 29, 2010, Enoch C a n t e r b u r y and h i s w i f e , Ruth 

C a n t e r b u r y , f i l e d a c o m p l a i n t a r i s i n g out of an aut o m o b i l e 

a c c i d e n t t h e y a s s e r t e d had been caused by Moya; i n t h e i r 

c o m p l a i n t , t h e y a s s e r t e d c l a i m s of n e g l i g e n c e and wantonness 

a g a i n s t Moya and a c l a i m f o r u n i n s u r e d / u n d e r i n s u r e d - m o t o r i s t 

b e n e f i t s a g a i n s t t h e i r a u t o m o b i l e - i n s u r a n c e p r o v i d e r , 

N a t i o n w i d e Mutual F i r e I nsurance Company ( " N a t i o n w i d e " ) . The 

c o m p l a i n t d i d not c o n t a i n a demand f o r a j u r y t r i a l . 

N a t i o n w i d e f i l e d an answer, a s s e r t i n g a number of defenses and 

demanding a t r i a l by j u r y . Moya l a t e r f i l e d an answer, 

g e n e r a l l y d e n y i n g the a l l e g a t i o n s of the c o m p l a i n t and 

a s s e r t i n g a number of d e f e n s e s . Moya f a i l e d t o demand a t r i a l 

by j u r y i n h i s answer. 

Nat i o n w i d e f i l e d a motion t o opt out and a motion i n 

l i m i n e . In t h a t motion, N a t i o n w i d e opted out of any f u r t h e r 

p r o c e e d i n g s , a g r e e i n g t o be bound by the v e r d i c t t o the e x t e n t 

of any u n d e r i n s u r e d - m o t o r i s t - b e n e f i t l i m i t s of coverage and 

l i a b i l i t y i n i t s c o n t r a c t w i t h the C a n t e r b u r y s beyond 

l i a b i l i t y coverages a v a i l a b l e t o Moya. Nat i o n w i d e f u r t h e r 

r e q u e s t e d the t r i a l c o u r t t o p r o h i b i t the C a n t e r b u r y s from 

i n t r o d u c i n g e v i d e n c e or o t h e r w i s e d i s c l o s i n g t o the j u r o r s or 
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p r o s p e c t i v e j u r o r s the e x i s t e n c e o f , or the amount o f , 

Na t i o n w i d e ' s i n s u r a n c e coverage. On A p r i l 14, 2011, the t r i a l 

c o u r t g r a n t e d N a t i o n w i d e ' s motion. 

The case was s e t f o r a j u r y t r i a l . On May 3, 2011, 

however, the C a n t e r b u r y s f i l e d an o b j e c t i o n t o the j u r y - t r i a l 

s e t t i n g and a motion f o r a n o n j u r y - t r i a l s e t t i n g , a r g u i n g t h a t 

Moya had f a i l e d t o demand a j u r y t r i a l on the c l a i m s a s s e r t e d 

a g a i n s t him. Moya f i l e d a response t o t h a t motion, a s s e r t i n g 

t h a t N a t i o n w i d e ' s demand f o r a j u r y t r i a l was s u f f i c i e n t t o 

m a i n t a i n the case on the j u r y - t r i a l d o c k e t . The C a n t e r b u r y s 

f i l e d a r e p l y t o Moya's response. 

On June 13, 2011, a h e a r i n g was h e l d on the C a n t e r b u r y s ' 

motion, and the t r i a l c o u r t g r a n t e d t h a t motion i n an o r d e r 

e n t e r e d t h a t same day. A n o n j u r y t r i a l was s e t f o r December 

5, 2011. On J u l y 7, 2011, Moya f i l e d a motion t o r e c o n s i d e r 

the o r d e r s e t t i n g a n o n j u r y t r i a l , a s s e r t i n g , among o t h e r 

t h i n g s , t h a t he had r e l i e d on the j u r y demand made by 

N a t i o n w i d e . The C a n t e r b u r y s responded t o Moya's motion t o 

r e c o n s i d e r , and, on August 12, 2011, the t r i a l c o u r t d e n i e d 

Moya's motion. 
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On January 24, 2012, the t r i a l c o u r t e n t e r e d a f i n a l 

judgment i n f a v o r of the C a n t e r b u r y s on t h e i r c l a i m s a g a i n s t 

Moya and d i s m i s s e d t h e i r c l a i m s a g a i n s t N a t i o n w i d e . Moya 

f i l e d h i s n o t i c e of a p p e a l t o t h i s c o u r t on March 1, 2012. 

Moya r a i s e s o n l y one i s s u e on a p p e a l : whether the t r i a l 

c o u r t e r r e d i n denying him a j u r y t r i a l . Rule 3 8 ( d ) , A l a . R. 

C i v . P., e x p l a i n s t h a t a demand f o r a j u r y t r i a l made i n 

accordance w i t h t h a t r u l e may not be withdrawn w i t h o u t the 

consent of the p a r t i e s . Moya a s s e r t s t h a t he was e n t i t l e d t o 

r e l y on N a t i o n w i d e ' s demand f o r a t r i a l by j u r y and t h a t , 

because he had not consented t o the w i t h d r a w a l of t h a t demand, 

he was e n t i t l e d t o a j u r y t r i a l . 

The C a n t e r b u r y s c i t e Rosen v. D i c k , 639 F.2d 82, 92 (2d 

C i r . 1980), f o r the p r o p o s i t i o n t h a t , " [ i ] f the f i r s t [ j u r y ] 

demand does not cover i s s u e s p e r t i n e n t t o a second p a r t y , the 

second p a r t y cannot r e l y r e a s o n a b l y on the f i r s t demand." See  

a l s o In re N-500L Cases, 691 F.2d 15 (1st C i r . 1982). Thus, 

the C a n t e r b u r y s argue t h a t , because the c l a i m a s s e r t e d by the 

Ca n t e r b u r y s a g a i n s t N a t i o n w i d e was a s e p a r a t e and d i s t i n c t 

c l a i m than those a s s e r t e d by the C a n t e r b u r y s a g a i n s t Moya, 

Moya c o u l d not r e l y on N a t i o n w i d e ' s j u r y demand. Moya 
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a s s e r t s , however, t h a t the cases c i t e d by the C a n t e r b u r y s are 

not c o n t r o l l i n g and t h a t the Alabama cases of H e s t e r v. Posey, 

684 So. 2d 1347 ( A l a . C i v . App. 1996); S t a i k v. J e f f e r s o n  

F e d e r a l Savings & Loan A s s o c i a t i o n of Birmingham, 434 So. 2d 

763 ( A l a . 1983); and Ex p a r t e West, 797 So. 2d 1070 ( A l a . 

2001), demand a d i f f e r e n t c o n c l u s i o n i n the p r e s e n t case. 

In S t a i k v. J e f f e r s o n F e d e r a l Savings & Loan A s s o c i a t i o n  

of Birmingham, 434 So. 2d a t 764, a c l a i m a n t of funds t h a t had 

been p a i d i n t o c o u r t by a b a n k i n g i n s t i t u t i o n i n an 

i n t e r p l e a d e r a c t i o n was d e n i e d a t r i a l by j u r y when he had 

f i l e d an answer and c o u n t e r c l a i m t h a t d i d not i n c l u d e a j u r y 

demand. The o t h e r c l a i m a n t , who had been made a defendant t o 

the same c l a i m s as the c l a i m a n t , s u b s e q u e n t l y f i l e d an answer, 

i n c l u d i n g a demand f o r a j u r y t r i a l . I d . a t 764. L a t e r , the 

c l a i m a n t f i l e d an amended c o u n t e r c l a i m t h a t i n c l u d e d a j u r y 

demand; however, the p l a i n t i f f f i l e d a motion t o s t r i k e t h a t 

j u r y demand and, i n a d d i t i o n , the o t h e r c l a i m a n t withdrew h i s 

demand f o r a j u r y t r i a l . I d . a t 764-65. The supreme c o u r t 

d e t ermined t h a t the t r i a l c o u r t d i d not e r r i n s t r i k i n g the 

c l a i m a n t ' s j u r y demand or a l l o w i n g the o t h e r c l a i m a n t t o 

withdraw h i s j u r y demand w i t h o u t the c l a i m a n t ' s consent, see 
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Rule 38, A l a . R. C i v . P., because, a t the time the c l a i m a n t 

had f i l e d h i s o r i g i n a l answer and c o u n t e r c l a i m , the o t h e r 

c l a i m a n t had not y e t made a j u r y demand and, th u s , the 

c l a i m a n t c o u l d not have r e l i e d on the o t h e r c l a i m a n t ' s demand 

f o r a j u r y . I d . a t 765. 

Moya a l s o c i t e s Ex p a r t e West, sup r a , i n an attempt t o 

emphasize the importance of the f a c t t h a t , i n the p r e s e n t 

case, N a t i o n w i d e ' s j u r y demand was made b e f o r e Moya f i l e d h i s 

answer. West does not sup p o r t Moya's argument, however, 

because i n t h a t case, l i k e i n S t a i k , the j u r y demand r e l i e d 

upon was made subsequent t o the o r i g i n a l answer and, t h u s , 

c o u l d not sup p o r t a l a t e r j u r y demand by the defendant t h a t 

had f i l e d the o r i g i n a l answer. 797 So. 2d a t 1072. Moya i s 

c o r r e c t t h a t N a t i o n w i d e ' s j u r y demand preceded the f i l i n g of 

Moya's c o u n t e r c l a i m and t h a t , t h u s , based upon the t i m i n g of 

the p a r t i e s ' p l e a d i n g s , Moya c o u l d have r e l i e d on t h a t j u r y 

demand i n accordance w i t h Rule 38. 

In H e s t e r v. Posey, 684 So. 2d a t 1348-49, however, a l s o 

r e l i e d upon by Moya, t h i s c o u r t s t a t e d : 

"We f i n d the f o l l o w i n g p e r t i n e n t statements i n 
9 C h a r l e s A. Wright & A r t h u r R. M i l l e r , F e d e r a l  
P r a c t i c e and Procedure § 2318 (1971): 
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" ' I f a t i m e l y and p r o p e r demand f o r a 
j u r y i s made by one p a r t y , a l l of the 
p a r t i e s t o the a c t i o n who are i n t e r e s t e d i n  
the i s s u e s f o r which j u r y t r i a l has been  
demanded may r e l y on t h a t demand and need 
not make an a d d i t i o n a l demand of t h e i r 
own 

" '  

" ' I f a p r o p e r demand f o r a j u r y has 
been made, i t cannot be withdrawn w i t h o u t 
the consent of a l l the p a r t i e s . The demand 
by one p a r t y i s enough t o make the case a 
j u r y a c t i o n 

"'A p a r t y who i s i n d e f a u l t has not 
s t a n d i n g t o demand a j u r y t r i a l . However 
i f a j u r y t r i a l has once been p r o p e r l y 
demanded defendant, d e s p i t e h i s subsequent 
d e f a u l t , may s t i l l i n s i s t on a j u r y t r i a l 
on the i s s u e of damages.' 

"As noted above, Wal-Mart, Mangrum, and Buchanan 
demanded a j u r y t r i a l when each f i l e d answers t o the 
c o m p l a i n t . We f i n d t h a t a l t h o u g h H e s t e r d i d not 
demand a j u r y t r i a l , he c o u l d r e l y upon the demands 
f o r a j u r y t r i a l made by h i s co-defendants f o r the 
f o l l o w i n g r e asons: those demands f o r a j u r y t r i a l 
were made p r i o r t o the time H e s t e r f i l e d h i s answer, 
the demands f o r a j u r y t r i a l were never withdrawn, 
and H e s t e r never consented t o any a l l e g e d w i t h d r a w a l 
of the demands f o r a j u r y t r i a l . See S t a i k v.  
J e f f e r s o n Fed. Sav. & Loan Ass'n, 434 So. 2d 763 
( A l a . 1983). As our supreme c o u r t s t a t e d i n S t a i k , 
434 So. 2d a t 765, '[a p a r t y ] can r e l y on the demand 
made ... and know t h a t he cannot be ambushed by the 
w i t h d r a w a l of t h a t j u r y demand w i t h o u t h i s 
c o n s e n t . ' " 

(Emphasis added.) 
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I t i s c l e a r from the language c i t e d and adopted i n 

H e s t e r , i n c l u d i n g the language we have emphasized i n the quote 

above, t h a t the r u l e a s s e r t e d by the C a n t e r b u r y s a p p l i e s i n 

Alabama. Moya argues i n h i s r e p l y b r i e f t o t h i s c o u r t t h a t , 

even i f the r u l e as s t a t e d i n Rosen were a p p l i c a b l e here, 

because the c l a i m s a g a i n s t Moya and the c l a i m s a g a i n s t 

N a t i o n w i d e a r i s e from the same f a c t s and N a t i o n w i d e ' s 

l i a b i l i t y depends on the r e s o l u t i o n of the n e g l i g e n c e c l a i m 

a g a i n s t Moya, a l l the c l a i m s i n the C a n t e r b u r y s ' c o m p l a i n t 

were covered by N a t i o n w i d e ' s j u r y demand. As s t a t e d i n 

H e s t e r , however, " ' a l l of the p a r t i e s t o the a c t i o n who are  

i n t e r e s t e d i n the i s s u e s f o r which j u r y t r i a l has been  

demanded may r e l y ' " on the p r e v i o u s j u r y demand. 684 So. 2d 

at 1349 (emphasis added.) In the p r e s e n t case, Moya does not 

argue t h a t he had any i n t e r e s t i n the outcome of the 

u n i n s u r e d / u n d e r i n s u r e d - m o t o r i s t c l a i m s a g a i n s t N a t i o n w i d e , 

o n l y t h a t N a t i o n w i d e ' s l i a b i l i t y was dependent on the 

r e s o l u t i o n of the C a n t e r b u r y s ' c l a i m s a g a i n s t him. Based on 

H e s t e r , because Moya had no i n t e r e s t i n the i s s u e r a i s e d 

a g a i n s t N a t i o n w i d e , Moya was not a b l e t o r e l y on N a t i o n w i d e ' s 
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j u r y demand, and, t h u s , the t r i a l c o u r t d i d not e r r i n 

d e c l i n i n g t o a f f o r d Moya a j u r y t r i a l . 

AFFIRMED. 

Thompson, P . J . , and Thomas, Moore, and Donaldson, J J . , 

concur. 
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