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BRYAN, Judge. 

T a b i t h a Jayne Orban ("the w i f e " ) appeals from a judgment 

of the C o f f e e C i r c u i t Court ("the t r i a l c o u r t " ) t h a t d i v o r c e d 

her from Aaron Lawrence Orban ("the husband"). We remand the 

cause f o r f u r t h e r p r o c e e d i n g s . 
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The r e c o r d r e v e a l s the f o l l o w i n g p e r t i n e n t f a c t s . The 

husband j o i n e d the m i l i t a r y i n 1992, and the husband and the 

w i f e were m a r r i e d i n Las Vegas, Nevada, i n 1996. The r e c o r d 

i n d i c a t e s t h a t the p a r t i e s moved from A l a s k a t o E n t e r p r i s e i n 

2007 when the husband was s t a t i o n e d a t F o r t Rucker f o r f l i g h t 

s c h o o l . The p a r t i e s p u r c h a s e d a house i n E n t e r p r i s e i n 

a p p r o x i m a t e l y J u l y 2008, and they put the house on the market 

f o r s a l e i n J u l y or August 2009. On September 1, 2009, the 

husband was t r a n s f e r r e d t o F o r t Campbell, Kentucky, and he 

began r e n t i n g a room from h i s c o u s i n who l i v e d near F o r t 

Campbell, i n C l a r k s v i l l e , Tennessee, a t t h a t time. The r e c o r d 

i n d i c a t e s t h a t the w i f e and the p a r t i e s ' two c h i l d r e n remained 

i n E n t e r p r i s e u n t i l F e b r u a r y 6, 2010. A t t h a t t i m e , the w i f e 

o b t a i n e d a moving t r u c k and moved h e r s e l f and the c h i l d r e n t o 

Mary E s t h e r , F l o r i d a . The husband f i l e d a c o m p l a i n t f o r a 

d i v o r c e i n the t r i a l c o u r t on March 17, 2010, more than s i x 

months a f t e r he had been t r a n s f e r r e d t o F o r t Campbell and 

almost s i x weeks a f t e r the w i f e and the c h i l d r e n had moved t o 

F l o r i d a . I n h i s c o m p l a i n t , the husband a l l e g e d t h a t he and 

the w i f e were "bona f i d e r e s i d e n t c i t i z e n s of the S t a t e of 

Alabama." 
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I n J u l y 2010, the w i f e f i l e d a motion t o d i s m i s s the 

c o m p l a i n t f i l e d by the husband because, she a l l e g e d , the t r i a l 

c o u r t l a c k e d p e r s o n a l j u r i s d i c t i o n over her and l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n over the d i v o r c e a c t i o n . The w i f e 

a l l e g e d , among o t h e r t h i n g s , t h a t n e i t h e r the p a r t i e s nor 

t h e i r c h i l d r e n r e s i d e d i n E n t e r p r i s e . The husband f i l e d a 

response t o the motion, co n c e d i n g o n l y t h a t venue was improper 

i n C o f f e e County, and he s u b s e q u e n t l y f i l e d a motion t o 

t r a n s f e r the d i v o r c e a c t i o n t o Dale County. On May 5, 2011, 

the p a r t i e s appeared b e f o r e the t r i a l c o u r t f o r a h e a r i n g on 

the w i f e ' s motion t o d i s m i s s . The r e c o r d does not c o n t a i n a 

t r a n s c r i p t of t h a t p r o c e e d i n g , and t h e r e i s no i n d i c a t i o n t h a t 

e v i d e n c e was p r e s e n t e d a t t h a t p r o c e e d i n g . On the same dat e , 

the t r i a l c o u r t e n t e r e d an o r d e r t h a t s t a t e d t h a t the p a r t i e s 

had s u b m i t t e d t o j u r i s d i c t i o n of the t r i a l c o u r t , t h a t t h e y 

had agreed t h a t the venue was p r o p e r i n the t r i a l c o u r t , and 

t h a t they had withdrawn t h e i r r e s p e c t i v e motions addressed t o 

those i s s u e s . The w i f e s u b s e q u e n t l y f i l e d an answer t o the 

husband's c o m p l a i n t wherein she a d m i t t e d t h a t she and the 

husband were "bona f i d e r e s i d e n t c i t i z e n s of the S t a t e of 

Alabama." The w i f e a l s o f i l e d a c o u n t e r c l a i m f o r a d i v o r c e on 
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June 6, 2011. 

The t r i a l c o u r t conducted an ore tenus p r o c e e d i n g i n 

December 2011. The husband t e s t i f i e d t h a t , a t t h a t t i m e , he 

was s t i l l r e s i d i n g i n C l a r k s v i l l e , where he had moved a f t e r 

two y e a r s of f l i g h t s c h o o l a t F o r t Rucker. He s t a t e d t h a t he 

had not been on "TDY"1 s i n c e he j o i n e d the Army i n 2007 2 and 

t h a t he had no p l a n s t o keep the p a r t i e s ' house i n E n t e r p r i s e . 

I t was u n d i s p u t e d t h a t the w i f e and the c h i l d r e n had moved t o 

F l o r i d a a p p r o x i m a t e l y s i x weeks b e f o r e the husband f i l e d the 

d i v o r c e c o m p l a i n t i n March 2010. The w i f e t e s t i f i e d t h a t she 

had o b t a i n e d a r e n t a l home i n F l o r i d a , t h a t she had sought 

employment i n F l o r i d a i m m e d i a t e l y a f t e r she a r r i v e d , and t h a t 

she had e n r o l l e d the o l d e r c h i l d i n s c h o o l i n F l o r i d a . There 

i s no i n d i c a t i o n i n the r e c o r d t h a t the w i f e i n t e n d e d t o move 

back t o E n t e r p r i s e . The t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s on December 16, 2012, t h a t d i v i d e d the 

p a r t i e s ' p r o p e r t y and addr e s s e d c h i l d - c u s t o d y and sup p o r t 

1 A l t h o u g h "TDY" was not d e f i n e d by the husband i n the 
r e c o r d on a p p e a l , i n m i l i t a r y p a r l a n c e i t t y p i c a l l y r e f e r s t o 
"temporary d u t y . " 

2The r e c o r d i n d i c a t e s t h a t the husband i n i t i a l l y s e r v e d 
i n a d i f f e r e n t branch of the m i l i t a r y b e f o r e he j o i n e d the 
Army i n 2007. 
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i s s u e s . A f t e r the t r i a l c o u r t d e n i e d the w i f e ' s postjudgment 

motion, the w i f e f i l e d a t i m e l y a p p e a l . 

Based on our re v i e w of the e n t i r e r e c o r d on a p p e a l , we 

are unable t o conclude w i t h c e r t a i n t y t h a t the t r i a l c o u r t had 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o d i v o r c e the p a r t i e s , d e s p i t e 

the p a r t i e s ' agreement t o submit themselves t o the t r i a l 

c o u r t ' s j u r i s d i c t i o n . 

" I f one p a r t y i s a r e s i d e n t of Alabama, then an 
Alabama c o u r t has j u r i s d i c t i o n over the m a r i t a l r e s . 
Sachs v. 
I f b o t h 

Sachs, 278 A l a . 464, 179 So. 2d 46 (1965). 
p a r t i e s are n o n r e s i d e n t s , an Alabama c o u r t 

has no j u r i s d i c t i o n . Winston v. Winston, 279 A l a . 
534, 188 So. 2d 264 (1966). F u r t h e r , n o n r e s i d e n t 
p a r t i e s cannot s t i p u l a t e t h a t an Alabama c o u r t may 
assume j u r i s d i c t i o n over the case. Winston, s u p r a . " 

B u t l e r v. B u t l e r , 641 So. 2d 272, 273 ( A l a . C i v . App. 1993). 

For purposes of s u b j e c t - m a t t e r j u r i s d i c t i o n i n a d i v o r c e 

a c t i o n , r e s i d e n c y means d o m i c i l e . L i v e r m o r e v. L i v e r m o r e , 822 

So. 2d 437, 441-42 ( A l a . C i v . App. 2001) . In the p r e s e n t 

case, i t i s not c l e a r t h a t e i t h e r p a r t y was d o m i c i l e d i n the 

S t a t e of Alabama a t the time t h a t the husband f i l e d a 

c o m p l a i n t f o r a d i v o r c e on March 17, 2010. 

"Alabama d e c i s i o n s h o l d t h a t d o m i c i l e r e q u i r e s two 
elements: (1) one's p h y s i c a l presence i n the chosen 
p l a c e of r e s i d e n c e , and (2) an accompanying i n t e n t 
t o remain t h e r e , e i t h e r permanently or f o r an 
i n d e f i n i t e l e n g t h of time. [Rabren v. Mudd, 285 A l a . 
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531, 535, 234 So. 2d 549, 553 (1970)]; B asiouny v.  
B asiouny , 445 So. 2d 916, 919 ( A l a . C i v . App. 1984) . 
I t has been s a i d t h a t ' d o m i c i l e ' i s t h a t p l a c e t o 
which, whenever one i s absent, he or she has an 
i n t e n t t o r e t u r n . S t a t e ex r e l . Rabren v. B a x t e r , 46 
A l a . App. 134, 138, 239 So. 2d 206, 209 ( C i v . App. 
1970). When a p a r t y p h y s i c a l l y r e s i d e s i n one 
l o c a t i o n , ' " [ t ] h e i n t e n t i o n t o r e t u r n [to another 
l o c a t i o n ] i s u s u a l l y of c o n t r o l l i n g importance i n 
the d e t e r m i n a t i o n of the whole q u e s t i o n [of 
d o m i c i l e ] . " ' Andrews v. Andrews, 697 So. 2d 54, 56 
( A l a . C i v . App. 1997) ( q u o t i n g Jacobs v. R y a l s , 401 
So. 2d 776, 778 ( A l a . 1981)). 

"Furthermore, the burden i s on the p a r t y who 
l i v e s a t a p a r t i c u l a r p l a c e t o prove t h a t he or she 
does not i n t e n d t o remain t h e r e f o r an i n d e f i n i t e 
l e n g t h of t i m e , or t h a t he or she has a p r e s e n t 
i n t e n t i o n t o r e t u r n t o some p r e v i o u s p l a c e of 
r e s i d e n c e . In t h i s r e g a r d , our Supreme Court has 
s t a t e d t h a t ' " [ t ] h e f a c t t h a t a p e r s o n l i v e s a t a  
p a r t i c u l a r p l a c e c r e a t e s a prima f a c i e p resumption  
t h a t such p l a c e i s h i s d o m i c i l e . " ' Andrews, 697 So. 
2d a t 56 ( q u o t i n g Nora v. Nora, 494 So. 2d 16, 18 
( A l a . 1986)); see a l s o 25 Am. J u r . 2d D o m i c i l [ e ] § 
56 (1996) (proof t h a t a p a r t y r e s i d e s elsewhere 
r e b u t s any presumption of c o n t i n u e d d o m i c i l e and 
p l a c e s burden of p r o o f upon the p a r t y d e n y ing the 
c h a r g e ) . " 

I d . a t 442 (emphasis added). 

At the ore tenus h e a r i n g i n December 2011, the husband 

s t a t e d he had been l i v i n g i n C l a r k s v i l l e s i n c e September 2009 

and the w i f e s t a t e d t h a t she had been l i v i n g i n Mary E s t h e r 

s i n c e F e b r u a r y 2010. Thus, a t the time the husband f i l e d a 

c o m p l a i n t f o r a d i v o r c e i n March 2010, prima f a c i e 
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presumptions e x i s t e d t h a t the husband was d o m i c i l e d i n 

Tennessee and t h a t the w i f e was d o m i c i l e d i n F l o r i d a . N e i t h e r 

the husband nor the w i f e p r e s e n t e d e v i d e n c e t o r e b u t those 

p r e s u m p t i o n s . See Nora v. Nora, 494 So. 2d 16, 18 ( A l a . 1986) 

("The presumption [ t h a t the p l a c e where a person l i v e s i s h i s 

or her d o m i c i l e ] i s r e b u t t a b l e by f a c t s t o the c o n t r a r y . " ) . 3 

"Alabama c o u r t s have no j u r i s d i c t i o n over the m a r i t a l 

s t a t u s of p a r t i e s i f n e i t h e r i s d o m i c i l e d i n Alabama, and such 

j u r i s d i c t i o n cannot be c o n f e r r e d on the c o u r t s , even w i t h the 

p a r t i e s ' consent." Winston v. Winston, 279 A l a . 534, 537, 188 

So. 2d 264, 267 (1966). A f t e r a r e v i e w of the e n t i r e t y of the 

3We note t h a t A l a . Code 1975, § 6-7-20(a), p r o v i d e s : 

"Any person i n any branch or s e r v i c e of the 
government of the U n i t e d S t a t e s of America, 
i n c l u d i n g those i n the m i l i t a r y , a i r and n a v a l 
s e r v i c e , and the husband or w i f e of any such p e r s o n , 
i f he or she i s l i v i n g w i t h i n the b o r d e r s of the  
S t a t e of Alabama, s h a l l be deemed t o be a r e s i d e n t 
of the S t a t e of Alabama f o r the purpose of 
commencing any c i v i l a c t i o n i n the c o u r t s of t h i s 
s t a t e . " 

(Emphasis added.) 

The r e c o r d r e v e a l e d w i t h o u t d i s p u t e t h a t n e i t h e r the 
husband nor the w i f e was l i v i n g w i t h i n the b o r d e r s of the 
S t a t e of Alabama a t the time the husband i n i t i a t e d the d i v o r c e 
a c t i o n . 
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r e c o r d i n t h i s m a t t e r , we are unable t o conclude w i t h 

c e r t a i n t y t h a t the t r i a l c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n 

t o d i v o r c e the p a r t i e s . A c c o r d i n g l y , we remand the cause w i t h 

i n s t r u c t i o n s t o the t r i a l c o u r t t o conduct a h e a r i n g and t o 

r e c e i v e e v i d e n c e r e g a r d i n g the d o m i c i l e of each p a r t y as of 

March 17, 2010. 4 

Both p a r t i e s ' r e q u e s t f o r an a t t o r n e y fee on ap p e a l i s 

d e n i e d a t t h i s time. 

REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 

4We note t h a t i f the t r i a l c o u r t determines t h a t the w i f e 
was not d o m i c i l e d i n Alabama a t the time t h a t the husband 
f i l e d h i s c o m p l a i n t f o r a d i v o r c e , the husband must " a l l e g e [ ] 
... and p r o v e [ ] " t h a t he was a "bona f i d e r e s i d e n t of t h i s 
s t a t e f o r s i x months next b e f o r e the f i l i n g of the c o m p l a i n t 

§ 30-2-5, A l a . Code 1975 (emphasis added); and S k i e f f v.  
C o l e - S k i e f f , 884 So. 2d 880, 883-84 ( A l a . C i v . App. 2003). 

A f t e r c o n s i d e r i n g the evi d e n c e r e c e i v e d on remand, the 
t r i a l c o u r t s h o u l d a l s o c o n s i d e r whether i t has s u b j e c t - m a t t e r 
j u r i s d i c t i o n t o e n t e r an i n i t i a l c u s t o d y award p u r s u a n t t o § 
30-3B-201, A l a . Code 1975, which i s p a r t of the Un i f o r m C h i l d 
Custody J u r i s d i c t i o n and Enforcement A c t , § 30-3B-101 e t seq., 
A l a . Code 1975, or t o e n t e r an i n i t i a l c h i l d - s u p p o r t award 
p u r s u a n t t o § 30-3A-401, A l a . Code 1975, which i s p a r t of the 
Uni f o r m I n t e r s t a t e F a m i l y Support A c t , § 30-3A-101 e t seq., 
A l a . Code 1975. See, e.g., Ex p a r t e P i e r c e , 50 So. 3d 447, 
450-56 ( A l a . C i v . App. 2010) ( a p p l y i n g § 30-3B-201), and 
F u l l e r v. F u l l e r , 93 So. 3d 961. 966-67 ( A l a . C i v . App. 2012) 
( a p p l y i n g § 30-3A-401). 
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