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PER CURIAM. 

K.T.D. ("the mother") a p p e a l s from a judgment of the 

Cleburne C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t m o d i f i e d her 

c u s t o d i a l r i g h t s t o K.P. ("the c h i l d " ) . K.W.P. ("the f a t h e r " ) 

c r o s s - a p p e a l s from the same judgment i n s o f a r as the t r i a l 

c o u r t f a i l e d t o modi f y h i s c h i l d - s u p p o r t o b l i g a t i o n . 

P r o c e d u r a l H i s t o r y 

The c h i l d was born i n March 2007 when the mother was 16 

years o l d and the f a t h e r was 21 years o l d . The r e c o r d 

i n d i c a t e s t h a t the t r i a l c o u r t e n t e r e d a judgment on or about 

December 4, 2007, t h a t a d j u d i c a t e d the f a t h e r as the f a t h e r of 

the c h i l d , awarded s o l e c u s t o d y of the c h i l d t o the mother, 

awarded the f a t h e r " s t a n d a r d " v i s i t a t i o n w i t h the c h i l d a f t e r 

a " p h a s e - i n " p e r i o d , and o r d e r e d the f a t h e r t o pay $548 a 

month i n c h i l d s u pport t o the mother. N e i t h e r p a r t y was 

o r d e r e d t o p r o v i d e h e a l t h i n s u r a n c e f o r the c h i l d , but the 

p a r t i e s were r e q u i r e d t o e q u a l l y share the c o s t of 

"noncovered" m e d i c a l expenses f o r the c h i l d . The r e c o r d 

i n d i c a t e s t h a t the December 2007 judgment s t a t e d t h a t the 

p a r t i e s " s h a l l communicate r e g a r d i n g the ... c h i l d t h rough the 

[ f a t h e r ] ' s mother and the [ m o t h e r ] ' s mother." The f a t h e r ' s 
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mother ("the p a t e r n a l grandmother") and the mother and her 

mother ("the m a t e r n a l grandmother") were the o n l y i n d i v i d u a l s 

a u t h o r i z e d t o exchange cus t o d y of the c h i l d , which was t o ta k e 

p l a c e a t the H e f l i n P o l i c e Department. The t r i a l c o u r t a l s o 

o r d e r e d the c h i l d ' s surname t o be changed from the mother's 

surname a t the time, T., t o the f a t h e r ' s surname, P. 

On J u l y 26, 2010, the mother f i l e d a p e t i t i o n t o m o d i f y 

the December 2007 judgment, and she s o u g h t : (1) s p e c i f i c and 

r e a s o n a b l e t e l e p h o n e v i s i t a t i o n w i t h the c h i l d w h i l e the 

f a t h e r was e x e r c i s i n g v i s i t a t i o n , (2) an o r d e r r e q u i r i n g the 

f a t h e r t o p r o v i d e her w i t h advance w r i t t e n n o t i c e of h i s 

i n t e n t i o n t o t r a v e l w i t h the c h i l d f o r d i s t a n c e s g r e a t e r than 

60 m i l e s , (3) an o r d e r r e q u i r i n g the f a t h e r t o n o t i f y her i f 

the c h i l d s t a y s anywhere o t h e r than the f a t h e r ' s home 

o v e r n i g h t , (4) an o r d e r r e q u i r i n g the f a t h e r t o n o t i f y her i f 

the c h i l d r e q u i r e s m e d i c a l t r e a t m e n t d u r i n g the f a t h e r ' s 

v i s i t a t i o n p e r i o d s , (5) an o r d e r r e q u i r i n g the f a t h e r t o 

n o t i f y her i f someone e l s e i s c a r i n g f o r the c h i l d d u r i n g h i s 

v i s i t a t i o n p e r i o d s , (6) the " r i g h t of f i r s t r e f u s a l " i f the 

f a t h e r r e q u i r e s c h i l d care f o r more than 3 hours d u r i n g h i s 

v i s i t a t i o n p e r i o d s , (7) removal of the requirement i n the 
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December 2007 judgment t h a t the p a r t i e s communicate through 

the m a t e r n a l grandmother and the p a t e r n a l grandmother, and (8) 

an o r d e r m o d i f y i n g the f a t h e r ' s v i s i t a t i o n r i g h t s w i t h the 

c h i l d . 

The f a t h e r s u b s e q u e n t l y f i l e d an answer and a 

c o u n t e r c l a i m t o modify the December 2007 judgment. The f a t h e r 

sought s o l e c u s t o d y of the c h i l d o r , i n the a l t e r n a t i v e , a 

m o d i f i c a t i o n of h i s v i s i t a t i o n r i g h t s so t h a t he had the c h i l d 

"50% of the t i m e . " The f a t h e r a l s o sought an o r d e r r e q u i r i n g 

him t o pay h e a l t h i n s u r a n c e f o r the c h i l d and a c o r r e s p o n d i n g 

m o d i f i c a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n . F i n a l l y , the 

f a t h e r sought t o h o l d the mother i n contempt f o r her f a i l u r e 

t o change the c h i l d ' s surname t o the f a t h e r ' s surname or t o 

use the f a t h e r ' s surname. 

The t r i a l c o u r t conducted an ore tenus h e a r i n g over two 

days — January 30, 2012, and Feb r u a r y 2, 2012. On Feb r u a r y 

7, 2012, the t r i a l c o u r t e n t e r e d a judgment m o d i f y i n g the 

December 2007 judgment by awarding the p a r t i e s j o i n t l e g a l and 

j o i n t p h y s i c a l custody of the c h i l d . The t r i a l c o u r t found 

t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s t h a t 

w a r r a n t e d a m o d i f i c a t i o n of cus t o d y , t h a t the change i n 
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cust o d y would m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t , 

and t h a t the b e n e f i t s of the change i n c u s t o d y would more than 

o f f s e t the d i s r u p t i v e e f f e c t s caused by the change. 

S p e c i f i c a l l y , the t r i a l c o u r t found t h a t the p a r t i e s had been 

unable t o communicate w i t h one a n o t h e r , t h a t the p a r t i e s 

cannot co-parent the c h i l d w i t h o u t communicating w i t h one 

another about the c h i l d , t h a t the mother had "used v e r y poor 

judgment i n her b e h a v i o r towards the [ f a t h e r ] and h i s f a m i l y , " 

t h a t the mother's b e h a v i o r had been d e t r i m e n t a l t o the c h i l d , 

and t h a t the mother had attempted t o i n t e r f e r e w i t h the 

r e l a t i o n s h i p between the c h i l d and the f a t h e r . 

The f a t h e r was awarded p h y s i c a l c u s t o d y of the c h i l d 

d u r i n g weeks c o n t a i n i n g the f i r s t , t h i r d , and f i f t h weekends 

of each month from Wednesday a t 6:00 p.m. u n t i l Monday a t 9:00 

a.m. D u r i n g the weeks t h a t the f a t h e r d i d not have a weekend 

c u s t o d i a l p e r i o d , he was awarded cus t o d y of the c h i l d from 

Tuesday a t 6:00 p.m. u n t i l Thursday a t 9:00 a.m. The f a t h e r 

was awarded f o u r weeks of p h y s i c a l c u s t o d y i n the summer, one 

week d u r i n g C h r i s t m a s , and o t h e r s p e c i f i c h o l i d a y v i s i t a t i o n . 

The t r i a l c o u r t , i n i t s l e n g t h y judgment, s e t f o r t h numerous 

p r o v i s i o n s i n an attempt t o f a c i l i t a t e communication between 
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the mother and the f a t h e r , i n c l u d i n g an o r d e r t h a t the mother, 

the f a t h e r , and the c h i l d a t t e n d f a m i l y c o u n s e l i n g . The t r i a l 

c o u r t h e l d the mother i n contempt f o r w i l l f u l l y f a i l i n g t o use 

the c h i l d ' s surname as o r d e r e d i n the December 2007 judgment. 

The judgment d i d not modify the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n . 

On F e b r u a r y 20, 2012, the mother f i l e d a t i m e l y 

postjudgment motion p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P., 

a r g u i n g t h a t the f a t h e r had f a i l e d t o meet the burden of 

m o d i f y i n g p h y s i c a l c u s t o d y of the c h i l d p u r s u a n t t o Ex p a r t e  

McLendon, 455 So. 2d 863 ( A l a . 1984). On F e b r u a r y 21, 2012, 

the f a t h e r f i l e d a t i m e l y postjudgment motion r e q u e s t i n g , 

among o t h e r t h i n g s , t h a t the t r i a l c o u r t o r d e r him t o be 

r e s p o n s i b l e f o r the c h i l d ' s h e a l t h - i n s u r a n c e c o s t s and t o 

m odify h i s c h i l d - s u p p o r t o b l i g a t i o n i n l i g h t of the new 

c u s t o d i a l arrangement and the e v i d e n c e t h a t he was p a y i n g the 

c o s t of the c h i l d ' s h e a l t h i n s u r a n c e . 

On March 5, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 

amending i t s judgment t o p r o v i d e the f a t h e r w i t h c u s t o d y of 

the c h i l d on F a t h e r ' s Day and t o remove the requirement t h a t 

the m a t e r n a l grandmother and the p a t e r n a l grandmother "be 
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i n v o l v e d i n a r r a n g i n g p h y s i c a l c u s t o d y or placement of the 

c h i l d w i t h the p a r t i e s . " The t r i a l c o u r t d e n i e d a l l o t h e r 

postjudgment r e q u e s t s f o r r e l i e f . The mother t i m e l y appealed, 

and the f a t h e r t i m e l y f i l e d a c r o s s - a p p e a l . 

I s s u e s 

In her a p p e a l , the mother argues t h a t the t r i a l c o u r t 

e r r e d by c o n c l u d i n g t h a t the f a t h e r had met h i s burden of 

p r o v i n g t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s 

s u f f i c i e n t t o w a r rant a m o d i f i c a t i o n of c u s t o d y p u r s u a n t t o Ex  

p a r t e McLendon, sup r a . In h i s c r o s s - a p p e a l , the f a t h e r argues 

t h a t the t r i a l c o u r t e r r e d by f a i l i n g t o modify h i s c h i l d -

s u p p o r t o b l i g a t i o n . 

F a c t s 

At the time of t r i a l , the mother was 21 y e a rs o l d , the 

f a t h e r was a p p r o x i m a t e l y 25 y e a rs o l d , and the c h i l d was 4 

y e a r s o l d . The r e c o r d i n d i c a t e s t h a t the mother and the 

f a t h e r d i d not speak t o each o t h e r , or even have each o t h e r ' s 

t e l e p h o n e numbers, from b e f o r e the c h i l d was born i n 2007 

u n t i l e a r l y summer 2010. A f t e r the c h i l d reached her t h i r d 

b i r t h d a y i n March 2010, the f a t h e r was a b l e t o e x e r c i s e a f u l l 

week of v i s i t a t i o n w i t h the c h i l d f o r the f i r s t time i n the 
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summer of 2010, so the mother began c o n t a c t i n g the f a t h e r i n 

or d e r t o speak t o the c h i l d w h i l e she was v i s i t i n g the f a t h e r . 

Both p a r t i e s agreed t h a t the c h i l d d i d not l i k e t o t a l k on the 

tel e p h o n e b e f o r e t h i s p o i n t because of her age. 

The r e c o r d i n d i c a t e s t h a t t h e r e i s a h i s t o r y of a n i m o s i t y 

between the f a t h e r and the mother and her f a m i l y . In 2007, 

the f a t h e r was c o n v i c t e d of t h i r d - d e g r e e a s s a u l t and h a r a s s i n g 

communications. The c i r c u m s t a n c e s of those c o n v i c t i o n s are 

not c l e a r i n the r e c o r d , but the r e c o r d i n d i c a t e s t h a t the 

mother's f a t h e r was i n v o l v e d . The r e c o r d i n d i c a t e s t h a t the 

f a t h e r was a l s o c o n v i c t e d of menacing i n 2008, i n a ma t t e r 

u n r e l a t e d t o the mother or her f a m i l y , when he "made [a] gun 

v i s i b l e " d u r i n g a t r a f f i c d i s p u t e w i t h another d r i v e r on a 

busy road. The f a t h e r a d m i t t e d t h a t he had spent 40 days i n 

j a i l f o r t h a t c h a r g e . 1 The f a t h e r a d m i t t e d t h a t he had had an 

anger problem and t h a t he had begun s e e i n g a p s y c h i a t r i s t . He 

t e s t i f i e d t h a t h i s p s y c h i a t r i s t had p r e s c r i b e d two m e d i c a t i o n s 

t o s t a b i l i z e h i s mood and t h a t he sees h i s p s y c h i a t r i s t 

a p p r o x i m a t e l y e v e r y t h r e e months. 

1The t r i a l c o u r t s p e c i f i c a l l y s t a t e d i n i t s judgment t h a t 
"the [ f a t h e r ] used v e r y poor judgment i n p u l l i n g a f i r e a r m on 
another d r i v e r w h i l e d r i v i n g down the roa d . " 
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The l e n g t h y r e c o r d on a p p e a l r e v e a l s an almost complete 

i n a b i l i t y of the mother and the f a t h e r t o e f f e c t i v e l y 

communicate w i t h each o t h e r about the c h i l d . The mother 

a d m i t t e d t h a t the f a t h e r had t r i e d t o communicate w i t h her 

about h i s v i s i t a t i o n w i t h the c h i l d by s e n d i n g messages w i t h 

the p a t e r n a l grandmother, by s e n d i n g the mother a c e r t i f i e d 

l e t t e r , and by c a l l i n g the mother. The mother a d m i t t e d t h a t 

she had r e c e i v e d the f a t h e r ' s communications and t h a t she had 

not responded t o any of them because, she s a i d , v i s i t a t i o n 

m a t t e r s d i d not concern the c h i l d . The mother complained t h a t 

the f a t h e r took the c h i l d on v a c a t i o n w i t h o u t t e l l i n g her, 

t h a t he took the c h i l d t o the d o c t o r f o r m e d i c a l t r e a t m e n t 

w i t h o u t i n f o r m i n g her u n t i l a f t e r i t was completed, and t h a t 

the f a t h e r d i d not answer her t e l e p h o n e c a l l s when he was 

e x e r c i s i n g h i s v i s i t a t i o n r i g h t s w i t h the c h i l d . The f a t h e r 

a d m i t t e d t h a t he had not c a l l e d the mother b e f o r e he took the 

c h i l d t o the emergency room f o r s t i t c h e s on one o c c a s i o n but 

t h a t he had c a l l e d the mother on h i s way home from the 

h o s p i t a l . The f a t h e r d i s p u t e d the mother's c o n t e n t i o n t h a t he 

d i d not answer her t e l e p h o n e c a l l s d u r i n g the c h i l d ' s 

v i s i t a t i o n , and he p r e s e n t e d t e l e p h o n e r e c o r d s t o s u p p o r t h i s 
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t e s t i m o n y . The mother a d m i t t e d t h a t she had never i n f o r m e d 

the f a t h e r of any m e d i c a l i s s u e s c o n c e r n i n g the c h i l d and t h a t 

she had never i n f o r m e d the f a t h e r t h a t she was t a k i n g the 

c h i l d on v a c a t i o n . The f a t h e r d i d not i n f o r m the mother when 

he got m a r r i e d i n October 2009, and the mother d i d not i n f o r m 

the f a t h e r when she got m a r r i e d i n December 2010. 

The f a t h e r t e s t i f i e d t h a t he wanted cu s t o d y of the c h i l d 

because the mother was d o i n g e v e r y t h i n g t h a t she c o u l d t o 

a l i e n a t e the c h i l d from the f a t h e r and h i s f a m i l y . The f a t h e r 

t e s t i f i e d t h a t the mother s t i l l used her maiden name as the 

c h i l d ' s surname i n s t e a d of u s i n g the f a t h e r ' s surname as 

o r d e r e d by the t r i a l c o u r t i n the December 2007 judgment. The 

f a t h e r p r e s e n t e d e v i d e n c e , namely, the c h i l d ' s m e d i c a l r e c o r d s 

and p r e s c r i p t i o n r e c o r d s , i n d i c a t i n g t h a t the c h i l d ' s surname 

was the same as the mother's maiden name. The f a t h e r s t a t e d 

t h a t t h i s had caused a g r e a t d e a l of c o n f u s i o n and s t r e s s f o r 

the c h i l d , who, he s a i d , got v i s i b l y t ense whenever a s t r a n g e r 

asked her what her name was. 

In a d d i t i o n , the f a t h e r t e s t i f i e d t h a t the mother was 

u n w i l l i n g t o communicate w i t h him about the c h i l d and t h a t she 

was i n f l e x i b l e r e g a r d i n g h i s c o u r t - o r d e r e d v i s i t a t i o n . For 
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example, the f a t h e r asked i f he c o u l d s w i t c h h i s v i s i t a t i o n 

weekend and have one e x t r a day of v i s i t a t i o n so he c o u l d take 

the c h i l d t o Tennessee t o v i s i t h i s f a m i l y f o r C h r i s t m a s . 

A f t e r a t t e m p t i n g t o c o n t a c t the mother s e v e r a l times w i t h o u t 

r e c e i v i n g a response, the f a t h e r e v e n t u a l l y r e c e i v e d a l e t t e r 

from the mother's a t t o r n e y t h a t s t a t e d t h a t the mother was 

w i l l i n g t o a l l o w the f a t h e r t o have cus t o d y of the c h i l d 

d u r i n g the p e r i o d he r e q u e s t e d i n r e t u r n f o r him g i v i n g up h i s 

week of C h r i s t m a s v i s i t a t i o n w i t h the c h i l d . The f a t h e r chose 

not t o g i v e up h i s week of C h r i s t m a s v i s i t a t i o n w i t h the 

c h i l d , so the c h i l d was not p e r m i t t e d t o go on the t r i p . 

A c c o r d i n g t o the f a t h e r , the c h i l d was v e r y upset t h a t she 

c o u l d not go t o Tennessee. The mother had a l s o r e f u s e d t o 

a l l o w the f a t h e r t o have a few "unscheduled" hours w i t h the 

c h i l d so t h a t the c h i l d ' s p a t e r n a l great-grandmother, who was 

coming t o town f o r a f u n e r a l , c o u l d meet the c h i l d f o r the 

f i r s t t i m e . 

The f a t h e r s t a t e d t h a t the mother had t o l d him t h a t , 

because she had s o l e c u s t o d y of the c h i l d , the f a t h e r c o u l d 

not take the c h i l d more than 60 m i l e s away from h i s home, t h a t 

the f a t h e r c o u l d not ta k e the c h i l d t o the d o c t o r , and t h a t 
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the f a t h e r had no r i g h t s t o the c h i l d e xcept t o v i s i t the 

c h i l d . He f u r t h e r t e s t i f i e d t h a t the mother had, on one 

o c c a s i o n , r e q u i r e d the f a t h e r t o take a p i c t u r e of the c h i l d ' s 

d i n n e r t o prove t h a t she was e a t i n g s p a g h e t t i and t h a t , on 

another o c c a s i o n , the mother had t o l d the c h i l d t h a t the 

d i n n e r of macaroni and cheese t h a t the f a t h e r had f i x e d f o r 

the c h i l d was not s u f f i c i e n t . The f a t h e r t e s t i f i e d t h a t the 

mother's comments and a c t i o n s sent a message t o the c h i l d t h a t 

the f a t h e r c o u l d not a d e q u a t e l y c a r e f o r the c h i l d . 

A c c o r d i n g t o the f a t h e r , the mother a r b i t r a r i l y changed 

h i s h a l f day of v i s i t a t i o n w i t h the c h i l d on h i s b i r t h d a y , 

which was i n i t i a l l y s c h e d u l e d from 12:00 p.m. t o 6:00 p.m., t o 

9:00 a.m. t o 3:00 p.m., which the f a t h e r c o u l d not e x e r c i s e 

because he was a t work d u r i n g those hours. The f a t h e r a l s o 

t e s t i f i e d t h a t the mother e x p e c t s t o t a l k t o the c h i l d e v e r y 

day when the c h i l d i s w i t h the f a t h e r but t h a t she does not 

a l l o w the f a t h e r t o t a l k t o the c h i l d when the c h i l d i s w i t h 

the mother. The mother t e s t i f i e d t h a t the f a t h e r never c a l l e d 

her t o t a l k t o the c h i l d d u r i n g her c u s t o d i a l p e r i o d s , but she 

a d m i t t e d t h a t the December 2007 judgment r e q u i r e d a l l 

communication about the c h i l d t o go through the p a t e r n a l 
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grandmother and the m a t e r n a l grandmother. 

The p a t e r n a l grandmother t e s t i f i e d a t l e n g t h about 

problems she had had w i t h the mother and the m a t e r n a l 

grandmother d u r i n g v i s i t a t i o n exchanges. A c c o r d i n g t o the 

p a t e r n a l grandmother, the mother d i d not answer the f a t h e r ' s 

t e l e p h o n e c a l l s , she d i d not s i g n f o r c e r t i f i e d m a i l s e n t t o 

her by the f a t h e r , and she d i d not acknowledge the r e c e i p t of 

r e g u l a r m a i l s e n t by the f a t h e r , so the f a t h e r ' s o n l y method 

of communicating w i t h the mother was through the p a t e r n a l 

grandmother a t v i s i t a t i o n exchanges. The p a t e r n a l grandmother 

s t a t e d , however, t h a t she thought t h a t communicating a t t h a t 

time was i n a p p r o p r i a t e because i t meant d i s c u s s i n g i s s u e s i n 

f r o n t of the c h i l d . A c c o r d i n g t o the p a t e r n a l grandmother, 

the mother had r e f u s e d t o a c c e p t the b i r t h c e r t i f i c a t e t h a t 

the f a t h e r had o b t a i n e d t h a t changed the c h i l d ' s surname t o 

the f a t h e r ' s surname, t h a t the mother had r e f u s e d t o a c c e p t 

w r i t t e n communication from the f a t h e r a t v i s i t a t i o n exchanges, 

and t h a t the mother r e f u s e d t o d i s c u s s a l t e r i n g the f a t h e r ' s 

v i s i t a t i o n s c h e d u l e . 

On May 28, 2010, the mother r e f u s e d t o a l l o w the p a t e r n a l 

grandmother t o take custody of the c h i l d because the p a t e r n a l 
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grandmother had the c h i l d ' s c h i l d - r e s t r a i n t s e a t on one s i d e 

of the back s e a t of her v e h i c l e i n s t e a d of i n the midd l e of 

the back s e a t . The p a t e r n a l grandmother e x p l a i n e d t h a t she 

had t o put the c h i l d ' s c h i l d - r e s t r a i n t s e a t on the s i d e of her 

back s e a t because she had a second c h i l d - r e s t r a i n t s e a t on the 

o t h e r s i d e of the back s e a t f o r the f a t h e r ' s i n f a n t son and 

t h a t she had had b o t h c h i l d - r e s t r a i n t s e a t s i n s t a l l e d by the 

f i r e department. When the mother t o l d the p a t e r n a l 

grandmother t h a t she c o u l d not take the c h i l d , the p a t e r n a l 

grandmother o f f e r e d t o move the c h i l d ' s c h i l d - r e s t r a i n t s e a t 

t o the middle of her back s e a t . A c c o r d i n g t o the p a t e r n a l 

grandmother, the mother s t a t e d t h a t the p a t e r n a l grandmother 

d i d not move the c h i l d - r e s t r a i n t s e a t f a s t enough so the 

mother "snatched" the c h i l d , put the c h i l d i n the back s e a t of 

the mother's v e h i c l e w i t h o u t b u c k l i n g the c h i l d i n her s e a t , 

and l e f t . The p a t e r n a l grandmother went i n s i d e the p o l i c e 

s t a t i o n t o f i l e a r e p o r t , and the mother and the m a t e r n a l 

grandmother e v e n t u a l l y r e t u r n e d . O f f i c e r John D a n i e l 

t e s t i f i e d t h a t the mother and the m a t e r n a l grandmother were 

" t h r o w i n g a f i t " i n f r o n t of the c h i l d about the p o s i t i o n of 

the c h i l d - r e s t r a i n t s e a t and t h a t he had c a l l e d the Department 
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of Human Resources a t the r e q u e s t of m a t e r n a l grandmother 

because the p a r t i e s c o u l d not r e s o l v e the i s s u e on t h e i r own. 

J e n n i f e r R i o s , from the Department of Human Resources, came t o 

the l o c a t i o n of the v i s i t a t i o n exchange. R i o s s t a t e d t h a t the 

mother was y e l l i n g and behaving i r r a t i o n a l l y and t h a t she was 

concerned f o r the c h i l d because the mother would not calm 

down. However, she t e s t i f i e d t h a t she i d e n t i f i e d no s a f e t y 

r i s k s t o the c h i l d and t h a t she l e f t the scene w i t h o u t 

i n i t i a t i n g an i n v e s t i g a t i o n or d o i n g any f o l l o w - u p 

i n v e s t i g a t i o n . R i o s and D a n i e l b o t h t e s t i f i e d t h a t the mother 

had o v e r r e a c t e d t o the s i t u a t i o n . The r e c o r d i n d i c a t e s t h a t 

an o f f i c e r e v e n t u a l l y moved the c h i l d ' s c h i l d - r e s t r a i n t s e a t 

t o the c e n t e r of the p a t e r n a l grandmother's back s e a t , and the 

p a t e r n a l grandmother l e f t w i t h the c h i l d a p p r o x i m a t e l y two 

hours a f t e r she had a r r i v e d t o p i c k up the c h i l d . 

On August 22, 2010, the mother became upset a t a 

v i s i t a t i o n exchange because the p a t e r n a l grandmother d i d not 

r e t u r n the c h i l d ' s " s i p p y cup." The p a t e r n a l grandmother 

e x p l a i n e d t h a t the s i p p y cup had been l e f t on her s i s t e r ' s 

boat on a l a k e a p p r o x i m a t e l y 45 minutes away and t h a t , when 

the boat was r e t u r n e d l a t e r t h a t n i g h t , she would b r i n g the 
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s i p p y cup t o the mother. The mother demanded t h a t the 

p a t e r n a l grandmother i m m e d i a t e l y d r i v e back t o the l a k e t o 

r e t r i e v e the s i p p y cup, and when the p a t e r n a l grandmother t o l d 

the mother t h a t she would r e t u r n the s i p p y cup l a t e r t h a t 

e v e n i n g , the mother s t a t e d t h a t she was g o i n g t o f i l e a p o l i c e 

r e p o r t and say t h a t the s i p p y cup had been s t o l e n . A l l of 

t h i s was done i n the presence of the c h i l d . When the boat was 

r e t u r n e d , the p a t e r n a l grandmother r e t u r n e d the s i p p y cup t o 

the mother around 8:30 p.m. The r e c o r d i n d i c a t e s t h a t the 

p a t e r n a l grandmother wanted t o make a r e c o r d of the f a c t t h a t 

she had r e t u r n e d the s i p p y cup t o the mother so she went 

i n s i d e the p o l i c e department and f i l e d a " r e p o r t . " 

In December 2010, the p a t e r n a l grandmother p i c k e d up the 

c h i l d f o r v i s i t a t i o n and her v e h i c l e was packed so t h a t the 

f a t h e r c o u l d t a k e the c h i l d on a t r i p t o Tennessee t o see h i s 

f a m i l y . The mother s t a t e d t h a t the c h i l d c o u l d not go because 

she d i d not know about the t r i p and she was upset because the 

c h i l d ' s c h i l d - r e s t r a i n t s e a t was not i n the c e n t e r of the back 

s e a t of the v e h i c l e . The p a t e r n a l grandmother t e s t i f i e d t h a t 

she and the f a t h e r had t r i e d t o c o n t a c t the mother about the 

t r i p but t h a t the mother had r e f u s e d t o communicate w i t h them. 
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The mother began t o put the c h i l d back i n her v e h i c l e , and the 

c h i l d began c r y i n g and t r y i n g t o t e l l the mother t h a t the 

p a t e r n a l grandmother would move the c h i l d - r e s t r a i n t s e a t . The 

p a t e r n a l grandmother s t a t e d t h a t , a t t h a t t i m e , the mother had 

a l l o w e d the c h i l d t o r i d e i n a " b o o s t e r " s e a t on one s i d e of 

the back s e a t of her v e h i c l e but she would not a l l o w the c h i l d 

t o r i d e i n a r e g u l a r c h i l d - r e s t r a i n t s e a t on one s i d e of the 

back s e a t of the p a t e r n a l grandmother's v e h i c l e . A l s o i n 

December 2010, the m a t e r n a l grandmother t h r e a t e n e d t o not 

a l l o w the c h i l d t o v i s i t the f a t h e r because the p a t e r n a l 

grandmother had the c h i l d ' s h a l f b r o t h e r , who was seven months 

o l d a t the ti m e , i n the v e h i c l e w i t h h e r . 

The p a t e r n a l grandmother s t a t e d t h a t the mother had 

stopped s p e a k i n g t o her a t v i s i t a t i o n exchanges a f t e r c o u r t 

dates were s e t on the p a r t i e s ' pending p e t i t i o n s . The 

p a t e r n a l grandmother t e s t i f i e d t h a t , when she asks the mother 

a q u e s t i o n , the mother i g n o r e s h er, but the c h i l d w i l l t e l l 

the mother t o respond or the c h i l d w i l l prompt the mother t o 

respond. The p a t e r n a l grandmother s t a t e d t h a t the c h i l d had 

t o l d her t h a t the mother had t o l d her t h a t she d i d not have t o 

obey the p a t e r n a l grandmother. 
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The mother a d m i t t e d t h a t she had o v e r r e a c t e d about the 

m i s s i n g s i p p y cup and the p o s i t i o n of the c h i l d ' s c h i l d -

r e s t r a i n t s e a t , but she s t a t e d t h a t she had been t h i n k i n g o n l y 

of the c h i l d ' s b e s t i n t e r e s t s . She a l s o a d m i t t e d t h a t she 

a l l o w e d the c h i l d t o c a l l her c u r r e n t husband "daddy." The 

mother t e s t i f i e d t h a t she d i d not mind i f the c h i l d c a l l e d the 

f a t h e r ' s c u r r e n t w i f e "mommy." She a d m i t t e d t h a t she had 

c o n t i n u e d t o use her maiden name f o r the c h i l d ' s surname even 

a f t e r the c h i l d ' s b i r t h c e r t i f i c a t e had been changed. 

D u r i n g the f i r s t day of the ore tenus h e a r i n g , the mother 

withdrew her r e q u e s t t o decrease the f a t h e r ' s v i s i t a t i o n w i t h 

the c h i l d . The p a r t i e s a l s o s t i p u l a t e d t h a t the m a t e r n a l 

grandmother and the p a t e r n a l grandmother would no l o n g e r a c t 

as i n t e r m e d i a r i e s f o r the p a r t i e s , t h a t the f a t h e r would 

m a i n t a i n h e a l t h - i n s u r a n c e coverage f o r the c h i l d , t h a t each 

p a r t y would have the " r i g h t of f i r s t r e f u s a l " t o care f o r the 

c h i l d d u r i n g the o t h e r p a r t i e s ' c u s t o d i a l p e r i o d s , t h a t each 

p a r t y would have r e a s o n a b l e t e l e p h o n e v i s i t a t i o n w i t h the 

c h i l d , and t h a t each p a r t y would n o t i f y the o t h e r of the 

c h i l d ' s m e d i c a l i s s u e s . 

The f a t h e r a d m i t t e d t h a t the c h i l d was happy and h e a l t h y , 
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t h a t she appeared w e l l c a r e d f o r , and t h a t the c h i l d p r o b a b l y 

c o n s i d e r e d the mother's house t o be her "home." He a c c e p t e d 

r e s p o n s i b i l i t y f o r some of the communication problems between 

h i m s e l f and the mother, and he t e s t i f i e d t h a t the 

communication problems might be r e s o l v e d by some of the j o i n t 

s t i p u l a t i o n s t h a t had been made by the p a r t i e s . 

A l t h o u g h she t e s t i f i e d t h a t she was w i l l i n g t o make some 

changes i n o r d e r t o communicate b e t t e r w i t h the f a t h e r , the 

mother a d m i t t e d t h a t she had d i s c u s s e d the p o s s i b i l i t y of 

l i m i t i n g the f a t h e r ' s v i s i t a t i o n time w i t h the c h i l d on the 

l a s t day of the ore tenus h e a r i n g . She t e s t i f i e d t h a t she d i d 

not t h i n k t h a t the f a t h e r s h o u l d get a d d i t i o n a l time w i t h the 

c h i l d but t h a t , i f the f a t h e r was awarded cus t o d y , she s h o u l d 

get more time w i t h the c h i l d then what the f a t h e r had. She 

s t a t e d t h a t she had encouraged the c h i l d ' s r e l a t i o n s h i p w i t h 

the f a t h e r by not t a l k i n g n e g a t i v e l y about the f a t h e r , but she 

a d m i t t e d t h a t she d i d not t a l k about the f a t h e r a t a l l i n 

f r o n t on the c h i l d . D u r i n g her t e s t i m o n y , the mother c o u l d 

not t h i n k of another way t o encourage the c h i l d ' s r e l a t i o n s h i p 

w i t h the f a t h e r . The mother s t a t e d t h a t a l l the h o s t i l i t y and 

the problems she had w i t h the f a t h e r and h i s f a m i l y were not 
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h a v i n g a v e r y good a f f e c t on the c h i l d . 

The r e c o r d i n d i c a t e d t h a t the c h i l d had been on M e d i c a i d 

u n t i l a p p r o x i m a t e l y May 2010 when the f a t h e r added the c h i l d 

t o h i s f a m i l y h e a l t h - i n s u r a n c e coverage through the f a t h e r ' s 

w i f e ' s employer. The f a t h e r t e s t i f i e d t h a t he had o b t a i n e d 

h e a l t h i n s u r a n c e f o r the c h i l d when he began e x e r c i s i n g l o n g e r 

p e r i o d s of cus t o d y w i t h the c h i l d i n case something happened 

t o the c h i l d w h i l e she was v i s i t i n g him and t h a t he d i d not 

know t h a t h i s a c t i o n s would o p e r a t e t o make the c h i l d 

i n e l i g i b l e f o r M e d i c a i d . As noted above, the p a r t i e s 

s t i p u l a t e d t h a t the f a t h e r would m a i n t a i n h e a l t h i n s u r a n c e f o r 

the c h i l d . The f a t h e r ' s c o s t of m e d i c a l and d e n t a l i n s u r a n c e 

f o r the c h i l d was $465.26 per month, and the f a t h e r t e s t i f i e d 

t h a t t h a t amount was taken out of h i s w i f e ' s paycheck e v e r y 

month. 

Stan d a r d of Review 

"When evi d e n c e i n a c h i l d c u s t o d y case has been 
p r e s e n t e d ore tenus t o the t r i a l c o u r t , t h a t c o u r t ' s 
f i n d i n g s of f a c t based on t h a t e v i d e n c e are presumed 
t o be c o r r e c t . The t r i a l c o u r t i s i n the b e s t 
p o s i t i o n t o make a cust o d y d e t e r m i n a t i o n -- i t hears 
the e v i d e n c e and observes the w i t n e s s e s . A p p e l l a t e 
c o u r t s do not s i t i n judgment of d i s p u t e d e v i d e n c e 
t h a t was p r e s e n t e d ore tenus b e f o r e the t r i a l c o u r t 
i n a cu s t o d y h e a r i n g . See Ex p a r t e P e r k i n s , 646 So. 
2d 46, 47 ( A l a . 1994), wherein t h i s C o u r t , q u o t i n g 
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P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . 
App. 1993), s e t out the w e l l - e s t a b l i s h e d r u l e : 

"'"Our s t a n d a r d of r e v i e w i s 
v e r y l i m i t e d i n cases where the 
e v i d e n c e i s p r e s e n t e d ore t e n u s . 
A custody d e t e r m i n a t i o n of the 
t r i a l c o u r t e n t e r e d upon o r a l 
t e s t i m o n y i s a c c o r d e d a 
presumption of c o r r e c t n e s s on 
a p p e a l , Payne v. Payne, 550 So. 
2d 440 ( A l a . C i v . App. 1989), and 
V a i l v. V a i l , 532 So. 2d 639 
( A l a . C i v . App. 1988), and we 
w i l l not r e v e r s e u n l e s s the 
e v i d e n c e so f a i l s t o s u p p o r t the 
d e t e r m i n a t i o n t h a t i t i s p l a i n l y 
and p a l p a b l y wrong, or u n l e s s an 
abuse of the t r i a l c o u r t ' s 
d i s c r e t i o n i s shown. To 
s u b s t i t u t e our judgment f o r t h a t 
of the t r i a l c o u r t would be t o 
reweigh the e v i d e n c e . T h i s 
Alabama law does not a l l o w . 
Gamble v. Gamble, 562 So. 2d 1343 
( A l a . C i v . App. 1990); Flowers v.  
F l o w e r s , 479 So. 2d 1257 ( A l a . 
C i v . App. 1985) 

Ex p a r t e Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 1996). 

D i s c u s s i o n 

I . The Mother's A p p e a l 

In s u p p o r t of i t s judgment m o d i f y i n g c u s t o d y of the 

c h i l d , the t r i a l c o u r t s p e c i f i c a l l y found (1) t h a t the p a r t i e s 

were unable t o communicate, (2) t h a t the mother had used poor 

judgment i n her b e h a v i o r toward the f a t h e r and h i s f a m i l y , (3) 
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t h a t the mother's b e h a v i o r had been d e t r i m e n t a l t o the c h i l d , 

and (4) t h a t the mother had attempted t o i n t e r f e r e w i t h the 

r e l a t i o n s h i p between the c h i l d and the f a t h e r . On a p p e a l , the 

mother contends t h a t those f i n d i n g s are not s u p p o r t e d by the 

evid e n c e and t h a t , even i f they a r e , they are i n s u f f i c i e n t t o 

supp o r t a f i n d i n g of a m a t e r i a l change i n c i r c u m s t a n c e s 

s u f f i c i e n t t o meet the burden s e t f o r t h i n Ex p a r t e McLendon, 

su p r a . 

R e g a r d i n g the McLendon burden, t h i s c o u r t has h e l d : 

"The burden s e t out i n McLendon r e q u i r e s the p a r e n t 
s e e k i n g a cus t o d y change t o demonstrate [(1)] t h a t 
a m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d 
s i n c e the p r e v i o u s judgment, [(2)] t h a t the c h i l d ' s 
b e s t i n t e r e s t s w i l l be m a t e r i a l l y promoted by a 
change of custody, and [(3)] t h a t the b e n e f i t s of 
the change w i l l more than o f f s e t the i n h e r e n t l y 
d i s r u p t i v e e f f e c t r e s u l t i n g from the change i n 
custody. Ex p a r t e McLendon, 455 So. 2d a t 866." 

Dean v. Dean, 998 So. 2d 1060, 1065 ( A l a . C i v . App. 2008) . 

Rega r d i n g the f i r s t prong of the McLendon burden s e t f o r t h 

above, the " m a t e r i a l change" must be one " ' a f f e c t i n g the 

c h i l d ' s w e l f a r e s i n c e the most r e c e n t decree McLendon, 

455 So. 2d a t 865 ( q u o t i n g Wood v. Wood, 333 So. 2d 826, 828 

(A l a . C i v . App. 1976)). Our supreme c o u r t has r e j e c t e d the 

n o t i o n t h a t a p a r t y s e e k i n g t o modify a p r i o r c u s t o d y judgment 
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must prove t h a t t h e r e i s an "overwhelming n e c e s s i t y " f o r the 

change i n custody. See Ex p a r t e C l e g h o r n , 993 So. 2d 462, 468¬

69 ( A l a . 2008). 

We f i n d s u f f i c i e n t e v i d e n c e i n the r e c o r d t o s u p p o r t the 

t r i a l c o u r t ' s c o n c l u s i o n t h a t the p a r t i e s were unable t o 

communicate, t h a t the mother e x e r c i s e d poor judgment i n her 

b e h a v i o r toward the f a t h e r and h i s f a m i l y , t h a t the mother's 

b e h a v i o r had a d e t r i m e n t a l impact on the c h i l d , and t h a t the 

mother had attempted t o i n t e r f e r e w i t h the c h i l d ' s 

r e l a t i o n s h i p w i t h the f a t h e r . The r e c o r d i n d i c a t e s t h a t the 

mother behaved i n an immature and u n r e a s o n a b l e manner i n 

v a r i o u s i n t e r a c t i o n s w i t h the f a t h e r and the p a t e r n a l 

grandmother, who was d e s i g n a t e d as the s o l e i n d i v i d u a l from 

the f a t h e r ' s s i d e of the f a m i l y who c o u l d communicate w i t h the 

mother about the c h i l d . The r e c o r d demonstrates t h a t the 

f o u r - y e a r - o l d c h i l d had attempted t o reason w i t h the mother 

d u r i n g her d i s p l a y s of u n r easonable b e h a v i o r and t h a t most of 

the mother's d i s p l a y s of u n r e a s o n a b l e b e h a v i o r , or her 

attempts t o keep the c h i l d from spending time w i t h the f a t h e r , 

o c c u r r e d i n f r o n t of the c h i l d . The mother a d m i t t e d t h a t the 

h o s t i l i t y between h e r s e l f and the f a t h e r and h i s f a m i l y was 
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not h a v i n g a good a f f e c t on the c h i l d and t h a t the o n l y t h i n g 

t h a t she had done t o f o s t e r a r e l a t i o n s h i p between the f a t h e r 

and the c h i l d was t o not say a n y t h i n g about the f a t h e r a t a l l . 

We cannot conclude t h a t the t r i a l c o u r t was p l a i n l y or 

p a l p a b l y wrong by c o n c l u d i n g t h a t the mother's b e h a v i o r had 

had a d e t r i m e n t a l impact on the c h i l d . 

F i n d i n g e v i d e n c e t o s u p p o r t the t r i a l c o u r t ' s f a c t u a l 

d e t e r m i n a t i o n s , we must c o n s i d e r whether those f i n d i n g s were 

s u f f i c i e n t t o s upport the t r i a l c o u r t ' s c o n c l u s i o n t h a t t h e r e 

had been a m a t e r i a l change i n c i r c u m s t a n c e s a f f e c t i n g the 

c h i l d ' s w e l f a r e s i n c e the e n t r y of the December 2007 judgment. 

We conclude t h a t t h e r e was s u f f i c i e n t e v i d e n c e t o s u p p o r t such 

a c o n c l u s i o n . A l t h o u g h we do not b e l i e v e t h a t the e v i d e n c e 

p r e s e n t e d r i s e s t o a l e v e l of s u p p o r t i n g a f i n d i n g of p a r e n t a l 

a l i e n a t i o n , see, e.g., C.L.J. v. M.W.B., 879 So. 2d 1169 ( A l a . 

C i v . App. 2003) ( a f f i r m i n g a judgment m o d i f y i n g c u s t o d y of the 

c h i l d r e n i n f a v o r of the f a t h e r a f t e r the t r i a l c o u r t 

c o n c l u d e d t h a t the mother had, among o t h e r t h i n g s , w i t h h e l d 

v i s i t a t i o n from the f a t h e r i n an attempt t o c o m p l e t e l y 

a l i e n a t e the c h i l d r e n from the f a t h e r ) , t h i s c o u r t has 

r e c o g n i z e d t h a t a c u s t o d i a l p a r e n t ' s attempts t o i n t e r f e r e 
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w i t h a n o n c u s t o d i a l p a r e n t ' s r e l a t i o n s h i p w i t h the c h i l d 

s h o u l d be c o n s i d e r e d i n d e t e r m i n i n g whether cu s t o d y of the 

c h i l d s h o u l d be m o d i f i e d . See, e.g., Sankey v. Sankey, 961 So. 

2d 896 ( A l a . C i v . App. 2007) ( a f f i r m i n g a judgment m o d i f y i n g 

c u s t o d y from the f a t h e r t o the mother when the evi d e n c e 

i n d i c a t e d t h a t the f a t h e r had a c l o s e r e l a t i o n s h i p w i t h the 

c h i l d r e n , the f a t h e r had encouraged and s u p p o r t e d the mother's 

r e l a t i o n s h i p w i t h the c h i l d r e n , the mother had c o n s i s t e n t l y 

attempted t o harm the f a t h e r ' s r e l a t i o n s h i p w i t h the c h i l d r e n , 

and the q u a n t i t y and q u a l i t y of the c h i l d r e n ' s c o n t a c t w i t h 

b o t h p a r e n t s would be b e t t e r s e r v e d by awarding custody of the 

c h i l d r e n t o the f a t h e r ) ; and Adams v. Adams, 21 So. 3d 1247, 

1254 ( A l a . C i v . App. 2009) ( a f f i r m i n g a judgment m o d i f y i n g 

c u s t o d y of the c h i l d from the mother t o the f a t h e r when the 

evid e n c e i n d i c a t e d t h a t the mother had exposed the c h i l d r e n t o 

f o u l language and i n a p p r o p r i a t e conduct and "had i n v o l v e d the 

c h i l d r e n i n her e f f o r t s t o f i g h t w i t h or t o p u n i s h the 

f a t h e r " ) . 

The mother contends t h a t she d i d not i n t e r f e r e w i t h the 

c h i l d ' s r e l a t i o n s h i p w i t h the f a t h e r because she d i d not 

w i t h h o l d c o u r t - o r d e r e d v i s i t a t i o n from the f a t h e r and because 
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the f a t h e r t e s t i f i e d t h a t he had a good r e l a t i o n s h i p w i t h the 

c h i l d . We agree w i t h the mother's c o n t e n t i o n t h a t c u s t o d y 

s h o u l d not be m o d i f i e d because she w i t h h e l d s u p p l e m e n t a l 

v i s i t a t i o n from the f a t h e r , see Cochran v. Cochran, 5 So. 3d 

1220, 1228 ( A l a . 2008), and t h a t v i s i t a t i o n d i s p u t e s a l o n e 

w i l l not sup p o r t a judgment m o d i f y i n g custody, see i d . ( c i t i n g 

F o s t e r v. Carden, 515 So. 2d 1258, 1260 ( A l a . C i v . App. 

1987)). However, the f a c t s of t h i s case p r e s e n t a more 

s e r i o u s problem than a v i s i t a t i o n d i s p u t e . The t r i a l c o u r t 

c o u l d have c o n c l u d e d t h a t the mother had engaged i n b e h a v i o r 

d e s i g n e d t o f r u s t r a t e and th w a r t the f a t h e r ' s r e l a t i o n s h i p 

w i t h the c h i l d . The t r i a l c o u r t was p r e s e n t e d w i t h e v i d e n c e 

i n d i c a t i n g t h a t even a f t e r she had made c e r t a i n s t i p u l a t i o n s 

t h a t the f a t h e r thought might improve c i r c u m s t a n c e s between 

h i m s e l f and the mother, the mother had s t i l l i n q u i r e d of her 

a t t o r n e y on the l a s t day of the ore tenus h e a r i n g about the 

p o s s i b i l i t y of l i m i t i n g the f a t h e r ' s time w i t h the c h i l d . The 

mother's t e s t i m o n y c l e a r l y i n d i c a t e d t h a t she b e l i e v e d t h a t 

she d i d not have t o co-parent the c h i l d w i t h the f a t h e r 

because she had s o l e custody, and, d e s p i t e the j o i n t 

s t i p u l a t i o n s made, t h e r e i s no i n d i c a t i o n t h a t the mother had 
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swayed from her p o s i t i o n t h a t the f a t h e r i s s i m p l y a v i s i t o r 

of the c h i l d w i t h no a d d i t i o n a l r i g h t s . C e r t a i n l y , the 

mother's s t a t u s as the c h i l d ' s s o l e l e g a l and p h y s i c a l 

c u s t o d i a n gave her s u p e r i o r c u s t o d i a l r i g h t s t o the c h i l d , see 

A l a . Code 1975, § 30-3-151(4) and (5) ( d e f i n i n g " s o l e l e g a l 

c u s t o d y " and " s o l e p h y s i c a l c u s t o d y " ) , but the mother's s t a t u s 

as the c h i l d ' s s o l e c u s t o d i a n d i d not g i v e her the a b i l i t y t o 

use those r i g h t s t o the d e t r i m e n t of the c h i l d . 

A c c o r d i n g l y , we cannot conclude t h a t the t r i a l c o u r t 

e r r e d by c o n c l u d i n g t h a t t h e r e had been a m a t e r i a l change i n 

c i r c u m s t a n c e s t h a t a f f e c t e d the w e l f a r e of the c h i l d s i n c e the 

e n t r y of the December 2007 judgment. 2 A l t h o u g h the mother has 

c i t e d caselaw i n her b r i e f on appe a l t h a t g e n e r a l l y s e t s f o r t h 

the burden the f a t h e r was r e q u i r e d t o meet p u r s u a n t t o 

McLendon, the mother does not argue on a p p e a l t h a t t h e r e was 

2The mother contends, f o r the f i r s t time on a p p e a l , t h a t 
the m o d i f i c a t i o n of cu s t o d y was erroneous because t h e r e was 
not a c o m p e l l i n g reason t o s e p a r a t e the c h i l d from her h a l f -
s i s t e r , i . e . , the mother's c h i l d w i t h her c u r r e n t husband. 
There i s no i n d i c a t i o n i n the r e c o r d on a p p e a l t h a t the mother 
p r e s e n t e d t h i s argument t o the t r i a l c o u r t . A c c o r d i n g l y , we 
w i l l not c o n s i d e r i t on a p p e a l . See Andrews v. M e r r i t t O i l  
Co., 612 So. 2d 409, 410 ( A l a . 1992) (an a p p e l l a t e c o u r t 
cannot c o n s i d e r argument t h a t was not f i r s t p r e s e n t e d t o the 
t r i a l c o u r t f o r i t s c o n s i d e r a t i o n ) . 
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i n s u f f i c i e n t e v i d e n c e t o s u p p o r t the t r i a l c o u r t ' s c o n c l u s i o n 

t h a t the change i n c u s t o d y would m a t e r i a l l y promote the 

c h i l d ' s b e s t i n t e r e s t s or t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e 

t o s u p p o r t the t r i a l c o u r t ' s c o n c l u s i o n t h a t the b e n e f i t s of 

the change would more than o f f s e t the i n h e r e n t l y d i s r u p t i v e 

e f f e c t s caused by the change i n custody. See McLendon, s u p r a . 

T h e r e f o r e , the mother has waived those arguments on a p p e a l . 

See Gary v. Crouch, 923 So. 2d 1130, 1136 ( A l a . C i v . App. 

2005) ( c i t i n g B o s h e l l v. K e i t h , 418 So. 2d 89, 92-93 ( A l a . 

1982)) ("[T ] h i s c o u r t i s c o n f i n e d i n i t s r e v i e w t o a d d r e s s i n g 

the arguments r a i s e d by the p a r t i e s i n t h e i r b r i e f s on a p p e a l ; 

arguments not r a i s e d by the p a r t i e s are w a i v e d . " ) . 

A c c o r d i n g l y , we a f f i r m the t r i a l c o u r t ' s judgment m o d i f y i n g 

c u s t o d y of the c h i l d . 

I I . The F a t h e r ' s C r o s s - A p p e a l 

On a p p e a l , the f a t h e r contends t h a t the t r i a l c o u r t e r r e d 

by f a i l i n g t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n . He argues 

t h a t the t r i a l c o u r t s h o u l d have (1) d e v i a t e d from the c h i l d -

s u p p o r t g u i d e l i n e s i n l i g h t of i t s c u s t o d y - m o d i f i c a t i o n 

judgment, which awarded him j o i n t p h y s i c a l c u s t o d y of the 

c h i l d , and (2) t h a t the t r i a l c o u r t s h o u l d have r e c a l c u l a t e d 
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h i s c h i l d - s u p p o r t o b l i g a t i o n t o i n c l u d e the c o s t of the 

c h i l d ' s h e a l t h i n s u r a n c e . 

I n i t i a l l y , we note t h a t Rule 32, A l a . R. Jud. Admin., 

p r o v i d e s t h a t an award of " [ s ] h a r e d p h y s i c a l c u s t o d y or 

v i s i t a t i o n r i g h t s p r o v i d i n g f o r p e r i o d s of p h y s i c a l c u s t o d y or 

care of c h i l d r e n by the o b l i g o r p a r e n t s u b s t a n t i a l l y i n excess 

of those c u s t o m a r i l y approved or o r d e r e d by the c o u r t " may be 

a reason f o r d e v i a t i n g from a p p l i c a t i o n of the c h i l d - s u p p o r t 

g u i d e l i n e s . Rule 3 2 ( A ) ( 1 ) ( a ) , A l a . R. Jud. Admin. However, 

c o n s i d e r i n g the absence of a u t h o r i t y c i t e d by the f a t h e r i n 

h i s b r i e f on a p p e a l i n s u p p o r t of t h i s argument, we w i l l not 

address i t f u r t h e r . See Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

( r e q u i r i n g an a p p e l l a n t t o c i t e a u t h o r i t y t o s u p p o r t arguments 

p r e s e n t e d on a p p e a l ) ; and S t a t e Farm Mut. Auto. I n s . Co. v.  

M o t l e y , 909 So. 2d 806, 822 ( A l a . 2005) ( c i t i n g Ex p a r t e  

Showers, 812 So. 2d 277, 281 ( A l a . 2001)) ( " [ I ] t i s w e l l 

s e t t l e d t h a t a f a i l u r e t o comply w i t h Rule 28(a)(10) r e q u i r i n g 

c i t a t i o n of a u t h o r i t y i n s u p p o r t of the arguments p r e s e n t e d 

p r o v i d e s [an a p p e l l a t e c ] o u r t w i t h a b a s i s f o r d i s r e g a r d i n g 

those arguments."). 

R e g a r d i n g h i s second argument, t h a t the t r i a l c o u r t e r r e d 
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by f a i l i n g t o i n c l u d e the a c t u a l c o s t of the c h i l d ' s h e a l t h -

i n s u r a n c e coverage i n d e t e r m i n i n g h i s c h i l d - s u p p o r t 

o b l i g a t i o n , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d by 

d e n y i n g t h i s r e q u e s t f o r r e l i e f i n h i s postjudgment motion 

w i t h o u t f i r s t c o n d u c t i n g a h e a r i n g . The r e c o r d i n d i c a t e s t h a t 

the f a t h e r r e q u e s t e d a h e a r i n g on h i s postjudgment motion, and 

t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t the t r i a l c o u r t 

conducted a h e a r i n g b e f o r e i t d e n i e d the f a t h e r ' s r e q u e s t s f o r 

an amended judgment m o d i f y i n g h i s c h i l d - s u p p o r t o b l i g a t i o n . 

"'Rule 5 9 ( g ) , A l a . R. C i v . P., 
p r o v i d e s t h a t post-judgment motions " s h a l l 
not be r u l e d upon u n t i l the p a r t i e s have 
had an o p p o r t u n i t y t o be heard t h e r e o n . " We 
have s a i d t h a t i f a h e a r i n g i s r e q u e s t e d , 
i t must be g r a n t e d . Staarup v. Staarup, 537 
So. 2d 56 ( A l a . C i v . App. 1988) . On a p p e a l , 
however, i f an a p p e l l a t e c o u r t determines 
t h a t t h e r e i s no p r o b a b l e m e r i t t o the 
motion, i t may a f f i r m based on the harmless 
e r r o r r u l e . W a l l s v. Bank of P r a t t v i l l e , 
554 So. 2d 381 ( A l a . 1989).'" 

C a r l e t o n v. C a r l e t o n , 84 So. 3d 84, 86 ( A l a . C i v . App. 2011) 

( q u o t i n g H i l l v. H i l l , 681 So. 2d 617, 619 ( A l a . C i v . App. 

1996)). A c c o r d i n g l y , we must c o n s i d e r whether t h e r e was 

p r o b a b l e m e r i t t o the arguments p r e s e n t e d i n the f a t h e r ' s 

postjudgment motion, which were: (1) t h a t the t r i a l c o u r t 

s h o u l d have o r d e r e d him t o m a i n t a i n h e a l t h i n s u r a n c e f o r the 
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b e n e f i t of the c h i l d and (2) t h a t the t r i a l c o u r t s h o u l d have 

r e c a l c u l a t e d h i s c h i l d - s u p p o r t o b l i g a t i o n t o g i v e him c r e d i t 

f o r p a y i n g the c o s t of the c h i l d ' s h e a l t h - i n s u r a n c e coverage. 

Rule 3 2 ( B ) ( 7 ) ( a ) , A l a . R. Jud. Admin., p r o v i d e s , i n p a r t : 

" M e d i c a l support i n the form of h e a l t h - i n s u r a n c e 
coverage and/or cash m e d i c a l s u p p o r t s h a l l be 
o r d e r e d p r o v i d e d t h a t h e a l t h - i n s u r a n c e coverage i s  
a v a i l a b l e t o e i t h e r p a r e n t a t a r e a s o n a b l e c o s t 
and/or cash m e d i c a l support i s c o n s i d e r e d r e a s o n a b l e 
i n c o s t . " 

(Emphasis added.) 

The d e t e r m i n a t i o n whether, g i v e n the p a r t i e s ' incomes and 

the s u p p o r t t o be p a i d t o the c h i l d , h e a l t h - i n s u r a n c e coverage 

i s a v a i l a b l e a t a r e a s o n a b l e c o s t i s a f a c t u a l d e t e r m i n a t i o n 

t o be made by the t r i a l c o u r t ; such a d e t e r m i n a t i o n i s w i t h i n 

the t r i a l c o u r t ' s d i s c r e t i o n and w i l l not be r e v e r s e d absent 

an abuse of d i s c r e t i o n . Jones v. Jones, [Ms. 2110218, Aug. 3, 

2012] So. 3d , ( A l a . C i v . App. 2012); Egres v. 

E g r e s , 85 So. 3d 1026, 1030 ( A l a . C i v . App. 2011). A l t h o u g h 

n e i t h e r p a r t y contended below t h a t the c o s t of the h e a l t h 

i n s u r a n c e o b t a i n e d by the f a t h e r was not r e a s o n a b l e and 

a l t h o u g h t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t the t r i a l 

c o u r t c o n c l u d e d t h a t the c o s t of the h e a l t h i n s u r a n c e p r o v i d e d 

by the f a t h e r was not r e a s o n a b l e , a judgment t h a t i s c o r r e c t 
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f o r any reason may be a f f i r m e d on a p p e a l , even i f the t r i a l 

c o u r t does not e x p r e s s l y r e l y on t h a t reason i n r e a c h i n g i t s 

judgment or i f i t c i t e s an i n c o r r e c t reason. B o y k i n v.  

M a g n o l i a Bay, I n c . , 570 So. 2d 639, 642 ( A l a . 1990). 

The c h i l d - s u p p o r t g u i d e l i n e s d e f i n e " r e a s o n a b l e c o s t " f o r 

h e a l t h i n s u r a n c e i n the c a l c u l a t i o n of c h i l d s u p p o r t t o 

i n c l u d e : 

"[T]he c o s t of p r i v a t e h e a l t h i n s u r a n c e i s 
c o n s i d e r e d r e a s o n a b l e i n c o s t i f the c o s t t o the 
p a r e n t r e s p o n s i b l e f o r p r o v i d i n g m e d i c a l s u p p o r t 
does not exceed 10% of h i s of her g r o s s income. For 
purposes of a p p l y i n g the 10% s t a n d a r d , the c o s t i s 
the c o s t of adding the c h i l d or c h i l d r e n t o e x i s t i n g 
coverage or the d i f f e r e n c e between s e l f - o n l y and 
f a m i l y coverage, whichever i s g r e a t e r . " 

Rule 3 2 ( B ) ( 7 ) ( c ) ( 3 ) , A l a . R. Jud. Admin. 

In t h i s case, the f a t h e r , who had the burden of p r o v i n g 

t h a t h i s c h i l d - s u p p o r t o b l i g a t i o n was due t o be m o d i f i e d , see  

P a r k e r v. P a r k e r , 87 So. 3d 581, 583 ( A l a . C i v . App. 2012), 

f a i l e d t o p r e s e n t any e v i d e n c e r e g a r d i n g the d i f f e r e n c e i n 

c o s t of "adding the c h i l d or c h i l d r e n t o e x i s t i n g coverage or 

the d i f f e r e n c e between s e l f - o n l y and f a m i l y coverage." The 

r e c o r d i n d i c a t e s t h a t the f a t h e r sought t o reduce h i s $548 

monthly c h i l d - s u p p o r t o b l i g a t i o n by a p r o p o r t i o n a t e share of 

h e a l t h - i n s u r a n c e premiums t h a t c o s t h i s w i f e $465.86 per 
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month. The ev i d e n c e demonstrates t h a t the f a t h e r ' s w i f e ' s 

payment f o r h e a l t h - i n s u r a n c e coverage i s e q u i v a l e n t t o 17% of 

the f a t h e r ' s g r o s s income. A c c o r d i n g l y , we conclude t h a t the 

t r i a l c o u r t c o u l d have determined t h a t , g i v e n the p a r t i e s ' 

incomes and the l e v e l of s u p p o r t f o r the c h i l d , the c o s t of 

p r o v i d i n g p r i v a t e h e a l t h i n s u r a n c e i n t h i s case was not 

r e a s o n a b l e under the Rule 32 c h i l d - s u p p o r t g u i d e l i n e s . The 

c o s t of p r o v i d i n g t h a t i n s u r a n c e would exceed the presumed 

" r e a s o n a b l e c o s t " t o w a r r a n t i n c l u s i o n i n the c a l c u l a t i o n of 

c h i l d s u p p o r t . F u r t h e r , the m o d i f i c a t i o n the f a t h e r proposed 

would reduce the f a t h e r ' s c h i l d s u p p o r t by $316, more than 

h a l f the amount he was o r d e r e d t o pay i n the o r i g i n a l c h i l d -

s u p p o r t judgment. 3 Given those f a c t s , we conclude t h a t the 

evi d e n c e s u p p o r t s the t r i a l c o u r t ' s d e n i a l of the f a t h e r ' s 

c l a i m s e e k i n g t o modify c h i l d s u p p o r t , and, t h e r e f o r e , we 

cannot conclude t h a t t h e r e was p r o b a b l e m e r i t t o the f a t h e r ' s 

postjudgment motion on t h a t i s s u e . A c c o r d i n g l y , the t r i a l 

c o u r t ' s f a i l u r e t o conduct a h e a r i n g on the f a t h e r ' s 

3 I n h i s CS-42 c h i l d - s u p p o r t form, the f a t h e r c a l c u l a t e d 
h i s proposed c h i l d - s u p p o r t o b l i g a t i o n , i n c l u d i n g the o f f s e t 
f o r the f u l l amount of the h e a l t h - i n s u r a n c e premium p a i d by 
h i s w i f e , t o be $232.57 per month. 
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postjudgment motion was harmless e r r o r . 

C o n c l u s i o n 

The mother's appe a l from the t r i a l c o u r t ' s judgment 

m o d i f y i n g custody of the c h i l d i s a f f i r m e d . The f a t h e r ' s 

c r o s s - a p p e a l of the t r i a l c o u r t ' s judgment i s a l s o a f f i r m e d . 

APPEAL — AFFIRMED. 

CROSS-APPEAL — AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thompson, P.J., concurs i n the r e s u l t as t o the c r o s s -
a p p e a l and d i s s e n t s as t o the a p p e a l , w i t h w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n the r e s u l t as t o the 
c r o s s - a p p e a l and d i s s e n t i n g as t o the a p p e a l . 

As t o the mother's a p p e a l , I must r e s p e c t f u l l y d i s s e n t 

from t h a t p a r t of the main o p i n i o n a f f i r m i n g the m o d i f i c a t i o n 

of custody. I cannot agree t h a t the e v i d e n c e s u p p o r t s a 

m o d i f i c a t i o n of cu s t o d y under the s t a n d a r d s e t f o r t h i n Ex  

p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984). The t r i a l c o u r t 

had a v a i l a b l e t o i t methods of e n s u r i n g t h a t the mother 

c o m p l i e d w i t h i t s o r d e r s o t h e r than a m o d i f i c a t i o n of custody. 

In t h i s case, the t r i a l c o u r t has s e t f o r t h a d e t a i l e d 

judgment t h a t ensures t h a t the p a r e n t s a c t i n a mature manner 

t h a t w i l l not n e g a t i v e l y impact the c h i l d , and the t r i a l c o u r t 

may e n f o r c e t h a t judgment through i t s contempt powers. I 

commend the t r i a l c o u r t f o r o r d e r i n g t h a t these p a r e n t s and 

the c h i l d p a r t i c i p a t e i n c o u n s e l i n g . 

As t o the f a t h e r ' s c r o s s - a p p e a l , I concur i n the r e s u l t 

w i t h r e g a r d t o t h a t p a r t of the main o p i n i o n t h a t a f f i r m s the 

t r i a l c o u r t ' s judgment on the i s s u e of the c h i l d - s u p p o r t 

award. 
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