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v. 

Benita Cahalane 

THOMPSON, P r e s i d i n g Judge. 

The C h i l t o n County Board of E d u c a t i o n ("the Board") 

appeals a d e c i s i o n of a h e a r i n g o f f i c e r r e v e r s i n g the Board's 

d e c i s i o n t o suspend i t s employee, Dr. B e n i t a Cahalane, f o r 90 

days w i t h o u t pay. The events t h a t form the b a s i s of t h i s 

a p p e a l o c c u r r e d a f t e r J u l y 1, 2011, the e f f e c t i v e date of the 

Students F i r s t A c t ("the SFA"), § 16-24C-1 e t seq., A l a . Code 
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1975, which, among o t h e r t h i n g s , r e p e a l e d and r e p l a c e d the 

former F a i r D i s m i s s a l A c t ("the FDA"), see former § 36-26-100 

e t seq., A l a . Code 1975. See § 16-24C-14, A l a . Code 1975 (the 

e f f e c t i v e date of the SFA i s J u l y 1, 2011). 

I t i s u n d i s p u t e d t h a t Cahalane i s a " c l a s s i f i e d employee" 

of the Board as t h a t term i s d e f i n e d under the SFA and t h a t , 

because of her l e n g t h of s e r v i c e w i t h the Board, she has 

a t t a i n e d the s t a t u s of " n o n p r o b a t i o n a r y employee." See § 16-

24C-3(2), A l a . Code 1975 ( d e f i n i n g " c l a s s i f i e d e m p l o y e e " ) ; and 

§ 16-24C-4(2) ( s e t t i n g f o r t h the c o n d i t i o n s f o r a t t a i n i n g 

nonprobationary-employee s t a t u s ) . We note t h a t the SFA speaks 

i n terms of the r i g h t s of the p a r t i e s when a person's 

employment i s " t e r m i n a t e d " p u r s u a n t t o t h a t a c t . Under the 

SFA, however, a s u s p e n s i o n w i t h o u t pay of the employment of a 

n o n p r o b a t i o n a r y employee f o r more than 20 days i s s u b j e c t t o 

r e v i e w under the SFA i n the same manner as i s a t e r m i n a t i o n of 

employment. § 16-24C-6(I), A l a . Code 1975. 

The r e c o r d i n d i c a t e s t h a t on J u l y 26, 2011, Dave Hayden, 

the s u p e r i n t e n d e n t of the C h i l t o n County s c h o o l s , a c t i n g 

p u r s u a n t t o § 16-24C-6(c) of the SFA, n o t i f i e d Cahalane of h i s 

i n t e n t i o n t o recommend t h a t the Board suspend her from her 
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employment f o r 90 days w i t h o u t p a y ; t h a t n o t i c e c i t e d a 

v i o l a t i o n of Board p o l i c y as the reason f o r the s u s p e n s i o n . 

Cahalane t i m e l y c o n t e s t e d t h a t s u s p e n s i o n , see § 16-24C-

6 ( c ) , and the Board conducted a h e a r i n g a t which i t r e c e i v e d 

e v i d e n c e . On September 20, 2011, the Board i s s u e d a d e c i s i o n 

u p h o l d i n g the s u p e r i n t e n d e n t ' s recommendation t h a t Cahalane be 

suspended w i t h o u t pay f o r 90 days. Cahalane appealed the 

Board's d e c i s i o n , s e e k i n g a r e v i e w by a h e a r i n g o f f i c e r 

p u r s u a n t t o § 16-24C-6(e) of the SFA. 

The h e a r i n g o f f i c e r conducted a h e a r i n g a t which i t h e a r d 

the arguments of the p a r t i e s but r e c e i v e d no e v i d e n c e . On 

F e b r u a r y 6, 2012, the h e a r i n g o f f i c e r i s s u e d a d e c i s i o n 

r e v e r s i n g the d e c i s i o n of the Board. The Board t i m e l y 

appealed p u r s u a n t t o § 16-24C-12, A l a . Code 1975. 

The e v i d e n c e p r e s e n t e d t o the Board r e v e a l s the f o l l o w i n g 

f a c t s , which are l a r g e l y u n d i s p u t e d . Cahalane has worked i n 

the e d u c a t i o n f i e l d f o r a p p r o x i m a t e l y 30 y e a r s , and she has 

been employed by the Board f o r a p p r o x i m a t e l y 20 y e a r s . At the 

time of the i n c i d e n t t h a t g i v e s r i s e t o t h i s a p p e a l , Cahalane 

was employed as the Board's c o o r d i n a t o r f o r s p e c i a l e d u c a t i o n , 

and her o f f i c e was l o c a t e d i n the Board's main o f f i c e 
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b u i l d i n g . I t i s u n d i s p u t e d t h a t the Board has a p o l i c y 

f o r b i d d i n g the p o s s e s s i o n of i l l e g a l drugs on the Board's 

p r o p e r t y . 

On the morning of J u l y 21, 2011, Cahalane d i s c o v e r e d a 

s m a l l bag c o n t a i n i n g a green, l e a f y substance i n her v e h i c l e . 

Cahalane t e s t i f i e d t h a t her daughter, who had r e c e n t l y 

borrowed the v e h i c l e , had a h i s t o r y of drug problems. 

Cahalane removed the substance from her v e h i c l e , which was 

pa r k e d i n the Board's employee p a r k i n g l o t , and c a r r i e d i t 

i n t o her o f f i c e . Once i n her o f f i c e , Cahalane p l a c e d the bag 

c o n t a i n i n g the substance i n a p r e s c r i p t i o n - m e d i c a t i o n b o t t l e 

b e a r i n g her name and the name of a m e d i c a t i o n t h a t had been 

p r e s c r i b e d t o her. 

I t i s u n d i s p u t e d t h a t , because of her daughter's h i s t o r y 

of drug use, Cahalane i n t e n d e d t o take the substance t o a 

p o l i c e s t a t i o n f o r t e s t i n g . While i n her o f f i c e on the 

morning of J u l y 21, 2011, Cahalane showed the substance t o a 

coworker, Mandy Varden, and asked Varden i f she thought the 

substance was m a r i j u a n a . The r e c o r d i n d i c a t e s t h a t n e i t h e r 

Cahalane nor Varden was c e r t a i n whether the substance was 

m a r i j u a n a . Cahalane i n f o r m e d Varden t h a t she p l a n n e d t o take 
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the substance t o the p o l i c e s t a t i o n d u r i n g her l u n c h hour t o 

determine whether the substance was, i n f a c t , m a r i j u a n a . 

Varden t e s t i f i e d t h a t she warned Cahalane t h a t i f she were 

caught w i t h the substance i n her purse or i n her v e h i c l e , she 

c o u l d go t o j a i l . 

L a t e r on the morning of J u l y 21, 2011, Cahalane r e c e i v e d 

a t e l e p h o n e c a l l from her d o c t o r a s k i n g her t o come t o the 

d o c t o r ' s o f f i c e t o d i s c u s s the r e s u l t s of some b l o o d work; 

Cahalane e x p l a i n e d t h a t she has a s e r i o u s l i v e r c o n d i t i o n . 

Cahalane t e s t i f i e d t h a t , a f t e r r e c e i v i n g t h a t t e l e p h o n e c a l l , 

she a r r a n g e d t o l e a v e her o f f i c e a t 11:30 t o take "a h a l f day" 

o f f work t o c o n s u l t her d o c t o r . Cahalane l e f t her o f f i c e t o 

a t t e n d t h a t d o c t o r ' s appointment, but she l e f t the p i l l b o t t l e 

c o n t a i n i n g the substance i n a drawer i n her o f f i c e desk. 

Varden t e s t i f i e d t h a t l a t e r on the a f t e r n o o n of J u l y 21, 

2011, she became concerned t h a t , because of the Board's a n t i ¬

drug p o l i c y , her employment might be t e r m i n a t e d because she 

had knowledge t h a t the substance was i n the Board's o f f i c e s . 

T h e r e f o r e , Varden s t a t e d , she i n f o r m e d another coworker, P a u l a 

T hornton, t h a t Cahalane had shown the substance t o h e r . 

Varden and Thornton v e r i f i e d t h a t the substance remained i n 
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Cahalane's o f f i c e , and Thornton i n f o r m e d W i l l i e Mae White, the 

a s s i s t a n t s u p e r i n t e n d e n t o f the C h i l t o n County S c h o o l s , o f the 

presence o f the substance i n Cahalane's o f f i c e . White, i n 

t u r n , n o t i f i e d Hayden, who c a l l e d p o l i c e c h i e f B r i a n S t i l w e l l . 

Hayden, S t i l w e l l , and a n a r c o t i c s o f f i c e r w i t h a d r u g - s n i f f i n g 

dog met a t the Board's main o f f i c e s on the e v e n i n g of J u l y 21, 

2011, and the dog a l e r t e d on Cahalane's d e s k . S t i l w e l l 

t e s t i f i e d t h a t the substance was not v i s i b l e on Cahalane's 

desk and t h a t , because t h e y were not c e r t a i n t h e y had p r o b a b l e 

cause t o conduct a s e a r c h , the o f f i c e r s d i d not s e a r c h the 

drawers of Cahalane's d e s k . 

The next morning, J u l y 22, 2011, Hayden met w i t h Varden 

and Thornton, and he then met w i t h C a h a l a n e . Hayden t e s t i f i e d 

t h a t he t o l d Cahalane t h a t he had been i n f o r m e d t h a t she had 

something i n her o f f i c e t h a t s h o u l d not be t h e r e , and t h a t 

Cahalane responded, "You mean the m a r i j u a n a ? " . Hayden 

c h a r a c t e r i z e d Cahalane as " f o r t h c o m i n g , " and he s t a t e d t h a t 

she l e f t t h e i r meeting t o go t o her o f f i c e and r e t u r n e d w i t h 

the s u b s t a n c e . A p o l i c e o f f i c e r c a l l e d t o the Board's o f f i c e s 

conducted a f i e l d t e s t on the substance and c o n f i r m e d t h a t i t 

was m a r i j u a n a . 
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At the h e a r i n g b e f o r e the Board, Cahalane e x p l a i n e d t h a t 

she had p l a n n e d t o t a k e the substance t o the p o l i c e t o have i t 

t e s t e d t o determine whether her daughter was a g a i n u s i n g 

d r u g s . Cahalane s t a t e d , however, t h a t she had not wanted t o 

ask t o l e a v e work because she had taken a number of days o f f 

work because of her h e a l t h c o n d i t i o n and she d i d not want t o 

miss any more work. Cahalane a l s o t e s t i f i e d , however, t h a t 

she had not known w i t h c e r t a i n t y t h a t the substance was 

m a r i j u a n a and t h a t , " i f [ s h e had] even thought t h a t i t was" 

m a r i j u a n a , she would have i m m e d i a t e l y taken the substance t o 

have i t t e s t e d a t the p o l i c e s t a t i o n , even i f t h a t r e s u l t e d i n 

her h a v i n g t o take time o f f work. 

On q u e s t i o n i n g by the s u p e r i n t e n d e n t , Cahalane a d m i t t e d 

t h a t she c o u l d have asked t o l e a v e work t o have the substance 

t e s t e d . Cahalane a d m i t t e d t h a t the s u p e r i n t e n d e n t had never 

r e f u s e d her r e q u e s t s t o l e a v e work and t h a t she b e l i e v e d he 

would have a l l o w e d her t o do so had she a s k e d . She a l s o l a t e r 

s t a t e d t h a t she " c o u l d not have t o l d [ t h e s u p e r i n t e n d e n t ] t h a t 

i t was m a r i j u a n a because then [ h e ] would have c a l l e d the 

p o l i c e . " 
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Cahalane s t a t e d t h a t she "made a bad d e c i s i o n " i n t a k i n g 

the substance i n t o her o f f i c e a t the Board's main o f f i c e . She 

a l s o s t a t e d t h a t she b e l i e v e d t h a t the substance was more 

secure i n her o f f i c e a t the Board's main o f f i c e than i t would 

have been i f she had l e f t i t i n her v e h i c l e . Cahalane p o i n t e d 

out t h a t i t would a l s o have been a v i o l a t i o n of Board p o l i c y 

t o l e a v e the substance i n her v e h i c l e , which was pa r k e d on the 

Board's p r o p e r t y on the morning of J u l y 21, 2011. 

S t i l w e l l t e s t i f i e d t h a t Cahalane's daughter a d m i t t e d t h a t 

she l e f t the substance i n Cahalane's v e h i c l e and t h a t he found 

t h a t a d m i s s i o n t o be c r e d i b l e . S t i l w e l l t e s t i f i e d t h a t , based 

on h i s i n v e s t i g a t i o n , he b e l i e v e d t h a t Cahalane had removed 

the substance from her v e h i c l e so she c o u l d c o n f r o n t her 

daughter about her drug use. A c c o r d i n g t o S t i l w e l l , Cahalane 

had i n f o r m e d him t h a t her daughter had t e s t e d p o s i t i v e f o r the 

use of m a r i j u a n a on a "home" drug t e s t a d m i n i s t e r e d d u r i n g the 

weekend b e f o r e the J u l y 21, 2011, i n c i d e n t . Cahalane had t o l d 

S t i l w e l l t h a t , i n response t o the r e s u l t s of the home drug 

t e s t , her daughter had i n s i s t e d t h a t she had used a form o f 

s y n t h e t i c m a r i j u a n a t h a t was l e g a l i n Alabama a t the time. 
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S t i l w e l l t e s t i f i e d , however, t h a t s y n t h e t i c m a r i j u a n a does not 

c o n t a i n substances t h a t make i t d e t e c t a b l e on drug t e s t s . 

I n response t o q u e s t i o n i n g by Cahalane, S t i l w e l l 

t e s t i f i e d t h a t the p o l i c e would have t e s t e d the substance i f 

Cahalane had brought the substance t o the p o l i c e s t a t i o n i n 

or d e r t o a s s i s t her i n s e e k i n g t o s t o p her daughter's drug 

use. S t i l w e l l agreed t h a t , t e c h n i c a l l y , Cahalane's b r i n g i n g 

the substance t o the p o l i c e would mean t h a t she had an i l l e g a l 

s ubstance i n her p o s s e s s i o n . However, S t i l w e l l s t a t e d t h a t 

the p o l i c e d i d not charge people i n such s i t u a t i o n s because 

"we have t o use common sense sometimes." 

We note t h a t Cahalane was not charged w i t h a crime as a 

r e s u l t of h a v i n g had the m a r i j u a n a i n her p o s s e s s i o n . 

F u r t h e r , i t does not appear from the r e c o r d on appea l t h a t 

Cahalane's coworkers or the members of the Board d i s b e l i e v e d 

Cahalane t h a t the m a r i j u a n a b e l o n g e d t o her daughter. 

I n h i s d e c i s i o n , the h e a r i n g o f f i c e r acknowledged t h a t 

d e f e r e n c e was t o be a f f o r d e d t o the d e c i s i o n of the Board, but 

he r e v e r s e d the Board's d e c i s i o n , c o n c l u d i n g t h a t t h a t 

d e c i s i o n was a r b i t r a r y and c a p r i c i o u s . I n r e a c h i n g t h a t 

d e c i s i o n , the h e a r i n g o f f i c e r found t h a t Cahalane d i d not 
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i n t e n d t o have an i l l e g a l substance on the Board's p r o p e r t y 

and t h a t she " a c c i d e n t a l l y f o u n d h e r s e l f w i t h c u s t o d y o f a 

s u s p i c i o u s substance on s c h o o l grounds." 1 The h e a r i n g o f f i c e r 

a l s o d e t ermined t h a t the 90-day s u s p e n s i o n o f Cahalane's 

employment was " m a n i f e s t l y u n j u s t , " g i v e n the f a c t s . 

The SFA, which governs t h i s a c t i o n , was e n a c t e d t o 

r e p l a c e the FDA and the former Teacher Tenure A c t ("the 

TTA"), § 16-24-1 e t seq., A l a . Code 1975. The SFA s e t s f o r t h 

p r o c e d u r e s f o r an employee t o o b t a i n a h e a r i n g t o r e v i e w an 

a c t i o n by a s c h o o l b o a r d t h a t were f o r m e r l y a v a i l a b l e under 

the FDA and the TTA. 2 The former FDA p r o v i d e d f o r a "de novo 

h e a r i n g , " see former § 36-26-104, A l a . Code 1975, a f t e r which 

the h e a r i n g o f f i c e r was t o determine whether the d e c i s i o n of 

the Board was " f o r p o l i t i c a l or p e r s o n a l r e a s o n s . " Former § 

36-26-102, A l a . Code 1975. Under the TTA, a t e a c h e r c o u l d 

a p p e a l a t r a n s f e r or a t e r m i n a t i o n of h i s or her employment t o 

1The Board's main o f f i c e s , a t which Cahalane's o f f i c e was 
l o c a t e d , are not on the grounds of a s c h o o l . 

2The SFA a l s o s e t s f o r t h p r o c e d u r e s f o r n o t i f y i n g the 
employee of the s c h o o l board's i n t e n d e d a c t i o n and of i t s 
d e c i s i o n a f t e r a h e a r i n g . See § 16-24C-6. Cahalane does not 
a l l e g e t h a t she d i d not r e c e i v e p r o p e r n o t i c e p u r s u a n t t o the 
r e q u i r e m e n t s of the SFA. 
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determine i f t h a t a c t i o n was " a r b i t r a r i l y u n j u s t . " See former 

§ 16-24-7 and former § 16-24-10(a), A l a . Code 1975. Under the 

FDA, and under the TTA, the h e a r i n g o f f i c e r was the f i n d e r of 

f a c t , and the h e a r i n g o f f i c e r ' s d e c i s i o n r e g a r d i n g the 

d i s p u t e d f a c t s was e n t i t l e d t o d e f e r e n c e . See Ex p a r t e Dunn, 

962 So. 2d 814, 823-24 ( A l a . 2007) ( r e i t e r a t i n g t h a t former § 

16-24-10(a) of the TTA a u t h o r i z e d de novo r e v i e w by the 

h e a r i n g o f f i c e r o f a s c h o o l board's d e c i s i o n and a f f o r d e d 

d e f e r e n t i a l r e v i e w t o the d e c i s i o n of the h e a r i n g o f f i c e r 

based on the ev i d e n c e i t r e c e i v e d ) ; Montgomery Cnty. Bd. of  

Educ. v. Webb, 53 So. 3d 96, 114 n. 3 ( A l a . C i v . App. 2008), 

r e v ' d on o t h e r grounds, Ex p a r t e Webb, 53 So. 3d 121 ( A l a . 

2009) (under the FDA, the h e a r i n g o f f i c e r was the f i n d e r of 

f a c t , and h i s or her d e c i s i o n was e n t i t l e d t o d e f e r e n c e ) ; see  

a l s o Ex p a r t e C i t y of Birmingham, 7 So. 3d 363, 368-69 ( A l a . 

C i v . App. 2008) (a p a n e l r e v i e w i n g the r e c o r d from the ore 

tenus h e a r i n g b e f o r e a h e a r i n g o f f i c e r d i d not a f f o r d p r o p e r 

d e f e r e n c e t o the d e c i s i o n of the h e a r i n g o f f i c e r t h a t was 

based on t h a t e v i d e n c e ) . The a p p e l l a t e c o u r t s r e v i e w e d the 

d e c i s i o n s of the h e a r i n g o f f i c e r s i n those c a s e s , i . e . , i n 

which the h e a r i n g o f f i c e r was the f i n d e r of f a c t , under an 
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" a r b i t r a r y and c a p r i c i o u s " s t a n d a r d . Ex p a r t e Webb, 53 So. 

3d a t 127; Ex p a r t e Dunn, 962 So. 2d a t 816-17. 

I n t h i s case, the Board conducted a h e a r i n g p u r s u a n t t o 

§ 16-24C-6(c). The SFA a l s o p r o v i d e s f o r a h e a r i n g i n the 

event an employee appeals the d e c i s i o n of a s c h o o l board; the 

r e l e v a n t p r o v i s i o n s t a t e s , i n p e r t i n e n t p a r t : 

"Except as h e r e i n a f t e r p r o v i d e d , the a p p e a l s h a l l be 
s u b m i t t e d t o the h e a r i n g o f f i c e r . The h e a r i n g 
o f f i c e r s h a l l h o l d a h e a r i n g . Deference i s g i v e n t o 
the d e c i s i o n of the employer. ... " 

§ 16-24C-6(e), A l a . Code 1975. 

At the a p p e a l b e f o r e the h e a r i n g o f f i c e r , the p a r t i e s and 

the h e a r i n g o f f i c e r d i s c u s s e d whether the SFA a u t h o r i z e d a 

h e a r i n g b e f o r e the h e a r i n g o f f i c e r a t which e v i d e n c e might be 

p r e s e n t e d , as had the FDA and TTA. However, n e i t h e r p a r t y 

argued t h a t i t or she was e n t i t l e d t o a de novo h e a r i n g . 

R a t h e r , b o t h p a r t i e s i n d i c a t e d t h a t they were s a t i s f i e d w i t h 

the e v i d e n c e p r e s e n t e d a t the h e a r i n g b e f o r e the Board, 

a l t h o u g h Cahalane's a t t o r n e y a d v i s e d the h e a r i n g o f f i c e r t h a t 

Cahalane was a v a i l a b l e t o t e s t i f y s h o u l d the h e a r i n g o f f i c e r 

need c l a r i f i c a t i o n on any e v i d e n c e or i s s u e . A c c o r d i n g l y , the 

m a t t e r was s u b m i t t e d t o the h e a r i n g o f f i c e r on the arguments 

of the p a r t i e s , and n e i t h e r p a r t y o b j e c t e d . 
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The Board argues on a p p e a l t h a t the h e a r i n g o f f i c e r e r r e d 

i n r e v e r s i n g i t s d e c i s i o n under the SFA; i t contends t h a t the 

h e a r i n g o f f i c e r f a i l e d t o a f f o r d p r o p e r d e f e r e n c e t o i t s 

d e c i s i o n . As the Board p o i n t s out, the SFA i s d i f f e r e n t from 

the FDA, which would have a p p l i e d t o Cahalane, i n t h a t i t 

f a i l s t o s e t f o r t h a s p e c i f i c s t a n d a r d p u r s u a n t t o which the 

h e a r i n g o f f i c e r i s t o r e v i e w the d e c i s i o n of the Board. The 

SFA s p e c i f i e s o n l y t h a t "a h e a r i n g " be conducted and t h a t 

" d e f e r e n c e " i s t o be a f f o r d e d t o the d e c i s i o n of the Board. 

§ 16-24C-6(e). With r e g a r d t o the i n t e r p r e t a t i o n of the SFA, 

the l e g i s l a t u r e s t a t e d : 

"The r e p e a l e r p r o v i s i o n s of A c t 2011-270[, which 
e n a c t e d the SFA and r e p e a l e d the FDA,] 
n o t w i t h s t a n d i n g , and e x c e p t as e x p r e s s l y p r o v i d e d 
o t h e r w i s e i n t h i s c h a p t e r , the terms and phrases 
used i n s u b s e c t i o n (a) t o i d e n t i f y the reasons on 
which t e r m i n a t i o n may be based and i n s u b s e c t i o n (f) 
t o d e s c r i b e the s t a n d a r d s by which d e c i s i o n s of the 
employer are t o be r e v i e w e d by h e a r i n g o f f i c e r s 
s h a l l be deemed t o c a r r y the meaning t r a d i t i o n a l l y 
a c c o r d e d the terms and phrases by the a p p e l l a t e 
c o u r t s of t h i s s t a t e under p r i o r law." 

§ 16-24C-6(n), A l a . Code 1975. 3 However, s u b s e c t i o n (f) of § 

16-24C-6 does not c o n t a i n a r e f e r e n c e t o the " s t a n d a r d s by 

3The s u b s e c t i o n s r e f e r e n c e d i n § 6 of A c t No. 2011-270, 
A l a . A c t s 2011, the l e g i s l a t i o n t h a t e n a c t e d the SFA, are 
i d e n t i c a l t o those c o d i f i e d a t § 16-24C-6, A l a . Code 1975. 
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which d e c i s i o n s of the employer are t o be r e v i e w e d by h e a r i n g 

o f f i c e r s . " Thus, o t h e r than the r e f e r e n c e t o a f f o r d i n g 

" d e f e r e n c e " t o the d e c i s i o n of the Board, the l e g i s l a t u r e , i n 

e n a c t i n g the SFA, s e t f o r t h no e x p l i c i t s t a n d a r d by which the 

a c t i o n s of the Board are t o be reviewed. 

The h e a r i n g o f f i c e r i n t h i s case a p p l i e d the " a r b i t r a r y 

and c a p r i c i o u s " s t a n d a r d t o h i s r e v i e w of the Board's 

d e c i s i o n . The Board agrees t h a t t h a t s t a n d a r d a p p l i e s , 

a l t h o u g h i t d i s a g r e e s w i t h the h e a r i n g o f f i c e r ' s r e v e r s a l of 

i t s d e c i s i o n under t h a t s t a n d a r d . I n her b r i e f on a p p e a l , 

Cahalane a l s o agrees t h a t the h e a r i n g o f f i c e r c o r r e c t l y 

a p p l i e d the " a r b i t r a r y and c a p r i c i o u s " s t a n d a r d t o h i s r e v i e w 

of the Board's d e c i s i o n . A c c o r d i n g l y , i n r e s o l v i n g t h i s 

a p p e a l , t h i s c o u r t w i l l determine whether the h e a r i n g o f f i c e r 

p r o p e r l y a p p l i e d the " a r b i t r a r y and c a p r i c i o u s " s t a n d a r d i n 

h i s r e v i e w of the Board's d e c i s i o n . 

I n t h i s case, the h e a r i n g o f f i c e r r e v i e w e d the m a t t e r 

from the p o s i t i o n t h i s c o u r t o c c u p i e d under the FDA. With 

r e g a r d t o such r e v i e w , t h i s c o u r t has h e l d : 

" I n employing the a r b i t r a r y - a n d - c a p r i c i o u s 
s t a n d a r d of r e v i e w , the l e g i s l a t u r e i n t e n d e d t h i s 
c o u r t t o be ' e x t r e m e l y d e f e r e n t i a l ' t o the h e a r i n g 
o f f i c e r ' s d e c i s i o n i n an FDA case. See Ex p a r t e 
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Dunn, 962 So. 2d 814, 816 ( A l a . 2007) ( c o n s t r u i n g 
a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d of r e v i e w mandated 
by Teacher Tenure A c t ) . As our supreme c o u r t has 
s t a t e d : 

"'[T]he r e v i e w i n g c o u r t may not s u b s t i t u t e 
i t s judgment f o r t h a t of the h e a r i n g 
o f f i c e r . ... [w]here " r e a s o n a b l e people 
c o u l d d i f f e r as t o the wisdom of a h e a r i n g 
o f f i c e r ' s d e c i s i o n [ , ] ... the d e c i s i o n i s 
not a r b i t r a r y . " 

" ' " I f the d e c i s i o n - m a k e r has 
'"examined the r e l e v a n t d a t a and 
a r t i c u l a t e d a s a t i s f a c t o r y 
e x p l a n a t i o n f o r i t s a c t i o n , 
i n c l u d i n g a ' r a t i o n a l c o n n e c t i o n 
between the f a c t s found and the 
c h o i c e made,'"' i t s d e c i s i o n i s 
not a r b i t r a r y . See Alabama Dep't  
of Human Res. v. Dye, 921 So. 2d 
[421, 426 ( A l a . C i v . App. 2005)] 
( q u o t i n g Prometheus Radio P r o j e c t  
v. FCC, 373 F.3d [372, 389 (3d 
C i r . 2004)] ( q u o t i n g i n t u r n 
B u r l i n g t o n Truck L i n e s , I n c . v.  
U n i t e d S t a t e s , 371 U.S. 156, 168 
( 1 9 6 2 ) ) ) . " ' 

"Ex p a r t e Dunn, 962 So. 2d a t 816-17 ( q u o t i n g w i t h 
a p p r o v a l , but r e v e r s i n g on o t h e r grounds, Board of  
Sch. Comm'rs of M o b i l e County v. Dunn, 962 So. 2d 
805, 809, 810 ( A l a . C i v . App. 2006)). Pursuant t o 
the a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d of r e v i e w , 
t h i s c o u r t may ' d i s a g r e e w i t h the wisdom of the 
d e c i s i o n , [but] we may not s u b s t i t u t e our judgment 
f o r t h a t of the h e a r i n g o f f i c e r . ' Ex p a r t e Dunn, 
962 So. 2d a t 823-24." 

B i s h o p S t a t e Cmty. C o l l . v. Thomas, 13 So. 3d 978, 986 ( A l a . 

C i v . App. 2008). As noted above, our supreme c o u r t has 
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s t a t e d t h a t , "[w]here 'reasonable p e o p l e c o u l d d i f f e r as t o 

the wisdom of a h e a r i n g o f f i c e r ' s d e c i s i o n [ , ] ... the d e c i s i o n 

i s not a r b i t r a r y . ' " Ex p a r t e Dunn, 962 So. 2d a t 816 ( q u o t i n g 

w i t h a p p r o v a l Board of Sch. Comm'rs of M o b i l e Cnty. v. Dunn, 

962 So. 2d a t 809, r e v ' d on o t h e r grounds); B i s h o p S t a t e Cmty.  

C o l l . v. Thomas, 13 So. 3d a t 986. 

In b o t h B i s h o p S t a t e Community C o l l e g e v. Thomas, sup r a , 

and Ex p a r t e Dunn, s u p r a , the h e a r i n g o f f i c e r r e c e i v e d 

e v i d e n c e and was the t r i e r of f a c t , and the c o u r t s r e v i e w e d 

the h e a r i n g o f f i c e r ' s d e c i s i o n based on t h a t r e c e i p t of 

evi d e n c e under the a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d . In t h i s 

case, the Board r e c e i v e d e v i d e n c e and was the t r i e r of f a c t . 

The h e a r i n g o f f i c e r was asked t o r e v i e w the Board's d e c i s i o n 

based on t h a t e v i d e n c e . Thus, as i n d i c a t e d above, the h e a r i n g 

o f f i c e r i n t h i s case was r e q u i r e d t o a f f o r d d e f e r e n c e t o the 

d e c i s i o n of the Board, even i f he would have reached a 

d i f f e r e n t r e s u l t than d i d the Board. § 16-24C-6(e); Bi s h o p  

S t a t e Cmty. C o l l . v. Thomas, sup r a ; Ex p a r t e Dunn, s u p r a . In 

o t h e r words, the h e a r i n g o f f i c e r i n t h i s case d i d not r e c e i v e 

e v i d e n c e , and, i n r e v i e w i n g the r e c o r d of the p r o c e e d i n g 

b e f o r e the Board, he was i n no b e t t e r p o s i t i o n than i s t h i s 
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c o u r t t o r e v i e w the d e c i s i o n reached by the Board a f t e r the 

p r e s e n t a t i o n of e v i d e n c e . 

The Board contends, among o t h e r t h i n g s , t h a t the h e a r i n g 

o f f i c e r e r r e d i n d e t e r m i n i n g t h a t i n t e n t was an element of the 

Board's a n t i - d r u g p o l i c y . As the Board p o i n t s out, d e f e r e n c e 

must be a f f o r d e d t o the Board's i n t e r p r e t a t i o n of i t s own 

p o l i c y , i f t h a t i n t e r p r e t a t i o n i s r e a s o n a b l e . Ex p a r t e Board  

of Sch. Commr's of M o b i l e Cnty., 824 So. 2d 759, 761 ( A l a . 

2001). The Board d i d not submit as evi d e n c e a copy of i t s 

a n t i - d r u g p o l i c y . However, the f a c t t h a t the Board's p o l i c y 

i s a " z e r o - t o l e r a n c e " p o l i c y , i . e . , one t h a t p r o h i b i t s drugs 

or c o n t r o l l e d substances on the Board's premises f o r any 

reason, was not i n d i s p u t e . The t e s t i m o n y of the w i t n e s s e s , 

i n c l u d i n g Cahalane, a l l of whom were employees of the Board, 

i n d i c a t e s t h a t those w i t n e s s e s u n d e r s t o o d t h a t i l l e g a l drugs 

were not a l l o w e d t o be brought onto the Board's p r o p e r t y . The 

f i n d i n g s i n the h e a r i n g o f f i c e r ' s d e c i s i o n i n d i c a t e t h a t the 

h e a r i n g o f f i c e r acknowledged t h a t the Board's p o l i c y 

e f f e c t i v e l y had no p r o v i s i o n r e g a r d i n g i n t e n t and t h a t i t s 

i n t e r p r e t a t i o n of i t s p o l i c y was not u n r e a s o n a b l e : the 

h e a r i n g o f f i c e r s t a t e d i n h i s F e b r u a r y 6, 2012, d e c i s i o n t h a t 
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" [ f ] o r the s u p e r i n t e n d e n t and the Board t o s t r i c t l y a p p l y a 

z e r o - t o l e r a n c e [ a n t i - d r u g ] p o l i c y and r u l e i s not, s t a n d i n g 

a l o n e , e r r o n e o u s . " We agree w i t h t h a t f i n d i n g , and we 

conclude t h a t the Board's i n t e r p r e t a t i o n of i t s own a n t i - d r u g 

p o l i c y as a " z e r o - t o l e r a n c e " p o l i c y was not un r e a s o n a b l e . Ex  

p a r t e Board of Sch. Commr's of M o b i l e Cnty., su p r a . 

However, r e g a r d l e s s of the h e a r i n g o f f i c e r ' s 

d e t e r m i n a t i o n t h a t the Board's i n t e r p r e t a t i o n of i t s own 

p o l i c y f o r b i d d i n g i l l e g a l drugs on i t s p r o p e r t y was not 

erron e o u s , the h e a r i n g o f f i c e r then s t a t e d , c i t i n g a phrase 

used by S t i l w e l l i n h i s t e s t i m o n y , t h a t the Board must use 

"common sense" i n a p p l y i n g i t s a n t i - d r u g p o l i c y . The h e a r i n g 

o f f i c e r c o n c l u d e d t h a t because of the p u r p o r t e d l y e x t e n u a t i n g 

c i r c u m s t a n c e s of t h i s case, the Board e r r e d i n a p p l y i n g a 

z e r o - t o l e r a n c e p o l i c y t o d i s c i p l i n e Cahalane. By i t s terms, 

however, a "common-sense" approach a l l o w i n g e x c e p t i o n s t o a 

d i s c i p l i n a r y r u l e under c e r t a i n f a c t s may not be a p p l i e d t o 

the Board's i n t e r p r e t a t i o n , which we have de t e r m i n e d i s 

r e a s o n a b l e , of i t s z e r o - t o l e r a n c e p o l i c y c o n c e r n i n g c o n t r o l l e d 

s ubstances and i l l e g a l drugs. We agree w i t h the Board t h a t , 

because i t s i n t e r p r e t a t i o n of i t s own a n t i - d r u g p o l i c y as a 
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z e r o - t o l e r a n c e p o l i c y i s r e a s o n a b l e , the h e a r i n g o f f i c e r e r r e d 

i n c o n c l u d i n g t h a t f a c t - d e p e n d e n t e x c e p t i o n s t o t h a t p o l i c y 

must be c o n s i d e r e d and t h a t the Board e r r e d i n f a i l i n g t o do 

so. 

Furthermore, even assuming t h a t the h e a r i n g o f f i c e r 

c o r r e c t l y d e t ermined t h a t the Board's z e r o - t o l e r a n c e a n t i - d r u g 

p o l i c y r e q u i r e d a showing of i n t e n t and was s u b j e c t t o a 

"common-sense" e x c e p t i o n , we conclude t h a t the h e a r i n g o f f i c e r 

e r r e d i n d e t e r m i n i n g t h a t the Board's d e c i s i o n i n t h i s case 

was a r b i t r a r y and c a p r i c i o u s , g i v e n the e v i d e n c e . The h e a r i n g 

o f f i c e r , i n r e a c h i n g h i s d e c i s i o n , found t h a t Cahalane was 

" w i t h o u t i n t e n t i o n t o possess a c o n t r o l l e d s u b s t a n c e " and t h a t 

she " a c c i d e n t a l l y found h e r s e l f w i t h c u s t o d y of a s u s p i c i o u s 

substance on s c h o o l grounds." The Board argues t h a t , i n 

making those d e t e r m i n a t i o n s , the h e a r i n g o f f i c e r f a i l e d t o 

g i v e a p p r o p r i a t e d e f e r e n c e t o i t s d e c i s i o n based on the 

e v i d e n c e i t r e c e i v e d . As i s e x p l a i n e d below, we agree. 

The e v i d e n c e b e f o r e the Board does t e n d t o i n d i c a t e t h a t 

Cahalane d i d not i n t e n d t o have m a r i j u a n a i n her v e h i c l e and 

t h a t the m a r i j u a n a was p l a c e d i n Cahalane's v e h i c l e by her 

daughter. However, as the Board determined, the i n c i d e n t of 
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J u l y 21, 2011, was caused by Cahalane's a c t i o n s and c h o i c e s . 

I t i s not c l e a r from the r e c o r d whether Cahalane d i s c o v e r e d 

the substance i n her v e h i c l e b e f o r e or a f t e r she a r r i v e d on 

the Board's p r o p e r t y , but Varden's t e s t i m o n y i n d i c a t e s t h a t i t 

might have o c c u r r e d b e f o r e Cahalane a r r i v e d on the Board's 

p r o p e r t y . Varden t e s t i f i e d : "[Cahalane] t o l d me she was 

g o i n g t o [take the substance t o have i t t e s t e d ] t h a t morning 

b e f o r e she came i n but t h a t she was r u n n i n g l a t e and d i d not 

do i t . " Cahalane's t e s t i m o n y does not c l e a r l y i n d i c a t e when 

she d i s c o v e r e d the substance i n her v e h i c l e . R e g a r d l e s s , 

r a t h e r than l e a v i n g the Board's p r o p e r t y upon the d i s c o v e r y of 

the substance i n her v e h i c l e , Cahalane e l e c t e d t o take the 

substance, which she s u s p e c t e d was m a r i j u a n a , i n t o the Board's 

o f f i c e s . 

On appea l Cahalane i n s i s t s t h a t on the morning of J u l y 

21, 2011, she d i d not know w i t h c e r t a i n t y t h a t the substance 

was, i n f a c t , m a r i j u a n a . Cahalane t e s t i f i e d b e f o r e the Board 

t h a t i f she had thought the substance was m a r i j u a n a , she would 

have i m m e d i a t e l y taken i t f o r t e s t i n g . However, t h a t 

t e s t i m o n y i s not c o n s i s t e n t w i t h much of the e v i d e n c e . The 

evid e n c e i n d i c a t e s t h a t Cahalane b e l i e v e d t h a t the substance 

20 



2110532 

l i k e l y was an i l l e g a l s u b s t a n c e . For example, Cahalane 

t e s t i f i e d t h a t , because of her daughter's h i s t o r y of drug use, 

she p l a n n e d t o take the substance t o the p o l i c e s t a t i o n f o r 

t e s t i n g , and she had asked Varden i f Varden thought the 

substance was m a r i j u a n a . S t i l w e l l t e s t i f i e d t h a t Cahalane had 

i n f o r m e d him t h a t her daughter had t e s t e d p o s i t i v e f o r 

m a r i j u a n a on a "home t e s t " the weekend b e f o r e J u l y 21, 2011. 

The s u p e r i n t e n d e n t t e s t i f i e d t h a t on the morning of J u l y 22, 

2011, when he met w i t h Cahalane, she had answered h i s i n q u i r y 

about whether she had any improper m a t e r i a l s i n her o f f i c e by 

a s k i n g i f he was r e f e r r i n g t o "the m a r i j u a n a " i n her o f f i c e . 

She a l s o t o l d the s u p e r i n t e n d e n t d u r i n g her t e s t i m o n y t h a t i f 

she had t o l d him about the " m a r i j u a n a " on the morning of J u l y 

21, 2011, he would have c a l l e d the p o l i c e . Given t h a t 

e v i d e n c e , we cannot conclude t h a t the h e a r i n g o f f i c e r was 

c o r r e c t i n d e t e r m i n i n g t h a t the d e c i s i o n of the Board was 

a r b i t r a r y and c a p r i c i o u s . 

We note t h a t , b e f o r e the h e a r i n g o f f i c e r and i n her b r i e f 

s u b m i t t e d t o t h i s c o u r t , Cahalane argues t h a t she had a 

" p e r f e c t l y l o g i c a l e x p l a n a t i o n f o r her f a i l u r e t o f o l l o w up" 

w i t h removing the substance from the Board's o f f i c e s t o have 

21 



2110532 

i t t e s t e d . Cahalane argues t h a t she made a " r a t i o n a l and 

r e a s o n a b l e " c h o i c e t o l e a v e the Board's o f f i c e s on the morning 

of J u l y 21, 2011, t o a t t e n d an appointment a t her d o c t o r ' s 

r e q u e s t . She contends, t h e r e f o r e , t h a t the Board's d e c i s i o n 

t o suspend her employment was a r b i t r a r y and c a p r i c i o u s . 

I t does not appear t h a t any p a r t y has q u e s t i o n e d the 

r e a s o n a b l e n e s s or n e c e s s i t y of Cahalane's a t t e n d i n g the 

d o c t o r ' s appointment on the morning of J u l y 21, 2011. The 

i s s u e b e f o r e the Board, however, was the presence of the 

m a r i j u a n a i n Cahalane's o f f i c e . The e v i d e n c e b e f o r e the Board 

i n d i c a t e s t h a t , a l t h o u g h Cahalane acknowledged the 

s u p e r i n t e n d e n t would have a l l o w e d her t o l e a v e work i f she had 

asked, Cahalane e l e c t e d not t o do so. Rather, because she d i d 

not want t o miss any more time from work, Cahalane e l e c t e d t o 

w a i t t o have the substance t e s t e d . She l a t e r l e f t work f o r 

the d o c t o r ' s appointment and l e f t the substance i n her desk a t 

the Board's o f f i c e s . The r e c o r d c o n t a i n s no e x p l a n a t i o n as t o 

why Cahalane d i d not remove the substance when she went t o the 

d o c t o r ' s o f f i c e . R e g a r d l e s s , i t i s u n d i s p u t e d the Cahalane 

brought the m a r i j u a n a onto the Board's p r o p e r t y , and she l e f t 

i t t h e r e o v e r n i g h t . 
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We r e c o g n i z e the d i f f i c u l t y of the s i t u a t i o n i n which 

Cahalane found h e r s e l f on J u l y 21, 2011, and t h a t , as she 

s t a t e d , she made a m i s t a k e . We a l s o note t h a t i t does not 

appear t h a t the Board f a i l e d t o r e c o g n i z e the e x t e n u a t i n g 

c i r c u m s t a n c e s of t h i s s i t u a t i o n or t h a t i t was unsympa t h e t i c 

to her s i t u a t i o n . Cahalane t e s t i f i e d t h a t she was r e l i e v e d 

t h a t her employment had not been t e r m i n a t e d over the i n c i d e n t , 

an o p t i o n t h a t was a v a i l a b l e t o the Board. See § 16-24C-6(a) 

(a " n o n p r o b a t i o n a r y c l a s s i f i e d employee" may be " t e r m i n a t e d 

[or suspended] a t any time ... f o r incompetency, 

i n s u b o r d i n a t i o n , n e g l e c t of duty, i m m o r a l i t y , f a i l u r e t o 

p e r f o r m d u t i e s i n a s a t i s f a c t o r y manner, or o t h e r good and  

j u s t cause . . . . " ) . 4 The r e c o r d i n d i c a t e s t h a t Cahalane's 

4 I n her b r i e f on a p p e a l , Cahalane argues, as su p p o r t f o r 
the h e a r i n g o f f i c e r ' s d e c i s i o n , t h a t the 90-day s u s p e n s i o n of 
her employment was too h a r s h a s a n c t i o n , g i v e n the f a c t s . 
However, Cahalane d i d not f i l e a c o n d i t i o n a l c r o s s - a p p e a l t o 
r a i s e t h a t i s s u e i n the event t h i s c o u r t r e v e r s e d the d e c i s i o n 
of the h e a r i n g o f f i c e r . Bess v. W a f f l e House, I n c . , 824 So. 
2d 783, 787 ( A l a . C i v . App. 2001) (an a p p e l l e e may f i l e a 
c o n d i t i o n a l c r o s s - a p p e a l i n o r d e r t o p r e s e r v e an argument f o r 
ap p e a l i n the event the a p p e l l a t e c o u r t r e v e r s e s the judgment 
based on an argument of the a p p e l l a n t ) ; see a l s o F i r s t Props .,  
L.L.C. v. Bennett, 959 So. 2d 653, 657 ( A l a . C i v . App. 2006) 
("Because we have c o n c l u d e d t h a t the judgment i s due t o be 
r e v e r s e d as a r e s u l t of the a p p e a l , the c o n d i t i o n s p e c i f i e d i n 
the owner's c o n d i t i o n a l c r o s s - a p p e a l has o c c u r r e d , and t h a t 
c r o s s - a p p e a l i s r i p e f o r r e v i e w . " ) . A c c o r d i n g l y , t h e r e i s no 
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coworkers and the s u p e r i n t e n d e n t d i d not b e l i e v e t h a t Cahalane 

had used or was u s i n g i l l e g a l drugs. However, the Board 

determined t h a t Cahalane's b r i n g i n g the substance t h a t , g i v e n 

the f a c t s , she knew might be an i l l e g a l drug onto the Board's 

p r o p e r t y and l e a v i n g i t t h e r e was a v i o l a t i o n of the Board's 

a n t i - d r u g p o l i c y . Given the ev i d e n c e p r e s e n t e d t o the Board, 

we conclude t h a t the Board's d e c i s i o n t o suspend Cahalane f o r 

90 days w i t h o u t pay was not a r b i t r a r y and c a p r i c i o u s , and, 

t h e r e f o r e , we conclude t h a t the h e a r i n g o f f i c e r e r r e d i n 

s u b s t i t u t i n g h i s judgment f o r t h a t of the Board under t h a t 

s t a n d a r d . A c c o r d i n g l y , we r e v e r s e the F e b r u a r y 6, 2012, 

d e c i s i o n of the h e a r i n g o f f i c e r . 

REVERSED AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 

p r o p e r argument f o r t h i s c o u r t t o r e v i e w as t o t h a t i s s u e . 
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