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THOMPSON, P r e s i d i n g Judge. 

P a t r i c k Haynes ("the f a t h e r " ) and A s h l e y Haynes ("the 

mother") were d i v o r c e d by a September 14, 2010, judgment of 

the L a u d e r d a l e C i r c u i t C o u r t ; the d i v o r c e judgment 

i n c o r p o r a t e d the terms of a s e t t l e m e n t agreement reached by 
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the p a r t i e s . Pursuant t o the p a r t i e s ' s e t t l e m e n t agreement, 

the d i v o r c e judgment awarded the mother p r i m a r y p h y s i c a l 

c u s t o d y of the p a r t i e s ' minor c h i l d , who was not y e t t h r e e 

years o l d a t the time of the p a r t i e s ' d i v o r c e . The d i v o r c e 

judgment a l s o p r o v i d e d t h a t the f a t h e r have v i s i t a t i o n w i t h 

the c h i l d f o r one month i n the f a l l and from January 15 

t h r o u g h May 15 each ye a r . At the time of the d i v o r c e , the 

f a t h e r , who i s a c t i v e i n the m i l i t a r y , was a s s i g n e d t o a 

m i l i t a r y base i n H o n o l u l u , H a w a i i . 

On December 3, 2010, the mother f i l e d a p e t i t i o n t o 

modify the v i s i t a t i o n p r o v i s i o n s of the d i v o r c e judgment; i n 

her p e t i t i o n , the mother a l l e g e d t h a t the c h i l d had 

e x p e r i e n c e d d i f f i c u l t i e s w i t h the v i s i t a t i o n arrangement. The 

f a t h e r responded by f i l i n g a c o u n t e r c l a i m s e e k i n g a 

m o d i f i c a t i o n of c u s t o d y of the c h i l d . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g . On 

October 17, 2011, the t r i a l c o u r t e n t e r e d a judgment i n which 

i t , among o t h e r t h i n g s , made f i n d i n g s of f a c t , d e n i e d the 

f a t h e r ' s c l a i m s e e k i n g a m o d i f i c a t i o n of custody, and g r a n t e d 

the mother's c l a i m s e e k i n g a m o d i f i c a t i o n of v i s i t a t i o n ; the 

t r i a l c o u r t awarded the f a t h e r a s t a n d a r d s c h e d u l e of 
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a l t e r n a t i n g weekend v i s i t a t i o n . 1 On November 4, 2011, the 

f a t h e r f i l e d a postjudgment m o t i o n . 2 The f a t h e r t i m e l y 

a p p ealed a f t e r the d e n i a l by o p e r a t i o n of law of h i s 

postjudgment motion. 

The e v i d e n c e p r e s e n t e d by the p a r t i e s a t the ore tenus 

h e a r i n g r e v e a l s the f o l l o w i n g p e r t i n e n t f a c t s . The f a t h e r i s 

a member of the m i l i t a r y . A t the time of the h e a r i n g i n t h i s 

m a t t e r , the f a t h e r had been s t a t i o n e d a t a m i l i t a r y base i n 

Haw a i i f o r t h r e e years and was c o m p l e t i n g t h a t assignment. 

The p a r t i e s d i d not d i s p u t e t h a t the e x i s t i n g v i s i t a t i o n 

p r o v i s i o n of the d i v o r c e judgment would no l o n g e r be n e c e s s a r y 

because the f a t h e r p l a n n e d t o move from H a w a i i t o a l o c a t i o n 

much c l o s e r t o the mother's home i n Alabama. The f a t h e r 

d i s p u t e d the mother's e v i d e n c e p e r t a i n i n g t o whether the c h i l d 

had e x p e r i e n c e d d i f f i c u l t i e s w i t h r e g a r d t o the v i s i t a t i o n 

s c h e d u l e . 

1As i s e x p l a i n e d l a t e r i n t h i s o p i n i o n , a t the h e a r i n g the 
f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t he p l a n n e d t o move 
from Hawaii t o Alabama or Tennessee. 

2The f a t h e r l a t e r f i l e d what he c h a r a c t e r i z e d as 
"amendments" t o t h a t t i m e l y postjudgment m o t i o n ; those f i l i n g s 
were made on F e b r u a r y 13, 2012, and March 1, 2012. Those 
"amended" motions were f i l e d o u t s i d e the 90 days a l l o w e d by 
Rule 59.1, A l a . R. C i v . P., f o r the t r i a l c o u r t t o r u l e on the 
f a t h e r ' s t i m e l y , November 4, 2011, postjudgment motion. 
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The f a t h e r t e s t i f i e d t h a t he was t o be t r a n s f e r r e d t o 

another m i l i t a r y base s h o r t l y a f t e r the h e a r i n g and t h a t he 

had r e q u e s t e d t h a t he be t r a n s f e r r e d t o Birmingham or t o 

K n o x v i l l e or Memphis, Tennessee. The f a t h e r e x p l a i n e d t h a t he 

ex p e c t e d t o be t r a n s f e r r e d t o e i t h e r Birmingham or K n o x v i l l e 

because, he s a i d , the m i l i t a r y u s u a l l y a s s i g n e d a s e r v i c e 

member t o h i s or her f i r s t or second c h o i c e . The f a t h e r 

t e s t i f i e d t h a t , i n a n t i c i p a t i o n of the t r i a l c o u r t ' s g r a n t i n g 

h i s p e t i t i o n t o modify custody of the c h i l d , he had 

i n v e s t i g a t e d s c h o o l s i n bot h Birmingham and K n o x v i l l e . 

The p a r t i e s p r e s e n t e d some evi d e n c e r e g a r d i n g d i s p u t e s 

t h a t a r o s e r e g a r d i n g v i s i t a t i o n a f t e r the e n t r y of the 

September 14, 2010, d i v o r c e judgment. The p a r t i e s ' d i f f e r i n g 

t e s t i m o n y on the f a c t s p e r t a i n i n g t o t h a t i s s u e are not 

r e l e v a n t t o the i s s u e s on a p p e a l . 

The m a j o r i t y of the e v i d e n c e p e r t a i n e d t o the f a t h e r ' s 

c l a i m s e e k i n g t o modify c u s t o d y of the c h i l d . The f a t h e r 

t e s t i f i e d r e g a r d i n g h i s m i l i t a r y c a r e e r , and he p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t he e x p e c t e d t o c o n t i n u e i n h i s j o b as 

a p l a n n i n g o f f i c e r f o r an e n g i n e e r i n g d i v i s i o n . The f a t h e r 
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t e s t i f i e d t h a t , i n t h a t j o b , he c o u l d p r o p e r l y take c a r e of 

the c h i l d . 

The f a t h e r a l s o t e s t i f i e d t h a t he was engaged t o be 

m a r r i e d . The f a t h e r had been engaged t o another woman the 

year b e f o r e , but t h a t r e l a t i o n s h i p had ended. The f a t h e r 

t e s t i f i e d t h a t he had known h i s f i a n c e f o r a number of years 

and t h a t she had moved t o Hawaii t o be the c h i l d ' s nanny 

d u r i n g h i s c u s t o d i a l p e r i o d i n the s p r i n g of 2011. The f a t h e r 

s t a t e d t h a t h i s ro m a n t i c r e l a t i o n s h i p w i t h h i s f i a n c e began 

a f t e r her move t o H a w a i i . 

The mother and the c h i l d l i v e w i t h the mother's p a r e n t s 

i n L a u d e r d a l e County. The mother t e s t i f i e d t h a t when the 

c h i l d was on h i s extended s p r i n g v i s i t w i t h the f a t h e r i n 

H a w a i i , she a t t e n d e d a l o c a l community c o l l e g e and worked i n 

her f a t h e r ' s b u s i n e s s . At the time of the h e a r i n g , the mother 

was not w o r k i n g or e n r o l l e d i n s c h o o l , but she t e s t i f i e d t h a t 

she p l a n n e d t o r e g i s t e r f o r c l a s s e s i n the s p r i n g of 2012. 

The f a t h e r a l l e g e d t h a t the mother c o u l d not p r o p e r l y 

care f o r the c h i l d because, he s a i d , she was u s i n g i l l e g a l 

d rugs. The f a t h e r t e s t i f i e d t h a t the mother had been i n a 

d r u g - r e h a b i l i t a t i o n program on two o c c a s i o n s d u r i n g the 
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p a r t i e s ' m a r r i a g e . I t i s u n d i s p u t e d t h a t the mother completed 

the second d r u g - r e h a b i l i t a t i o n program i n June 2008, two years 

b e f o r e the p a r t i e s d i v o r c e d , and t h a t she was t r e a t e d i n t h a t 

program f o r an a d d i c t i o n t o c o c a i n e . 

The f a t h e r t e s t i f i e d t h a t he s u s p e c t e d t h a t the mother 

had used a l c o h o l or drugs s i n c e the p a r t i e s ' d i v o r c e , but t h a t 

he had no d i r e c t knowledge of such usage because, he 

e x p l a i n e d , he r e f u s e d t o have any c o n t a c t w i t h h e r . The 

f a t h e r t e s t i f i e d t h a t he does not speak t o the mother and t h a t 

when he a s s i s t s the c h i l d i n t e l e p h o n i n g the mother, he d i a l s 

the t e l e p h o n e number and then hands the t e l e p h o n e d i r e c t l y t o 

the c h i l d . 

The mother t e s t i f i e d t h a t she had not used c o c a i n e s i n c e 

her c o m p l e t i o n of the second d r u g - r e h a b i l i t a t i o n program, t h a t 

she a t t e n d e d A l c o h o l i c s Anonymous meetings a p p r o x i m a t e l y once 

each month, and t h a t she m a i n t a i n e d r e g u l a r c o n t a c t w i t h her 

sponsor. The mother a d m i t t e d t h a t , i n August 2011, s h o r t l y 

b e f o r e the h e a r i n g i n t h i s m a t t e r , she t e s t e d p o s i t i v e f o r the 

use of m a r i j u a n a . The mother t e s t i f i e d t h a t she had used a 

s m a l l amount of t h a t drug a t a p a r t y and t h a t the d e c i s i o n t o 

do so was "dumb." The mother t e s t i f i e d t h a t she had not used 
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any o t h e r i l l e g a l drugs s i n c e her c o m p l e t i o n of the drug-

r e h a b i l i t a t i o n program i n 2008 and t h a t she would be w i l l i n g 

t o submit t o drug t e s t i n g a t her own expense. 

With r e g a r d t o d r i n k i n g a l c o h o l , the mother t e s t i f i e d on 

c r o s s - e x a m i n a t i o n t h a t s i n c e c o m p l e t i n g the second drug-

r e h a b i l i t a t i o n program, she had had "maybe one or two b e e r s . " 

The f a t h e r then i m m e d i a t e l y q u e s t i o n e d the mother as t o 

whether she had been i n t o x i c a t e d d u r i n g the n i g h t "of t h i s 

a l l e g e d r a p e . " I t i s c l e a r from the t r a n s c r i p t t h a t the 

p a r t i e s and the t r i a l c o u r t were aware of the " a l l e g e d rape" 

i n c i d e n t and t h a t i t o c c u r r e d sometime a f t e r the mother had 

completed the second d r u g - r e h a b i l i t a t i o n program but b e f o r e 

the p a r t i e s had d i v o r c e d . The t r i a l c o u r t r e j e c t e d the 

f a t h e r ' s attempts t o p r e s e n t e v i d e n c e r e g a r d i n g t h a t i n c i d e n t , 

and, t h e r e f o r e , the r e c o r d c o n t a i n s no e v i d e n c e r e g a r d i n g i t . 

B e f o r e e x c l u d i n g t h a t e v i d e n c e , the t r i a l c o u r t c o n f i r m e d t h a t 

the mother was conceding t h a t she had consumed a l c o h o l on the 

n i g h t of t h a t i n c i d e n t . A l s o on q u e s t i o n i n g from the t r i a l 

c o u r t , the mother s t a t e d t h a t she had not consumed a l c o h o l 

s i n c e the n i g h t of the a l l e g e d rape i n c i d e n t . 
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In i t s judgment, the t r i a l c o u r t c o n c l u d e d t h a t the 

mother had demonstrated a s u b s t a n t i a l change of c i r c u m s t a n c e s 

w a r r a n t i n g a change i n the v i s i t a t i o n award. The t r i a l c o u r t 

d etermined, however, t h a t no m a t e r i a l change i n c i r c u m s t a n c e s 

had o c c u r r e d t h a t w a r r a n t e d a change i n the p r i m a r y p h y s i c a l 

c u s t o d y of the c h i l d , and, t h e r e f o r e , i t d e n i e d the f a t h e r ' s 

c l a i m s e e k i n g a c u s t o d y m o d i f i c a t i o n . 

The f a t h e r argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 

e x c l u d i n g c e r t a i n e v i d e n c e . The f a t h e r contends t h a t the 

t r i a l c o u r t e x c l u d e d t h a t e v i d e n c e because, he a s s e r t s , i t 

e r r o n e o u s l y c o n c l u d e d t h a t i t c o u l d not c o n s i d e r e v i d e n c e 

p e r t i n e n t t o the time b e f o r e the p a r t i e s d i v o r c e d . In h i s 

b r i e f on a p p e a l , the f a t h e r c i t e s one a p p e l l a t e case, Blume v.  

D u r r e t t , 703 So. 2d 986, 988 ( A l a . C i v . App. 1997), f o r the 

p r o p o s i t i o n t h a t when the t r i a l c o u r t does not hear e v i d e n c e 

on the i s s u e of c u s t o d y , b u t , r a t h e r , the p a r t i e s reach a 

s e t t l e m e n t agreement t h a t i s i n c o r p o r a t e d i n t o a d i v o r c e 

judgment, the c o u r t may c o n s i d e r the p a r t i e s ' p r e d i v o r c e 

conduct i n a c u s t o d y - m o d i f i c a t i o n a c t i o n . T h i s c o u r t has 

e x p l a i n e d t h a t " f a c t s e x i s t i n g a t the time of the o r i g i n a l 

d i v o r c e [judgment] but not d i s c l o s e d a t t h a t time may be 
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c o n s i d e r e d by the c o u r t i n a subsequent [custody] m o d i f i c a t i o n 

p r o c e e d i n g , even though these f a c t s do not r e l a t e t o a change 

of c i r c u m s t a n c e s subsequent t o the o r i g i n a l d i v o r c e 

[judgment]." W i l s o n v. W i l s o n 408 So. 2d 114, 116 ( A l a . C i v . 

App. 1981). 

The t r i a l c o u r t e x p r e s s l y s t a t e d t h a t i t was aware of the 

p r e c e d e n t a l l o w i n g i t t o c o n s i d e r the p a r t i e s ' p r e d i v o r c e 

conduct under the f a c t s of t h i s case. However, as the f a t h e r 

p o i n t s out, the t r i a l c o u r t e x c l u d e d c e r t a i n e v i d e n c e even i n 

l i g h t of t h a t p r e c e d e n t . As i s e x p l a i n e d below, we cannot 

h o l d t h a t , under the f a c t s of t h i s case, the t r i a l c o u r t e r r e d 

i n d o i n g so. 

With r e g a r d t o t h i s i s s u e , the f a t h e r f i r s t t a k e s i s s u e 

w i t h the t r i a l c o u r t ' s e x c l u s i o n of h i s e v i d e n c e c o n c e r n i n g 

the c i r c u m s t a n c e s of the a l l e g e d rape i n c i d e n t . In h i s b r i e f 

on a p p e a l , the f a t h e r makes a few r e p r e s e n t a t i o n s about t h a t 

i n c i d e n t , but, as a l r e a d y i n d i c a t e d i n t h i s o p i n i o n , the 

r e c o r d c o n t a i n s no e v i d e n c e p e r t a i n i n g t o t h a t i n c i d e n t . The 

f a t h e r r e q u e s t e d t h a t he be a l l o w e d t o make an o f f e r of p r o o f 

about the " c i r c u m s t a n c e s s u r r o u n d i n g " t h a t i n c i d e n t , and the 

t r i a l c o u r t i n d i c a t e d t h a t i t d i d not want t o get i n t o the 
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d e t a i l s of t h a t i n c i d e n t . The f a t h e r r e q u e s t e d and was 

g r a n t e d the o p p o r t u n i t y t o make an o f f e r of p r o o f r e g a r d i n g 

the e v i d e n c e he wanted t o p r e s e n t . See Wright v. Wri g h t , 19 

So. 3d 901, 910 ( A l a . C i v . App. 2009) ( G e n e r a l l y , i n o r d e r t o 

p r e s e r v e an o b j e c t i o n t o the e x c l u s i o n of e v i d e n c e , the p a r t y 

must demonstrate what the e v i d e n c e , i f a d m i t t e d , would have 

shown.). However, the f a t h e r then proceeded t o argue the 

a d m i s s i b i l i t y of the e v i d e n c e , and he never made the r e q u i r e d 

o f f e r of p r o o f . 

We note t h a t t h e r e i s an e x c e p t i o n t o the requirement 

t h a t an o f f e r of p r o o f be made when i t i s c l e a r t h a t the 

" ' t r i a l c o u r t i s f u l l y aware of the n a t u r e of the t e s t i m o n y ' " 

t o be o f f e r e d or t h a t the r e l e v a n c y of the t e s t i m o n y i s s e l f -

e v i d e n t . Hennis v. Hennis, 977 So. 2d 520, 526-27 ( A l a . C i v . 

App. 2 0 0 7 ) ( q u o t i n g K i l c r e a s e v. John Deere Indus. E q u i p . Co., 

663 So. 2d 900, 902 ( A l a . 1995)). The f a t h e r has not argued 

on a p p e a l t h a t t h i s e v i d e n c e i s a d m i s s i b l e under e i t h e r of 

those grounds. Out of an abundance of c a u t i o n , however, we 

note t h a t the f a t h e r argued t o the t r i a l c o u r t t h a t the 

r e l e v a n c e of the t e s t i m o n y he wanted t o p r e s e n t was t o impeach 

the mother's c r e d i b i l i t y c o n c e r n i n g her use of a l c o h o l or 
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drugs on the n i g h t of the a l l e g e d rape i n c i d e n t ; the f a t h e r 

argued t h a t the mother had r e p r e s e n t e d t h a t she had not used 

drugs or a l c o h o l s i n c e her c o m p l e t i o n of the drug-

r e h a b i l i t a t i o n program i n 2008. Assuming, w i t h o u t d e c i d i n g , 

t h a t the t r i a l c o u r t was aware of the n a t u r e of the e v i d e n c e 

the f a t h e r wanted t o p r e s e n t , as i s e x p l a i n e d below, we s t i l l 

cannot conclude t h a t the f a t h e r has demonstrated t h a t the 

t r i a l c o u r t e r r e d t o r e v e r s a l i n e x c l u d i n g t h a t e v i d e n c e . 

F i r s t , the t r i a l c o u r t b r i e f l y q u e s t i o n e d the mother t o 

c o n f i r m t h a t she conceded t h a t she had used a l c o h o l on the 

n i g h t of the a l l e g e d rape i n c i d e n t and t h a t i t had p l a y e d a 

r o l e i n the manner i n which the events of t h a t n i g h t u n f o l d e d . 

Thus, t h e r e was no f a c t u a l d i s p u t e r e g a r d i n g the mother's use 

of a l c o h o l on the n i g h t of t h a t i n c i d e n t . The t r i a l c o u r t 

asked the f a t h e r i f he had e v i d e n c e i n d i c a t i n g t h a t the mother 

had used a l c o h o l on any o t h e r o c c a s i o n a f t e r 2008, but the 

f a t h e r d i d not and does not a s s e r t t h a t h i s w i t n e s s e s c o u l d 

t e s t i f y t o the mother's drug or a l c o h o l use on any o c c a s i o n 

o t h e r than the one i n v o l v i n g the a l l e g e d rape i n c i d e n t . Thus, 

the e v i d e n c e the f a t h e r was a t t e m p t i n g t o p r e s e n t through 

s e v e r a l w i t n e s s e s r e g a r d i n g t h a t i n c i d e n t was c u m u l a t i v e of 
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the mother's c o n c e s s i o n t h a t she had consumed a l c o h o l a t the 

time of t h a t i n c i d e n t . W i l s o n v. W i l s o n , [Ms. 2100540, Feb. 

3, 2012] So. 3d , ( A l a . C i v . App. 2012) (The 

e x c l u s i o n of a d m i s s i b l e e v i d e n c e i s not r e v e r s i b l e e r r o r when 

t h a t e v i d e n c e i s c u m u l a t i v e of o t h e r e v i d e n c e . ) . 

A l s o , the t r i a l c o u r t e x p r e s s e d a d i s i n c l i n a t i o n t o 

r e q u i r e the mother t o t e s t i f y r e g a r d i n g an a l l e g e d rape. The 

f a t h e r has not argued t o t h i s c o u r t any b a s i s , o t h e r than 

p u r p o r t e d l y impeaching the mother's c r e d i b i l i t y about her use 

of a l c o h o l t h a t n i g h t , f o r a l l o w i n g t e s t i m o n y r e g a r d i n g the 

c i r c u m s t a n c e s of such a s e n s i t i v e s u b j e c t . T h i s c o u r t has 

s t a t e d : 

"Of c o u r s e , a t r i a l c o u r t may l i m i t 
c r o s s - e x a m i n a t i o n ' t h a t i s r e p e t i t i o u s , i r r e l e v a n t , 
h a r a s s i n g , annoying, or h u m i l i a t i n g , or concerns 
w h o l l y c o l l a t e r a l m a t t e r s . ' R i l e y v. C i t y of  
H u n t s v i l l e , 379 So. 2d 557, 560 ( A l a . 1980) . We 
note t h a t ' [ t ] h e u s u a l d i s c r e t i o n v e s t e d i n the 
t r i a l c o u r t t o c o n t r o l the e x t e n t of 
c r o s s - e x a m i n a t i o n i s narrowed i n p r o p o r t i o n t o the 
e x t e n t of the adverseness of the t e s t i m o n y of the 
w i t n e s s and the v a l u e t o the defendant of a 
d i s a c c r e d i t a t i o n of the w i t n e s s . ' H e n d r i c k v.  
S t a t e , 368 So. 2d 576, 578 ( A l a . Crim. App. 1979)." 

W i l s o n v. W i l s o n , So. 3d a t . The t r i a l c o u r t 

r e c o g n i z e d the s e n s i t i v e n a t u r e of the s u b j e c t m a t t e r upon 

which the f a t h e r wanted t o p r e s e n t the t e s t i m o n y of s e v e r a l 

12 



2110534 

w i t n e s s e s as an attempt t o p r e s e n t e v i d e n c e of the mother's 

a l c o h o l use on the n i g h t of the a l l e g e d rape i n c i d e n t . I t 

determined t h a t , g i v e n the mother's s t i p u l a t i o n t h a t she had 

consumed a l c o h o l t h a t n i g h t , t h e r e was l i t t l e v a l u e t o the 

f a t h e r i n d o i n g so. We cannot say t h a t the f a t h e r has 

demonstrated t h a t the t r i a l c o u r t e r r e d i n e x c l u d i n g t h a t 

e v i d e n c e . 

The f a t h e r a l s o argues t h a t the t r i a l c o u r t s h o u l d have 

a l l o w e d him t o p r e s e n t e v i d e n c e r e g a r d i n g the mother's p r e -

d i v o r c e drug use. The f a t h e r i s c o r r e c t t h a t , under Blume v.  

D u r r e t t , s u p r a , the ev i d e n c e he attempted t o p r o f f e r was 

a d m i s s i b l e . However, as a l r e a d y s t a t e d i n t h i s o p i n i o n , 

e v i d e n c e t h a t i s a d m i s s i b l e may be p r o p e r l y e x c l u d e d when t h a t 

e v i d e n c e i s c u m u l a t i v e . W i l s o n v. W i l s o n , s u p r a . D u r i n g the 

arguments of the p a r t i e s on t h i s i s s u e , the t r i a l c o u r t n oted 

t h a t i t was u n d i s p u t e d t h a t the mother had used i l l e g a l drugs 

d u r i n g the p a r t i e s ' m a r r i a g e , t h a t she had completed two drug-

r e h a b i l i t a t i o n programs by 2008, and t h a t the mother had 

consumed a l c o h o l on the n i g h t of the a l l e g e d rape i n c i d e n t . 

The t r i a l c o u r t v e r i f i e d t h a t the f a t h e r knew about a l l of 

t h a t e v i d e n c e a t the time he e n t e r e d i n t o the agreement f o r 
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the mother t o m a i n t a i n p r i m a r y p h y s i c a l custody of the c h i l d . 

The t r i a l c o u r t n oted t h a t , e x c e p t her p u r p o r t e d one-time use 

of m a r i j u a n a d u r i n g the pendency of t h i s l i t i g a t i o n , the 

mother d i s p u t e d u s i n g i l l e g a l drugs or a l c o h o l a f t e r the n i g h t 

of the a l l e g e d rape i n c i d e n t . The t r i a l c o u r t i n q u i r e d 

whether the f a t h e r had any w i t n e s s e s or e v i d e n c e a v a i l a b l e 

t e n d i n g t o i n d i c a t e t h a t the mother had used a l c o h o l or drugs 

s i n c e t h a t time. The f a t h e r d i d not p r e s e n t any such 

e v i d e n c e . The t r i a l c o u r t s t a t e d t h a t i t wanted t o focus on 

any changes t h a t would c o n s t i t u t e m a t e r i a l changes i n 

c i r c u m s t a n c e s s i n c e the p a r t i e s ' d i v o r c e . 

" [ T ] h i s Court w i l l not r e v e r s e a t r i a l c o u r t ' s r e f u s a l t o 

admit o t h e r w i s e a d m i s s i b l e e v i d e n c e i f the same f a c t s are 

shown at t r i a l by o t h e r means. In s h o r t , a t r i a l c o u r t ' s 

f a i l u r e t o admit c u m u l a t i v e e v i d e n c e i s merely harmless 

e r r o r . " C i t y of G u l f Shores v. H a r b e r t I n t ' l , 608 So. 2d 348, 

354 ( A l a . 1992). F u r t h e r , " [ t ] h e law i s w e l l s e t t l e d t h a t the 

' t r i a l c o u r t has wide d i s c r e t i o n t o determine whether e v i d e n c e 

i s r e l e v a n t , m a t e r i a l , or remote.' Gober v. K h a l a f , 628 So. 

2d 416, 417 ( A l a . 1993)." T a y l o r v. Hogan, 673 So. 2d 453, 

455 ( A l a . C i v . App. 1996). In t h i s case, the mother's 
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p r e d i v o r c e conduct was shown i n her own t e s t i m o n y and i n some 

evid e n c e p r e s e n t e d by the f a t h e r . The f a t h e r c l e a r l y wanted 

t o p r e s e n t a d d i t i o n a l e v i d e n c e on t h a t i s s u e , but the t r i a l 

c o u r t f o c u s e d the e v i d e n c e i t would r e c e i v e on whether 

c i r c u m s t a n c e s had changed s i n c e the d i v o r c e t h a t w a r r a n t e d a 

change i n custody. We cannot say t h a t the f a t h e r has 

demonstrated t h a t the a d d i t i o n a l e v i d e n c e he sought t o have 

a d m i t t e d was so m a t e r i a l or r e l e v a n t t o the c u s t o d y -

m o d i f i c a t i o n a c t i o n t h a t i t s e x c l u s i o n c o n s t i t u t e d r e v e r s i b l e 

e r r o r under the f a c t s of t h i s case. 

The f a t h e r a l s o argues t h a t the e v i d e n c e does not s u p p o r t 

the d e n i a l of h i s c u s t o d y - m o d i f i c a t i o n c l a i m . The d i v o r c e 

judgment awarded the mother p r i m a r y p h y s i c a l c u s t o d y of the 

c h i l d , and, t h e r e f o r e , i n o r d e r t o modify t h a t c u s t o d y 

arrangement, the f a t h e r was r e q u i r e d t o meet the s t a n d a r d s e t 

f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984) . Under 

t h a t s t a n d a r d , the f a t h e r was r e q u i r e d t o p r e s e n t e v i d e n c e 

d e m o n s t r a t i n g t h a t a change i n c u s t o d y would m a t e r i a l l y 

promote the c h i l d ' s w e l f a r e and t h a t the d i s r u p t i o n caused by 

the change i n custody would be o f f s e t by the advantages of 

t h a t custody change. Ex p a r t e McLendon, s u p r a . 
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In h i s b r i e f on a p p e a l , the f a t h e r i d e n t i f i e s o n l y two 

f a c t u a l i s s u e s t h a t he says support a custody m o d i f i c a t i o n . 

F i r s t , the f a t h e r argues t h a t the e v i d e n c e i n d i c a t e s t h a t the 

mother has not stopped u s i n g i l l e g a l drugs. He c i t e s the 

mother's p o s i t i v e drug t e s t f o r m a r i j u a n a d u r i n g the pendency 

of t h i s a c t i o n and s e v e r a l r e f e r e n c e s t o d r i n k i n g t h a t the 

mother made on a s o c i a l - m e d i a page. Those f a c t s are a m a t t e r 

of concern. However, the mother t e s t i f i e d t h a t she had used 

m a r i j u a n a once a t a p a r t y and t h a t i t was a bad d e c i s i o n . The 

mother i n s i s t e d t h a t , o t h e r than t h a t o c c a s i o n , she had not 

used drugs or a l c o h o l s i n c e the a l l e g e d rape i n c i d e n t , and 

t h e r e i s no e v i d e n c e i n the r e c o r d t o d i s p u t e t h a t t e s t i m o n y . 

The mother a l s o a s s u r e d the t r i a l c o u r t t h a t she would be 

w i l l i n g t o submit t o random drug t e s t i n g a t her own expense. 

In a d d i t i o n , the f a t h e r a l s o a l l e g e s t h a t c u s t o d y s h o u l d 

be m o d i f i e d because, he says, the mother accused her f a t h e r of 

s e x u a l l y a b u s i n g h e r . 3 The mother t e s t i f i e d t h a t i n 2008, 

3We a l s o note t h a t the f a t h e r , f o r the f i r s t time on 
a p p e a l , argues t h a t the C h i l d Custody or Domestic or F a m i l y 
Abuse A c t , § 30-3-130 e t seq., A l a . Code 1975, a p p l i e s and 
t h a t , under t h a t a c t , t h e r e i s a presumption t h a t c u s t o d y 
s h o u l d not be awarded t o the mother because she l i v e s w i t h her 
f a t h e r ; the f a t h e r bases t h a t argument on what he 
c h a r a c t e r i z e s as the mother's a c c u s a t i o n s of abuse a g a i n s t her 
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d u r i n g her p a r t i c i p a t i o n i n her second d r u g - r e h a b i l i t a t i o n 

program, she f e l t p r e s s u r e d t o i d e n t i f y a reason she had used 

i l l e g a l drugs and t h a t , as a r e s u l t , she had i n c l u d e d i n her 

r e h a b i l i t a t i o n d i a r y l e t t e r s a c c u s i n g her f a t h e r of m o l e s t i n g 

her as a c h i l d . However, the mother t e s t i f i e d t h a t the 

a l l e g a t i o n s were not t r u e and t h a t she had not sent t h o s e 

l e t t e r s or mentioned the a l l e g a t i o n s t o her mother or her 

f a t h e r . A l t h o u g h the f a t h e r , i n h i s b r i e f on a p p e a l , does not 

f i n d the mother's e x p l a n a t i o n of those d i a r y e n t r i e s c r e d i b l e , 

the t r i a l c o u r t , as the t r i e r of f a c t , was i n the b e s t 

p o s i t i o n t o observe the p a r t i e s and w i t n e s s e s as they 

t e s t i f i e d and t o draw c o n c l u s i o n s r e g a r d i n g t h e i r c r e d i b i l i t y 

from those o b s e r v a t i o n s . See, e.g., Bunn v. Bunn, 628 So. 2d 

695, 697 ( A l a . C i v . App. 1993) ("In d e t e r m i n i n g the weight t o 

be a c c o r d e d t e s t i m o n y , the t r i a l c o u r t , as s o l e judge of the 

c r e d i b i l i t y of w i t n e s s e s , c o n s i d e r s the demeanor and apparent 

f a t h e r . See § 30-3-131, A l a . Code 1975 ("In e v e r y p r o c e e d i n g 
where t h e r e i s a t i s s u e a d i s p u t e as t o the c u s t o d y of a 
c h i l d , a d e t e r m i n a t i o n by the c o u r t t h a t domestic or f a m i l y 
v i o l e n c e has o c c u r r e d r a i s e s a r e b u t t a b l e presumption by the 
c o u r t t h a t i t i s d e t r i m e n t a l t o the c h i l d and not i n the b e s t 
i n t e r e s t of the c h i l d t o be p l a c e d i n s o l e c u s t o d y , j o i n t 
l e g a l custody, or j o i n t p h y s i c a l c u s t o d y w i t h the p e r p e t r a t o r 
of domestic or f a m i l y v i o l e n c e . " ) . T h i s i s s u e may not be 
r a i s e d f o r the f i r s t time on a p p e a l . 
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candor or e v a s i v e n e s s of the w i t n e s s e s , and the t r i a l c o u r t 

may d i s b e l i e v e and d i s r e g a r d p o r t i o n s of t e s t i m o n y and s h o u l d 

a c c e p t o n l y t h a t t e s t i m o n y i t c o n s i d e r s worthy of b e l i e f . " ) . 

The mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the c h i l d 

was d o i n g w e l l i n the home she and the c h i l d s h a r e d w i t h her 

p a r e n t s . The f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the 

c h i l d l i k e d h i s f i a n c e and t h a t he and h i s f i a n c e c o u l d 

p r o p e r l y c a r e f o r the c h i l d i f he were awarded cus t o d y . The 

v a s t m a j o r i t y of the remainder of the e v i d e n c e p e r t a i n e d t o 

the f a t h e r ' s a l l e g a t i o n s r e g a r d i n g the mother's conduct. The 

r e c o r d does not c o n t a i n e v i d e n c e t e n d i n g t o i n d i c a t e t h a t a 

change i n c u s t o d y would m a t e r i a l l y promote the c h i l d ' s b e s t 

i n t e r e s t s . McLendon, sup r a . 

Our supreme c o u r t has s t a t e d t h a t an a p p e l l a t e c o u r t ' s 

r e v i e w of a f a c t u a l i s s u e i n a c u s t o d y - m o d i f i c a t i o n a c t i o n i s 

l i m i t e d and t h a t t h i s c o u r t may not s u b s t i t u t e i t s judgment 

f o r t h a t of the t r i a l c o u r t or reweigh the e v i d e n c e . Ex p a r t e  

P a t r o n a s , 693 So. 2d 473, 474-75 ( A l a . 1997) . The presumption 

i n f a v o r of the t r i a l c o u r t ' s judgment i n a c u s t o d y -

m o d i f i c a t i o n a c t i o n i s based on the advantage t h a t the t r i a l 
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c o u r t has of s e e i n g the p a r t i e s and w i t n e s s e s as they t e s t i f y . 

Thus, 

" [ t ] h i s case, l i k e a l l d i s p u t e d c u s t o d y cases, t u r n s 
on the t r i a l c o u r t ' s p e r c e p t i o n of the e v i d e n c e . 
The t r i a l c o u r t i s i n the b e t t e r p o s i t i o n t o 
e v a l u a t e the c r e d i b i l i t y of the w i t n e s s e s ... and 
the t r i a l c o u r t i s i n the b e t t e r p o s i t i o n t o 
c o n s i d e r a l l of the e v i d e n c e , as w e l l as the many 
i n f e r e n c e s t h a t may be drawn from t h a t e v i d e n c e , and 
t o d e c i d e the i s s u e of c u s t o d y . " 

Ex p a r t e Bryowsky, 676 So. 2d 1322, 1326 ( A l a . 1996). 

T h i s c o u r t has c a r e f u l l y c o n s i d e r e d the e v i d e n c e and the 

arguments of the p a r t i e s , e s p e c i a l l y i n l i g h t of the e v i d e n c e 

c o n c e r n i n g the mother's use of an i l l e g a l drug d u r i n g the 

pendency of t h i s c u s t o d y a c t i o n . I t i s c l e a r t h a t each of the 

p a r t i e s l o v e the c h i l d and want the c h i l d t o be happy. The 

t r i a l c o u r t , a f t e r r e c e i v i n g t e s t i m o n y , d e t e r m i n e d t h a t the 

e v i d e n c e the p a r t i e s p r e s e n t e d d i d not w a r r a n t a m o d i f i c a t i o n 

of c u s t o d y . Given the e v i d e n c e i n the r e c o r d on a p p e a l and 

the presumption i n f a v o r of the t r i a l c o u r t ' s r e s o l u t i o n of 

the f a c t u a l i s s u e s , we cannot say t h a t the f a t h e r has 

demonstrated t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t he 

had not met the Ex p a r t e McLendon s t a n d a r d and, t h e r e f o r e , i n 

denying h i s c l a i m s e e k i n g t o modify c u s t o d y of the c h i l d . 
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The f a t h e r l a s t argues t h a t the t r i a l c o u r t ' s judgment i s 

" i m p r a c t i c a b l e " and s h o u l d be s e t a s i d e p u r s u a n t t o Rule 

6 0 ( b ) ( 2 ) , A l a . R. C i v . P. The f a t h e r argues t h a t , a f t e r the 

h e a r i n g i n t h i s m a t t e r , he d i s c o v e r e d t h a t he had not been 

a s s i g n e d t o e i t h e r of the c i t i e s t o which he had t o l d the 

t r i a l c o u r t he would be t r a n s f e r r e d . R a t h e r , he r e p r e s e n t s i n 

h i s b r i e f t h a t he now r e s i d e s i n A t l a n t a and t h a t the d i s t a n c e 

f o r him t o t r a v e l t o e x e r c i s e the t r i a l c o u r t ' s v i s i t a t i o n 

award i s f a r t h e r away than he had a n t i c i p a t e d . The f a t h e r 

a l s o r e p r e s e n t s t h a t the t r i a l c o u r t f a i l e d t o address t h i s 

i s s u e when he p u r p o r t e d l y r a i s e d i t i n a postjudgment motion 

and t h a t t h a t motion was p u r p o r t e d l y d e n i e d by o p e r a t i o n of 

law. 

The r e c o r d i n d i c a t e s t h a t on Feb r u a r y 13, 2012, the 

f a t h e r f i l e d a motion, p u r p o r t e d l y p u r s u a n t t o Rule 59, A l a . 

R. C i v . P., and "Rule 6 0 ( b ) [ , A l a . R. C i v . P . , ] " t i t l e d 

"amended motion t o a l t e r , amend, or v a c a t e judgment, or i n 

a l t e r n a t i v e , new t r i a l . " In t h a t motion, the f a t h e r s t a t e d 

t h a t he l i v e d i n A t l a n t a , and he r e q u e s t e d t h a t the t r i a l 

c o u r t o r d e r t h a t h i s mother be a l l o w e d t o p i c k up the c h i l d 

f o r the a l t e r n a t i n g - w e e k e n d v i s i t a t i o n awarded i n the October 
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17, 2011, judgment. The f a t h e r d i d not seek the r e l i e f he 

seeks on a p p e a l , i . e . , t h a t the v i s i t a t i o n p r o v i s i o n be s e t 

a s i d e . F u r t h e r , the f a t h e r d i d not seek t h a t r e l i e f i n a 

l a t e r "amendment" t o the postjudgment motion f i l e d on March 1, 

2012. 

F u r t h e r , the F e b r u a r y 13, 2012, "amended" motion was 

f i l e d f a r i n excess of the 30 days a l l o w e d by Rule 5 9 ( e ) , A l a . 

R. C i v . P., t o seek the m o d i f i c a t i o n of a judgment. The 

f a t h e r ' s o r i g i n a l , November 4, 2011, postjudgment motion was 

d e n i e d by o p e r a t i o n of law on F e b r u a r y 2, 2012. Thus, the 

t r i a l c o u r t l o s t j u r i s d i c t i o n a f t e r t h a t date t o modify i t s 

judgment and c o u l d not have p r o p e r l y s u b s e q u e n t l y r u l e d on any 

p u r p o r t e d "amendments" t o the t i m e l y f i l e d postjudgment 

motion. Weaver v. Weaver, 4 So. 3d 1171, 1174 ( A l a . C i v . App. 

2008) . 

The f a t h e r b r i e f l y a s s e r t s on a p p e a l t h a t he sought 

r e l i e f under Rule 6 0 ( b ) ( 2 ) , A l a . R. C i v . P., which a l l o w s 

r e l i e f from a judgment i n c e r t a i n c i r c u m s t a n c e s when ev i d e n c e 

i s newly d i s c o v e r e d . We need not determine whether the 

f a t h e r ' s motion was, i n substance, a Rule 60(b) motion. See  

Ex p a r t e A l f a Mut. Gen. I n s . Co., 684 So. 2d 1281, 1282 ( A l a . 
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1996) (the substance, r a t h e r than the t i t l e , of a motion 

governs the n a t u r e of the m o t i o n ) . Even assuming t h a t t h a t 

motion was made pu r s u a n t t o Rule 60(b), the t r i a l c o u r t has 

not r u l e d on t h a t motion, and t h e r e i s no f i n a l o r d e r from 

which t o a p p e a l . Rhodes v. Rhodes, 38 So. 3d 54, 63 ( A l a . 

C i v . App. 2009). Thus, f o r the reasons s e t out i n t h i s 

o p i n i o n , the t r i a l c o u r t ' s judgment i s a f f i r m e d . 

AFFIRMED. 

P i t t m a n , J . , c o n c u r s . 

Bryan, Thomas, and Moore, J J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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