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Ex parte Eddie Chambers 

PETITION FOR WRIT OF CERTIORARI 

(In r e : Eddie Chambers 

v. 

City of Birmingham) 

(Jefferson C i r c u i t Court, CV-11-903526) 

PITTMAN, Judge. 

Eddie Chambers ("the employee"), a worker employed by 

the p u b l i c - w o r k s department of the C i t y of Birmingham ("the 

C i t y " ) — a m u n i c i p a l i t y l o c a t e d i n J e f f e r s o n County — was 

c i t e d by the C i t y i n December 2010 f o r h a v i n g f a i l e d t o comply 
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w i t h an e a r l i e r o r d e r of the C i t y ' s p e r s o n n e l department 

d i r e c t i n g him t o a t t e n d anger-management c o u n s e l i n g s e s s i o n s ; 

the C i t y contended t h a t the employee had t h e r e b y v i o l a t e d a 

number of s u b s t a n t i v e r e g u l a t i o n s promulgated by the J e f f e r s o n 

County P e r s o n n e l Board ( h e r e i n a f t e r "the P e r s o n n e l Board" or 

s i m p l y "the B o a r d " ) , i n c l u d i n g r e g u l a t i o n s a d d r e s s i n g conduct 

unbecoming a c l a s s i f i e d employee, i n s u b o r d i n a t i o n , n e g l e c t of 

duty, and v i o l a t i o n of a p p o i n t i n g - a u t h o r i t y r u l e s or 

d i r e c t i v e s of s u p e r i o r o f f i c e r s or s u p e r v i s o r s , among o t h e r s . 

The employee, a f t e r a h e a r i n g , was n o t i f i e d by the C i t y t h a t 

h i s employment would be t e r m i n a t e d , whereupon the employee 

t i m e l y i n v o k e d h i s r i g h t t o a p p e a l from t h a t d e c i s i o n t o the 

Board. 

The Board, which was c r e a t e d p u r s u a n t t o A c t No. 248, 

A l a . A c t s 1945 ( h e r e i n a f t e r r e f e r r e d t o , as amended, as "the 

A c t " 1 ) , a g e n e r a l a c t of p u r e l y l o c a l a p p l i c a t i o n based upon 

1The l e g i s l a t u r e amended A c t No. 248, A l a . A c t s 1945, by 
m u l t i p l e enactments i n 1977. S e c t i o n 2 and S e c t i o n 22 of the 
A c t -- the two s e c t i o n s d i s c u s s e d and quoted i n t h i s o p i n i o n 
-- were each amended i n 1977 through two a c t s : A c t No. 677 
and A c t No. 782, A l a . A c t s 1977 ( S e c t i o n 2 ) , and A c t No. 679 
and A c t No. 684, A l a . A c t s 1977 ( S e c t i o n 22); a f t e r a p p r o v a l 
by the governor, each of the p e r t i n e n t a c t s became e f f e c t i v e 
a t 6:00 p.m. on May 23, 1977. The p r o v i s i o n of S e c t i o n 2 
q u oted i n t h i s o p i n i o n i s s u b s t a n t i a l l y i d e n t i c a l i n A c t No. 
677 and A c t No. 782, and, l i k e w i s e , the p r o v i s i o n s of S e c t i o n 
22 q uoted i n t h i s o p i n i o n are s u b s t a n t i a l l y i d e n t i c a l i n A c t 
No. 679 and A c t No. 684; moreover, n e i t h e r t h i s c o u r t nor our 
supreme c o u r t has been c a l l e d upon t o determine which v e r s i o n s 
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a p o p u l a t i o n r e s t r i c t i o n c o n t a i n e d t h e r e i n , 2 i s empowered by 

the l e g i s l a t u r e under S e c t i o n 2 of the A c t t o e x e r c i s e 

" c o n t r o l , by r u l e s and r e g u l a t i o n s and p r a c t i c e s ... , of a l l 

employees and a p p o i n t e e s h o l d i n g p o s i t i o n s i n the c l a s s i f i e d 

s e r v i c e o f " J e f f e r s o n County and i t s m u n i c i p a l i t i e s h a v i n g 

p o p u l a t i o n s of over 2,500 p e o p l e . Under S e c t i o n 22 of the 

A c t , a d i s m i s s e d m u n i c i p a l employee "may w i t h i n t e n days a f t e r 

n o t i c e [ ] a p p e a l from the a c t i o n of the a p p o i n t i n g a u t h o r i t y by 

f i l i n g w i t h the Board and the a p p o i n t i n g a u t h o r i t y a w r i t t e n 

answer t o the [ d i s c i p l i n a r y ] c h a r g e s " a g a i n s t the employee, 

a f t e r which the Board must "o r d e r a p u b l i c h e a r i n g of such 

charges" b e f o r e i t s e l f or a h e a r i n g o f f i c e r ; i f the Board 

f i n d s an a p p e a l i n g employee g u i l t y of the charges, i t has the 

a u t h o r i t y t o determine whether t h a t employee " s h a l l be 

d i s m i s s e d , demoted, suspended, or o t h e r w i s e d i s c i p l i n e d . " I d . 

In t h i s case, a h e a r i n g o f f i c e r a p p o i n t e d by the Board 

conducted such a h e a r i n g i n August 2011 and i s s u e d a 

2To the e x t e n t t h a t such g e n e r a l s t a t u t e s of l o c a l 
a p p l i c a t i o n , a l s o c o l l o q u i a l l y known as " b r a c k e t b i l l s , " were 
e n a c t e d on or b e f o r e January 13, 1978, w i t h o u t observance of 
the n o t i c e and p u b l i c a t i o n p r o v i s i o n s c o n t a i n e d i n S e c t i o n 106 
of the Alabama C o n s t i t u t i o n of 1901, they were r a t i f i e d i n 
1980 by Amendment No. 389 t o t h a t C o n s t i t u t i o n . See g e n e r a l l y  
Freeman v. P u r v i s , 400 So. 2d 389, 391-92 ( A l a . 1981). 

P o l i c e , Lodge N O . 64 v 
So. 3d 17 ( A l a . 2012). 

s i s c o n t r o l l i n g . See  
64 v. P e r s o n n e l Bd. of 
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recommendation t o the Board t h a t the t e r m i n a t i o n of the 

employee's employment by the C i t y be u p h e l d . The Board, on 

September 20, 2011, e n t e r e d an o r d e r , s i g n e d by two of i t s 

t h r e e members, a f f i r m i n g the C i t y ' s t e r m i n a t i o n of the 

employee's employment. 

S e c t i o n 22 of the A c t f u r t h e r p r o v i d e s t h a t " [ t ] h e 

d e c i s i o n of the Board based upon a l l p r o c e e d i n g s b e f o r e the 

Board s h a l l be f i n a l s u b j e c t t o a p p e a l by e i t h e r p a r t y t o the 

C i r c u i t C o u r t , " i . e . , the J e f f e r s o n C i r c u i t C o u r t , " t o r e v i e w 

q u e s t i o n s of law and the q u e s t i o n of whether or not the 

d e c i s i o n or o r d e r of the Board i s s u p p o r t e d by the s u b s t a n t i a l 

and l e g a l e v i d e n c e . " I d . C r u c i a l l y , the A c t then s t a t e s : 

"The a p p e a l s h a l l be p e r f e c t e d by f i l i n g w i t h the  
D i r e c t o r of P e r s o n n e l a statement i n w r i t i n g s i g n e d 
by the p a r t y a p p e a l i n g t o the e f f e c t t h a t s a i d p a r t y 
appeals from the d e c i s i o n or o r d e r of the P e r s o n n e l 
Board t o the C i r c u i t C o u r t , which statement s h a l l be 
f i l e d w i t h i n t e n days from the announcement of the 
d e c i s i o n or o r d e r of the P e r s o n n e l Board." 

(Emphasis added.) The employee i n t h i s case, a c t i n g through 

c o u n s e l , sent a l e t t e r t o the Board's p e r s o n n e l d i r e c t o r on 

September 26, 2011, s i x days a f t e r the i s s u a n c e by the Board 

of the September 20, 2011, o r d e r , g i v i n g n o t i c e of a p p e a l from 

t h a t o r d e r . The employee d i d not f i l e a n y t h i n g i n the c i r c u i t 

c o u r t u n t i l October 5, 2011, 15 days a f t e r the Board's o r d e r 

was i s s u e d , a t which time he f i l e d a " p e t i t i o n f o r j u d i c i a l 
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r e v i e w " naming the C i t y and the Board as defendants and i n 

which he sought t o i n v o k e the Alabama A d m i n i s t r a t i v e Procedure 

A c t ("the AAPA"), § 41-22-1 e t seq., A l a . Code 1975. 3 

The Board t h e r e a f t e r f i l e d a motion t o d i s m i s s the 

employee's a p p e a l as u n t i m e l y , n o t i n g t h a t the employee had 

f i l e d no papers w i t h the c i r c u i t c o u r t u n t i l a f t e r 10 days had 

p a s s e d a f t e r the i s s u a n c e of i t s o r d e r . The Board c i t e d as 

a u t h o r i t y mandating d i s m i s s a l of the a p p e a l one of i t s 

r e g u l a t o r y p r o v i s i o n s , Rule 12.13(b) ("the R u l e " ) , which 

p r o v i d e s t h a t an a p p e a l of a d i s c i p l i n a r y d e t e r m i n a t i o n of the 

Board 

" s h a l l be p e r f e c t e d by f i l i n g w i t h the D i r e c t o r and  
the C l e r k of the C i r c u i t Court of J e f f e r s o n County, 
a statement i n w r i t i n g , s i g n e d by the p a r t y 
a p p e a l i n g , t o the e f f e c t t h a t s a i d p a r t y a p peals 
from the d e c i s i o n or o r d e r of the Board t o the 
C i r c u i t C o u r t , which statement s h a l l be f i l e d w i t h i n 
t e n (10) c a l e n d a r days from the announcement of the 
d e c i s i o n or o r d e r of the Board." 

(Emphasis added.) A l t h o u g h S e c t i o n 22 of the A c t p r o v i d e s 

t h a t appeals from d i s c i p l i n a r y o r d e r s of the Board are t o be 

" a s s i g n [ e d ] ... t o t h r e e C i r c u i t Judges of s a i d C i r c u i t who 

s h a l l j o i n t l y r e v i e w the r e c o r d of the h e a r i n g b e f o r e the 

P e r s o n n e l Board," the Board's motion was s e t f o r a h e a r i n g 

3We agree w i t h the Board t h a t i t i s not a s t a t e agency as 
to whose o r d e r s a p p e l l a t e r e v i e w i s governed by the AAAPA. See  
C i t y of Dothan P e r s . Bd. v. DeVane, 860 So. 2d 881, 883 ( A l a . 
C i v . App. 2002) . 
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b e f o r e a s i n g l e judge a c t i n g as the c h a i r , or p r e s i d i n g judge, 

of the t h r e e - j u d g e p a n e l . A f t e r c o n s i d e r i n g the Board's 

motion r e l y i n g upon the R u l e , the employee's o b j e c t i o n r e l y i n g 

upon the A c t , and the Board's r e p l y , the p r e s i d i n g judge 

u n i l a t e r a l l y 4 g r a n t e d the Board's motion and d i s m i s s e d the 

employee's a p p e a l . 

The employee f i l e d a n o t i c e of a p p e a l t o t h i s c o u r t . 

However, S e c t i o n 22 of the A c t p r o v i d e s t h a t i n appeals t o the 

c i r c u i t c o u r t from adverse r u l i n g s of the Board, " t h e r e s h a l l 

be no a p p e a l t o any a p p e l l a t e c o u r t of Alabama." 

N e v e r t h e l e s s , as we noted i n Ex p a r t e Dixon, 841 So. 2d 1273 

( A l a . C i v . App. 2002), a p a r t y a g g r i e v e d by a c i r c u i t - c o u r t 

d e c i s i o n i n such a matter i s not w i t h o u t a remedy i n the 

a p p e l l a t e c o u r t s ; he or she may f i l e a p e t i t i o n f o r a w r i t of 

c e r t i o r a r i i n t h i s c o u r t , as t o which the a p p r o p r i a t e s t a n d a r d 

of r e v i e w l i m i t s t h i s c o u r t t o "'a r e v i e w of whether the 

c i r c u i t c o u r t p r o p e r l y a p p l i e d the law,'" "'whether the 

d e c i s i o n i s s u p p o r t e d by any l e g a l e v i d e n c e , ' " and "[whether] 

t h e r e ha[s] been [a] v i o l a t i o n of a p a r t y ' s fundamental 

4 A l t h o u g h the employee has contended i n t h i s p r o c e e d i n g 
t h a t the p r e s i d i n g judge of the t h r e e - j u d g e p a n e l h e a r i n g h i s 
a p p e a l d i d not have the a u t h o r i t y t o a c t u n i l a t e r a l l y on a 
d i s p o s i t i v e p r e t r i a l motion, we have p r e v i o u s l y h e l d s q u a r e l y 
t o the c o n t r a r y . Ex p a r t e P e r s o n n e l Bd. of J e f f e r s o n Cnty., 
513 So. 2d 1029, 1031 ( A l a . C i v . App. 1987). 
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r i g h t s . " 841 So. 2d a t 1278 ( q u o t i n g Ex p a r t e J a c k s o n , 733 

So. 2d 456, 457 ( A l a . C i v . App. 1983), and c i t i n g Evans v.  

C i t y of H u n t s v i l l e , 580 So. 2d 1323 ( A l a . 1991)). Thus, we 

have c o n s i d e r e d the employee's p u r p o r t e d a p p e a l from the 

c i r c u i t c o u r t ' s d e c i s i o n on the employee's appe a l from the 

Board's o r d e r as a p e t i t i o n f o r a w r i t of c e r t i o r a r i i n 

accordance w i t h our customary p r a c t i c e . 

The employee contends, among o t h e r t h i n g s , t h a t the Rule 

i s c o n t r a r y t o the A c t i n the f i e l d of p e r f e c t i o n of an a p p e a l 

from an o r d e r of the Board and t h a t , t o the e x t e n t of the 

c o n f l i c t a r i s i n g t h e r e f r o m , the A c t must p r e v a i l such t h a t h i s 

a p p e a l s h o u l d be deemed t i m e l y . We agree. Whereas the A c t 

s t a t e s t h a t an a p p e a l from a d e t e r m i n a t i o n by the Board i n an 

e m p l o y e e - d i s c i p l i n a r y m a t t e r i s " p e r f e c t e d " by means of the 

employee's f i l i n g of a n o t i c e of a p p e a l w i t h the Board's  

p e r s o n n e l d i r e c t o r w i t h i n 10 days of the i s s u a n c e of the 

Board's o r d e r , the Rule s t a t e s t h a t such an a p p e a l i s 

" p e r f e c t e d " o n l y by f i l i n g such a statement b o t h w i t h the  

d i r e c t o r and w i t h the c l e r k of the c i r c u i t c o u r t . To the 

e x t e n t t h a t the Board, by a d o p t i o n of a r e g u l a t i o n t h a t 

p u r p o r t s t o amend a d u l y e n a c t e d s t a t u t e , has sought t o impose 

a f u r t h e r p r e r e q u i s i t e upon p a r t i e s t o d i s c i p l i n a r y 

p r o c e e d i n g s b e f o r e the Board b e f o r e t h e i r appeals may be 
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deemed p e r f e c t e d , the Board has done so i n the absence of 

a u t h o r i t y . 

" I t i s s e t t l e d law t h a t the p r o v i s i o n s of a 
s t a t u t e w i l l p r e v a i l i n any case i n which t h e r e i s 
a c o n f l i c t between the s t a t u t e and a ... r e g u l a t i o n . 

" ' I t i s a x i o m a t i c t h a t a d m i n i s t r a t i v e 
r u l e s and r e g u l a t i o n s must be c o n s i s t e n t 
w i t h the c o n s t i t u t i o n a l or s t a t u t o r y 
a u t h o r i t y by which t h e i r p r o m u l g a t i o n i s 
a u t h o r i z e d . "A r e g u l a t i o n ... which 
o p e r a t e s t o c r e a t e a r u l e out of harmony 
w i t h the s t a t u t e , i s a mere n u l l i t y . " T h i s 
i s because an a d m i n i s t r a t i v e b o a r d or 
agency i s p u r e l y a c r e a t u r e of the 
l e g i s l a t u r e , and has o n l y those powers 
c o n f e r r e d upon i t by i t s c r e a t o r . ' 

"An a d m i n i s t r a t i v e agency cannot usurp l e g i s l a t i v e 
powers or contravene a s t a t u t e . " 

Ex p a r t e Crestwood Hosp. & N u r s i n g Home, I n c . , 670 So. 2d 45, 

47 ( A l a . 1995) ( c i t a t i o n s o m i t t e d ; q u o t i n g Ex p a r t e C i t y of 

F l o r e n c e , 417 So. 2d 191, 193-94 ( A l a . 1982), q u o t i n g i n t u r n 

Manhattan Gen. E q uip. Co. v. Commissioner, 297 U.S. 129, 134 

( 1 9 3 6 ) ) . 5 

Because the c i r c u i t c o u r t has, i n t h i s case, e n f o r c e d the 

Rule t o bar an a p p e a l t h a t , a c c o r d i n g t o the A c t , was p r o p e r l y 

p e r f e c t e d by the employee, we conclude t h a t t h a t c o u r t has 

5Ex p a r t e C i t y of F l o r e n c e e r r o n e o u s l y a t t r i b u t e s p a r t of 
the quoted m a t e r i a l t o Lynch v. T i l d e n Produce Co., 265 U.S. 
315 (1924)), a case t h a t i s c i t e d but i s not quoted by the 
C ourt i n Manhattan G e n e r a l . 
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e r r e d . We t h e r e f o r e r e v e r s e the judgment under r e v i e w 6 and 

remand the cause f o r the c i r c u i t c o u r t t o a l l o w the employee's 

a p p e a l t o proceed. 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, Moore, and Donaldson, J J . , 

concur. 

6 A l t h o u g h p e t i t i o n s f o r e x t r a o r d i n a r y w r i t s d i r e c t e d t o 
c i r c u i t c o u r t s , such as p e t i t i o n s f o r the w r i t of c e r t i o r a r i , 
are o r d i n a r i l y governed by Rule 21, A l a . R. App. P., t h i s 
c o u r t t r e a t s cases such as t h i s one, i n which r e v i e w by t h i s 
c o u r t has been sought of judgments of the J e f f e r s o n C i r c u i t 
C o urt r e v i e w i n g d e c i s i o n s of the Board, as ap p e a l s f o r 
purposes of p r e p a r i n g r e c o r d s and b r i e f s , and the n a t u r e of 
t h i s c o u r t ' s p r i o r judgments i n such cases r e f l e c t s t h a t 
t r e a t m e n t ( i . e . , we " a f f i r m " or " r e v e r s e " the c i r c u i t c o u r t ' s 
judgment i n such cases r a t h e r than " g r a n t " or "deny" a 
p e t i t i o n f o r , or i s s u e , a w r i t of c e r t i o r a r i ) . E.g., Ex p a r t e  
C i t y of Birmingham, 870 So. 2d 742, 747 ( A l a . C i v . App. 2003) . 
Our d i s p o s i t i o n i n t h i s case r e f l e c t s our adherence t o t h a t 
custom. 
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