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J.B.B. 

v. 

Alabama Department of Human Resources 
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J.W.B. 

v. 

Alabama Department of Human Resources 

Appeals from Jefferson Juvenile Court 
(JU-06-52318.01 and JU-06-52319.01) 

PITTMAN, Judge. 

J.B.B. ("the mother") and J.W.B. ("the f a t h e r " ) 

s e p a r a t e l y a p p e a l from judgments t e r m i n a t i n g t h e i r p a r e n t a l 

r i g h t s t o t h e i r two sons: J.B., who was born on Feb r u a r y 4, 
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2000; and T.B., who was born on J u l y 19, 2002. T h i s c o u r t 

c o n s o l i d a t e d the a p p e a l s , and we now a f f i r m the judgments i n 

both cases. 

F a c t s and P r o c e d u r a l H i s t o r y 

The p a r e n t s m a r r i e d i n 2003, a f t e r the b i r t h s o f J.B. and 

T.B., but the f a t h e r was l i s t e d on each c h i l d ' s b i r t h 

c e r t i f i c a t e and has acknowledged t h a t the c h i l d r e n are h i s . 

The mother has another b i o l o g i c a l son, Z.B., by a p r i o r 

r e l a t i o n s h i p . Z.B., who i s f o u r years o l d e r than J.B., was 

adopted by the m a t e r n a l g r a n d p a r e n t s when he was a baby. 

A l t h o u g h Z.B. l i v e d w i t h the m a t e r n a l g r a n d p a r e n t s , he o f t e n 

v i s i t e d i n the home of the mother and h i s two h a l f b r o t h e r s . 

In J u l y 2006, s o c i a l workers from the J e f f e r s o n County 

Department o f Human Resources ("DHR") removed J.B. and T.B. 

from the p a r e n t s ' home f o l l o w i n g r e p o r t s of domestic v i o l e n c e 

between the p a r e n t s . 1 In September 2006, the J e f f e r s o n 

1 A l t h o u g h the Alabama Department of Human Resources f i l e d 
the b r i e f s on ap p e a l i n t h i s m a t t e r , the J e f f e r s o n County 
Department of Human Resources f i l e d the u n d e r l y i n g dependency 
p e t i t i o n s and p e t i t i o n s t o t e r m i n a t e the p a r e n t s ' p a r e n t a l 
r i g h t s i n the j u v e n i l e c o u r t and was the agency r e s p o n s i b l e 
f o r o v e r s e e i n g the u n d e r l y i n g c a s e s . The county departments 
of human r e s o u r c e s are s t a t e a g e n c i e s . See Ex p a r t e  
Department of Human Res., 716 So. 2d 717, 718 ( A l a . C i v . App. 
1998) . 
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J u v e n i l e Court d e t e r m i n e d t h a t J.B. and T.B. were dependent 

and awarded t h e i r c u s t o d y t o DHR. The c h i l d r e n were p l a c e d i n 

f o s t e r c a r e , and the p a r e n t s were a l l o w e d v i s i t a t i o n 

s u p e r v i s e d by DHR. D u r i n g the f i r s t y e a r f o l l o w i n g t h e 

removal of the c h i l d r e n from t h e i r c ustody, the p a r e n t s 

completed courses on p a r e n t i n g s k i l l s , d omestic v i o l e n c e , and 

anger management; they a l s o underwent drug assessments and 

p s y c h o l o g i c a l e v a l u a t i o n s , and they p a r t i c i p a t e d i n i n d i v i d u a l 

and c o u p l e s ' c o u n s e l i n g . 

The f a t h e r ' s p s y c h o l o g i c a l e v a l u a t i o n r e v e a l e d t h a t he 

has a f u l l - s c a l e I.Q. o f 78. In elementary s c h o o l , he had 

been d i a g n o s e d w i t h a l e a r n i n g d i s a b i l i t y as w e l l as 

a t t e n t i o n - d e f i c i t / h y p e r a c t i v i t y d i s o r d e r ("ADHD") and 

o b s e s s i v e - c o m p u l s i v e d i s o r d e r . H i s a d u l t d iagnoses are t h a t 

he abuses a l c o h o l , t h a t he s u f f e r s from major d e p r e s s i o n , and 

t h a t he has a g e n e r a l i z e d a n x i e t y d i s o r d e r , an impulse 

"The county departments of human r e s o u r c e s serve as 
agents of the S t a t e Department of Human Resources; 
the S t a t e Department i s empowered t o d e s i g n a t e the 
county as i t s agent and t o a s s i s t the c o u n t i e s i n 
t h e i r v a r i o u s d u t i e s when n e c e s s a r y . See § 38-6-2, 
A l a . Code 1975; Admin. Rules 660-1-2-.01(g) and 660-
1-2-.02" 

S t a t e Dep't of Human Res. v. E s t a t e of H a r r i s , 857 So. 2d 818, 
819 n.1 ( A l a . C i v . App. 2002). 
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d i s o r d e r not o t h e r w i s e s p e c i f i e d , and an a n t i s o c i a l -

p e r s o n a l i t y d i s o r d e r w i t h n a r c i s s i s t i c p e r s o n a l i t y t r a i t s and 

p a r a n o i d p e r s o n a l i t y f e a t u r e s . He has r e c e i v e d Supplemental 

S e c u r i t y Income b e n e f i t s f o r a l e a r n i n g d i s a b i l i t y s i n c e he 

was i n the f i f t h grade; a t the time of t r i a l he was 32 years 

o l d . 

The mother's p s y c h o l o g i c a l e v a l u a t i o n d i s c l o s e d t h a t she 

has a f u l l - s c a l e I.Q. of 82, t h a t she s u f f e r s from dysthymic 

d i s o r d e r ( c h r o n i c d e p r e s s i o n , but w i t h l e s s s e v e r i t y t h a n 

major d e p r e s s i o n ) , and t h a t she has a p e r s o n a l i t y d i s o r d e r not 

o t h e r w i s e s p e c i f i e d , w i t h b o r d e r l i n e and a v o i d a n t f e a t u r e s . 

At the time of t r i a l , she was 35 y e a rs o l d . 

D u r i n g the f i r s t year f o l l o w i n g t h e i r removal from the 

p a r e n t s ' c u s t o d y , J.B. and T.B. l i v e d i n t h r e e d i f f e r e n t 

f o s t e r homes. Each change of r e s i d e n c e was p r e c i p i t a t e d by an 

a l l e g a t i o n of f o s t e r - p a r e n t abuse of the c h i l d r e n . Both boys 

s u f f e r e d from e n u r e s i s (the i n a b i l i t y t o c o n t r o l the passage 

of u r i n e ) and e n c o p r e s i s (the i n a b i l i t y t o c o n t r o l the passage 

of s t o o l ) . J.B. i s a g g r e s s i v e and T.B. i s more d o c i l e . 

D u r i n g the c h i l d r e n ' s t h i r d placement, Rowanna Woods, a c o u r t -

a p p o i n t e d s p e c i a l advocate ("CASA"), was a s s i g n e d t o the case. 
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I n J u l y 2007, J.B. and T.B. were p l a c e d w i t h the m a t e r n a l 

g r a n d p a r e n t s and p r o v i d e d w i t h s e r v i c e s from Youth V i l l a g e s . 

I n August 2007, J.B. s t a r t e d the s c h o o l year i n the second 

grade but e x p e r i e n c e d academic d i f f i c u l t i e s and was p l a c e d 

back i n the f i r s t grade. I n October 2007, J.B. was e x h i b i t i n g 

u n r u l y and a g g r e s s i v e b e h a v i o r a t s c h o o l t o such an e x t e n t 

t h a t he was sent t o an a l t e r n a t i v e s c h o o l . S h o r t l y 

t h e r e a f t e r , the j u v e n i l e c o u r t d e termined t h a t J.B. was a 

mu l t i - n e e d s c h i l d and J.B. was a d m i t t e d t o H i l l C r e s t 

B e h a v i o r a l H e a l t h Systems H o s p i t a l ( " H i l l C r e s t " ) , where he 

was di a g n o s e d as s u f f e r i n g from b i p o l a r d i s o r d e r , p o s t -

t r a u m a t i c s t r e s s d i s o r d e r , i m p u l s e - c o n t r o l d i s o r d e r , and ADHD. 

J.B. was p r e s c r i b e d an a n t i - a n x i e t y drug (clonazepam), two 

mood s t a b i l i z e r s ( r i s p e r i d o n e and o x c a r b a z e p i n e ) , and an ADHD 

m e d i c a t i o n . 

I n January 2008, the j u v e n i l e c o u r t g r a n t e d the p a r e n t s 

u n s u p e r v i s e d weekend v i s i t a t i o n w i t h the c h i l d r e n . I n e a r l y 

A p r i l 2008, the j u v e n i l e c o u r t amended i t s v i s i t a t i o n o r d e r on 

motion o f the c h i l d r e n ' s g u a r d i a n ad l i t e m , who a l l e g e d t h a t 

the c h i l d r e n had r e p o r t e d t h a t the f a t h e r was a b u s i n g a l c o h o l 

d u r i n g weekend v i s i t a t i o n s . The j u v e n i l e c o u r t o r d e r e d the 
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p a r e n t s not t o have any a l c o h o l i c beverages i n the home w h i l e 

the c h i l d r e n were p r e s e n t , made the f a t h e r ' s v i s i t a t i o n 

s u b j e c t t o the mother's s u p e r v i s i o n , and d i r e c t e d the f a t h e r 

t o have a substance-abuse assessment. The assessment was 

n e g a t i v e f o r a l l c o n t r o l l e d s u b s t a n c e s . 

I n l a t e A p r i l 2008, t e a c h e r s a t J.B.'s s c h o o l r e p o r t e d t o 

Woods, the CASA, t h a t J.B. was e x h i b i t i n g i n a p p r o p r i a t e 

s e x u a l i z e d b e h a v i o r a t s c h o o l . When the t e a c h e r s q u e s t i o n e d 

J.B. about h i s b e h a v i o r , J.B. s t a t e d t h a t he had seen p i c t u r e s 

of naked women t h a t h i s f a t h e r k e p t i n a basement room. The 

t e a c h e r s r e p o r t e d t h a t J.B. tended t o be v e r y s l e e p y on 

Mondays; J.B. e x p l a i n e d t h a t h i s f a t h e r or h i s b r o t h e r had 

ke p t him up u n t i l l a t e a t n i g h t and t h a t he d i d not g e t any 

r e s t . The t e a c h e r s n oted t h a t J.B.'s s e x u a l i z e d b e h a v i o r was 

more extreme on Mondays a f t e r he had spent the weekend w i t h 

h i s p a r e n t s and t h a t such b e h a v i o r d i m i n i s h e d as the week 

p r o g r e s s e d . 

A f t e r h e a r i n g e v i d e n c e t h a t b o t h p a r e n t s were employed, 

t h a t they had r e n t e d a two-bedroom house i n A d a m s v i l l e , and 

t h a t they had c o m p l i e d w i t h a l l a s p e c t s of DHR's s e r v i c e p l a n , 

the j u v e n i l e c o u r t , on June 26, 2008, r e t u r n e d c u s t o d y of the 

6 



2110550 and 2110568 

c h i l d r e n t o the p a r e n t s , o r d e r e d f a m i l y c o u n s e l i n g , and 

r e q u i r e d the f a t h e r t o undergo i n d i v i d u a l c o u n s e l i n g . Woods, 

the CASA, v i s i t e d the p a r e n t s ' home i n J u l y 2008, s h o r t l y 

a f t e r the c h i l d r e n had been r e t u r n e d t o the p a r e n t s . On t h a t 

o c c a s i o n , Woods s a i d , the f a t h e r had become v e r y angry and had 

r e t r e a t e d t o the bedroom, a f t e r which J.B. had come out of the 

bedroom w i t h a "funny l i t t l e s m i l e " and had s a i d t o the 

mother: "Daddy's i n the bedroom d o i n g what he does when 

you're i n t h e r e . " A c c o r d i n g t o Woods, the mother asked what 

the f a t h e r was d o i n g and J.B. would not say. Woods r e t u r n e d 

the f o l l o w i n g day and the mother acknowledged t o Woods t h a t 

the f a t h e r "had problems, and she was g o i n g t o l o s e her 

c h i l d r e n a g a i n because of t h a t , but t h a t [ t h e f a t h e r ] needed 

h e l p . " I n subsequent v i s i t s t o the home, Woods n o t i c e d t h a t 

the mother had b r u i s e s on her fa c e and t h a t T.B. had a b l a c k 

e y e ; the mother, however, d e n i e d any abuse by the f a t h e r . 

Then, i n October 2008, the mother i n f o r m e d Woods t h a t she 

pl a n n e d t o tak e the c h i l d r e n , l e a v e the m a r i t a l home t h a t day 

w i t h o u t the f a t h e r ' s knowledge, and go t o l i v e w i t h the 

m a t e r n a l g r a n d p a r e n t s . The mother c a r r i e d out her p l a n the 
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f o l l o w i n g day, and, f o r f i v e months, the mother and the 

c h i l d r e n l i v e d w i t h the m a t e r n a l g r a n d p a r e n t s and Z.B. 

In March 2009, J.B. and T.B. were removed from the 

mother's cu s t o d y a f t e r DHR r e c e i v e d a c h i l d - a b u s e - a n d - n e g l e c t 

r e p o r t from the s t a f f a t T.B.'s s c h o o l . T.B. had d e f e c a t e d i n 

h i s p a n t s , and, i n h e l p i n g him t o c l e a n h i m s e l f , the s c h o o l 

nurse had seen t h a t T.B.'s anus was e n l a r g e d and i r r i t a t e d . 

When the nurse asked T.B. what had happened, T.B. r e p o r t e d 

t h a t h i s h a l f b r o t h e r , Z.B., had s e x u a l l y abused him. On 

March 30, 2009, the j u v e n i l e c o u r t awarded cus t o d y of J.B. and 

T.B. t o DHR; d i r e c t e d t h a t J.B., T.B., and Z.B. submit t o 

f o r e n s i c i n t e r v i e w s a t the P r e s c o t t House C h i l d r e n ' s Advocacy 

C e n t e r ( " P r e s c o t t House") and t o f o r e n s i c e x a m i n a t i o n s a t the 

C h i l d r e n ' s H o s p i t a l I n t e r v e n t i o n and P r e v e n t i o n S e r v i c e s 

C l i n i c ; and o r d e r e d t h a t J.B., T.B., and Z.B. have no 

u n s u p e r v i s e d c o n t a c t w i t h each o t h e r . Mary Beth Thomas, the 

c l i n i c a l d i r e c t o r of the P r e s c o t t House, conducted s e v e r a l 

f o r e n s i c i n t e r v i e w s w i t h J.B. and T.B. i n 2009 and 2010; those 

i n t e r v i e w s were r e c o r d e d on v i d e o d i s c . 

J.B. and T.B. were p l a c e d i n s e p a r a t e f o s t e r homes and 

e n r o l l e d i n the Alabama C l i n i c a l S c h o o l , a s p e c i a l s c h o o l f o r 
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p r e a d o l e s c e n t c h i l d r e n who are v i c t i m s or p e r p e t r a t o r s of 

c h i l d s e x u a l abuse. The mother was g r a n t e d s u p e r v i s e d 

v i s i t a t i o n , and the f a t h e r ' s v i s i t a t i o n r i g h t s were made 

s u b j e c t t o the d i s c r e t i o n of the c h i l d r e n ' s c o u n s e l o r s . The 

c o u n s e l o r s d i r e c t e d t h a t the f a t h e r have no c o n t a c t w i t h the 

c h i l d r e n . F o r the next two y e a r s , T.B. remained i n the 

Alabama C l i n i c a l S c h o o l ; J.B. a t t e n d e d b o t h the Alabama 

C l i n i c a l S c h o o l and the Boyd S c h o o l , a s i m i l a r f a c i l i t y . 

On J u l y 19 and 21, 2010, the p a r e n t s f i l e d motions f o r 

funds t o h i r e an independent p s y c h o l o g i c a l e x p e r t t o examine 

the c h i l d r e n . The j u v e n i l e c o u r t d e n i e d those m o t i o n s . On 

November 17 and 18, 2010, the p a r e n t s f i l e d motions i n l i m i n e 

t o e x c l u d e the r e c o r d e d i n t e r v i e w s of the c h i l d r e n a t the 

P r e s c o t t House. The p a r e n t s argued t h a t the r e c o r d e d 

i n t e r v i e w s c o n t a i n e d hearsay statements of the c h i l d r e n , of 

which the p a r e n t s had not been g i v e n s u f f i c i e n t p r i o r n o t i c e 

to a f f o r d them a f a i r o p p o r t u n i t y t o r e b u t the s t a t e m e n t s , as 

r e q u i r e d by § 12-15-310(d), A l a . Code 1975. The p a r e n t s a l s o 

i n s i s t e d t h a t , i n o r d e r t o have a f a i r o p p o r t u n i t y t o r e b u t 

the c h i l d r e n ' s r e c o r d e d s t a t e m e n t s , they s h o u l d be p r o v i d e d 

w i t h funds t o employ an independent e x p e r t t o conduct a 
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p s y c h o l o g i c a l e v a l u a t i o n of the c h i l d r e n . The j u v e n i l e c o u r t 

d e n i e d the motions i n l i m i n e . 

The r e c o r d i n d i c a t e s t h a t , a t a h e a r i n g on November 23 

2010, DHR attempted t o i n t r o d u c e a v i d e o d i s c of the c h i l d r e n ' s 

P r e s c o t t House i n t e r v i e w s and the p a r e n t s o b j e c t e d , r a i s i n g 

the § 12-15-310(d) requirement of a " f a i r o p p o r t u n i t y t o 

r e b u t " the c h i l d r e n ' s h e a r s a y statements c o n c e r n i n g s e x u a l 

abuse and renewing t h e i r motions f o r funds t o h i r e an 

independent p s y c h o l o g i c a l e x p e r t . The j u v e n i l e - c o u r t judge t o 

whom the case was then a s s i g n e d , Judge A l a n Summers, J r . , 

g r a n t e d the motion, stopped the h e a r i n g , and d i r e c t e d the 

p a r t i e s t o reach an agreement as t o the e x p e r t who would be 

h i r e d . When the p a r t i e s c o u l d not agree, Judge Summers 

a p p o i n t e d Dr. Steven B e l l t o conduct e v a l u a t i o n s of the 

c h i l d r e n . Dr. B e l l d e c l i n e d t o ac c e p t the appointment and 

suggested t h a t the p a r t i e s c o n t a c t p s y c h o l o g i s t s a t the Sparks 

C l i n i c , who a l s o d e c l i n e d t o ac c e p t the appointment. Judge 

Summers then i n f o r m e d the p a r t i e s t h a t he would choose a 

p s y c h o l o g i s t . 

On June 16, 2011, DHR f i l e d p e t i t i o n s t o t e r m i n a t e the 

p a r e n t a l r i g h t s of the mother and the f a t h e r . The cases were 
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a s s i g n e d t o Judge Sandra Storm, and the p e t i t i o n s were t r i e d 

on November 28-29 and December 19, 2011. 

Deegan Malone, a c l i n i c a l t h e r a p i s t whose s p e c i a l t y i s 

p r o b l e m a t i c s e x u a l b e h a v i o r i n p r e a d o l e s c e n t c h i l d r e n , 

conducted p s y c h o s e x u a l e v a l u a t i o n s of J.B., T.B., and Z.B. i n 

Fe b r u a r y and March 2009. Over the p a r e n t s ' h e a r s a y 

o b j e c t i o n s , Malone's c l i n i c a l r e p o r t s were a d m i t t e d i n 

ev i d e n c e . With r e s p e c t t o J.B., who was then n i n e years o l d , 

Malone's c l i n i c a l r e p o r t s t a t e s , i n p e r t i n e n t p a r t : 

"When asked about s e x u a l t o u c h i n g , [ J . B . ] s t a t e d 
n o t h i n g and d e n i e d a l l q u e s t i o n s r e l a t e d t o s e x u a l 
a buse; however, he d i d r e p o r t t h a t he and [ Z . B . ] had 
a s e c r e t and t h e y d i d d i r t y t h i n g s and i t was a 
s e c r e t " 

With r e s p e c t t o T.B., who was then seven y e a r s o l d , Malone's 

c l i n i c a l r e p o r t s t a t e s , i n p e r t i n e n t p a r t : 

" [ T . B . ] i n d i c a t e d d u r i n g drawing t h a t he wanted the 
cops t o come p i c k up h i s f a t h e r . As a ma t t e r of 
f a c t , he even asked how t o s p e l l ' c o p s , ' ' c a t c h , ' 
and then 'daddy.' ... [ T . B . ] was v e r y up f r o n t and 
honest about [ Z . B . ] and [ J . B . ] d o i n g n a s t y t h i n g s . 
He s t a t e d t h a t [ Z . B . ] t r i e s t o do n a s t y t h i n g s w i t h 
him a t t i m e s , but he does not l e t him. He a l s o 
s t a t e d t h a t [ Z . B . ] and [ J . B . ] would l o o k a t 
pornography w h i l e a t [ t h e p a r e n t s ' house] He has 
seen [ J . B . ] and [ Z . B . ] a c t out n a s t y w i t h each 
o t h e r . When I asked [ T . B . ] t o i n d i c a t e what ' n a s t y ' 
meant, he s a i d , 'You know what men do t o g i r l s . ' " 
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With r e s p e c t t o Z.B., who was then 13 years o l d , Malone's 

c l i n i c a l r e p o r t s t a t e d , i n p e r t i n e n t p a r t : 

" [ Z . B . ] r e p o r t e d t h a t he was exposed t o pornography 
by h i s b r o t h e r s ' b i o l o g i c a l f a t h e r , [J.W.B.]. [ Z . B . ] 
i n d i c a t e d t h a t he saw i t on one o c c a s i o n and [ t h e 
f a t h e r , J.W.B.,] t o l d him t o l e a v e . The second 
time , [ t h e f a t h e r , J.W.B.,] a l l o w e d him t o s t a y and 
watch the DVDs. ... He a l s o admits t o s e x u a l t a l k 
w i t h h i s b r o t h e r s and ' a c t i n g gay.' He was u n c l e a r 
about what t h a t a c t u a l l y meant." 

When Malone was asked whether she b e l i e v e d t h a t e i t h e r J.B. or 

T.B. had been s e x u a l l y abused, she s t a t e d : " I b e l i e v e b o t h — 

I b e l i e v e a l l t h r e e k i d s were exposed t o some type of 

s e x u a l i z e d b e h a v i o r s . The g r a v i t y and the e n o r m i t y or 

l i m i t e d n e s s , no, s i r , I cannot speak t o t h a t . " She f u r t h e r 

s t a t e d t h a t J.B.'s b e h a v i o r was " c o n s i s t e n t w i t h a c h i l d [who 

had] been s e x u a l l y abused." On c r o s s - e x a m i n a t i o n , the 

mother's c o u n s e l asked Malone whether she was " t r y i n g t o i m p l y 

t h a t s e x u a l abuse i s the o n l y t h i n g t h a t c o u l d have caused the 

problems these c h i l d r e n are h a v i n g ? " The f o l l o w i n g then 

o c c u r r e d : 

"A. [by Malone]: No. There's a l l k i n d s of 
p s y c h o l o g i c a l i s s u e s or b e h a v i o r a l p r o b l e m a t i c 
i s s u e s t h a t come up w i t h e v e r y k i d . But based on 
the a c t i o n s , the a c t i n g out the — you know, the 
d e f e c a t i n g , the bed w e t t i n g and those t h i n g s , when 
you have a m u l t i t u d e of those and the c h i l d 
r e p o r t i n g s e x u a l i z e d b e h a v i o r s w i t h i n the home, you 
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k i n d of go w i t h what — not o n l y what the b e h a v i o r s 
are f o r s u r e , you know, because some of the s i g n s of 
s e x u a l abuse are the d e f e c a t i n g , the bed w e t t i n g , 
the f i r e s t a r t i n g , the c r u e l t y t o a n i m a l s , the 
e x c e s s i v e c l o t h e s , the h o a r d i n g , those k i n d s of 
t h i n g s , a g g r e s s i v e b e h a v i o r . There's a l o n g l i s t of 
c h a r a c t e r i s t i c s t h a t we go by. I f i t was j u s t 
d e f e c a t i n g or bed w e t t i n g , then you may want t o go 
to [ p o s t - t r a u m a t i c s t r e s s d i s o r d e r ] or you may want 
t o l o o k a t a n x i e t y d i s o r d e r or something l i k e t h a t . 

"Q. [by the mother's c o u n s e l ] : Of those f a c t o r s t h a t 
you j u s t mentioned, how many would you say have been 
e x h i b i t e d by [J. B . ] ? 

"A. H i s a g g r e s s i v e n e s s , l i e s , s t e a l i n g , bed 
w e t t i n g , d e f e c a t i n g , and those t h i n g s . So, he's got 
a l o t , I mean, as f a r as those b e h a v i o r s . He's 
demonstrated some of those b e h a v i o r s i n the 
d i f f e r e n t f a c i l i t i e s . " 

The p a r t i e s a c c e p t e d Mary Beth Thomas as an e x p e r t 

w i t n e s s on f o r e n s i c i n t e r v i e w i n g and c h i l d s e x u a l abuse. At 

t r i a l , v i d e o d i s c s of t h r e e i n t e r v i e w s Thomas had conducted 

w i t h T.B. — i n March 2009, January 2010, and June 2010 — and 

of two i n t e r v i e w s she had conducted w i t h J.B. — i n January 

2010 and August 2010 — were a d m i t t e d i n e v i d e n c e over the 

p a r e n t s ' h e a r s a y o b j e c t i o n s . Counsel f o r the p a r e n t s and the 

f a t h e r ' s g u a r d i a n ad l i t e m acknowledged t h a t they had 

p r e v i o u s l y viewed the v i d e o d i s c s , but t h a t t h e i r v i e w i n g had 

o c c u r r e d a year e a r l i e r . Judge Storm gave the p a r t i e s and 

t h e i r c o u n s e l the o p p o r t u n i t y t o view the v i d e o d i s c s a g a i n 

13 



2110550 and 2110568 

b e f o r e they were a d m i t t e d i n e v i d e n c e . B e f o r e the v i d e o d i s c s 

were p l a y e d i n c o u r t , the f o l l o w i n g o c c u r r e d : 

"MR. MCMUNN [mother's c o u n s e l ] : Your Honor, my 
c l i e n t does not want t o see t h i s v i d e o . She had a 
problem w i t h i t y e s t e r d a y and I would ask ... t h a t 
she be excused w h i l e the v i d e o i s b e i n g p l a y e d . 

"THE COURT: She can be excused, i f she wants t o . 
She's seen them b e f o r e . 

"MR. MCMUNN: No, she ha s n ' t . 

"THE COURT: You've never seen them. 

"THE MOTHER: No, ma'am, I don't want t o see 
them. 

"THE COURT: You don't want t o see what your 
c h i l d r e n say? 

"THE MOTHER: No. I w i l l be too ups e t . 

"THE COURT: Would you r e a l l y ? 

"THE MOTHER: I cannot s i t through t h i s . I'm 

j u s t g o i n g t o be honest w i t h you. I'm s o r r y , but -¬

"THE COURT: That's a l l r i g h t w i t h me. I t j u s t 
— i f she doesn't want t o — you have never seen 
what your c h i l d r e n say i n these t a p e s , c o r r e c t ? I 
thought she had. You have n o t . " 
In the January 2010 i n t e r v i e w , T.B. s t a t e d t h a t Z.B. had 

"put a h o l e i n h i s bottom" (which he i n d i c a t e d by c i r c l i n g the 

b u t t o c k s on an a n a t o m i c a l d r a w i n g ) , w i t h "the t h i n g between 

[Z.B.'s] l e g s " (which he i n d i c a t e d by c i r c l i n g the p e n i s on an 
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a n a t o m i c a l d r a w i n g ) . T.B. a l s o s a i d t h a t h i s f a t h e r had "put 

a h o l e i n [Z.B.'s] bottom" w i t h "the t h i n g between [the 

f a t h e r ' s ] l e g s . " When Thomas i n q u i r e d whether T.B. had seen 

the f a t h e r "do t h a t " t o Z.B., T.B. s a i d t h a t he had not seen 

i t but t h a t h i s f o s t e r mother, Mrs. F., had t o l d him. In the 

June 2010 i n t e r v i e w , T.B. s t a t e d t h a t h i s f a t h e r had "put a 

h o l e i n h i s bottom" w i t h "the t h i n g between [the f a t h e r ' s ] 

l e g s " when T.B. was i n h i s own bed and t h a t Z.B. had done the 

same t h i n g t o him a t the m a t e r n a l grandmother's house. 

In J.B.'s January 2010 i n t e r v i e w , he s t a t e d t h a t Z.B. had 

been "humping" h i s l i t t l e b r o t h e r , T.B., or " d i g g i n g h o l e s i n 

[T.B.'s] b u t t . " J.B. s t a t e d t h a t he had seen Z.B. p u l l T.B.'s 

pants down and "hump" T.B. a t the m a t e r n a l grandmother's 

house. In J.B.'s August 2010 i n t e r v i e w , he s t a t e d t h a t he d i d 

not get t o v i s i t w i t h h i s f a t h e r anymore because h i s f a t h e r 

had "put a h o l e i n us [ i n d i c a t i n g T.B. and h i m s e l f ] . " J.B. 

s a i d t h a t , one day when he was e i g h t years o l d and h i s mother 

had gone t o the g r o c e r y s t o r e , h i s f a t h e r had grabbed him, had 

p u l l e d down h i s p a n t s , and had "put a h o l e i n h i s b u t t " by 

" s t i c k i n g h i s t h i n g " (which he i n d i c a t e d by c i r c l i n g the p e n i s 

on an a n a t o m i c a l drawing) " i n [J.B.'s] b u t t . " J.B. s t a t e d 

15 



2110550 and 2110568 

t h a t , when the f a t h e r had hear d the mother opening the f r o n t 

door, the f a t h e r had p u l l e d up J.B.'s p a n t s . J.B. a l s o s a i d 

t h a t he and Z.B. had watched "sex movies" w i t h h i s f a t h e r . 

F i n a l l y , J.B. s a i d t h a t Z.B. had "humped" bot h T.B. and him 

more than one time a t the m a t e r n a l g r a n d p a r e n t s ' house. 

L e s l i e Tyree, who became the c h i l d r e n ' s f o s t e r - c a r e 

worker i n October 2009, t e s t i f i e d t h a t b o t h p a r e n t s had 

co o p e r a t e d w i t h DHR i n c o m p l e t i n g the r e q u i r e d components of 

the r e u n i f i c a t i o n p l a n f o r the f a m i l y , i n c l u d i n g u n d e r g o i n g 

c o u n s e l i n g , u n t i l September 2010, when, Tyree s a i d , the f a t h e r 

had "exploded" a t an I n d i v i d u a l i z e d S e r v i c e P l a n meeting and 

r e f u s e d t o c o n t i n u e w i t h c o u n s e l i n g . Tyree t e s t i f i e d t h a t the 

mother had a l s o s t a t e d t h a t she was not g e t t i n g any b e n e f i t 

from c o u n s e l i n g and would not c o n t i n u e w i t h the s e s s i o n s . 

Heath Chancey, a c o u n s e l o r who had been s e e i n g the p a r e n t s f o r 

a yea r , s t a t e d t h a t the p a r e n t s had f a i l e d t o r e t u r n h i s 

te l e p h o n e c a l l s r e g a r d i n g c o u n s e l i n g appointments. The mother 

acknowledged a t t r i a l t h a t she had r e f u s e d t o a t t e n d any 

f u r t h e r c o u n s e l i n g s e s s i o n s ; the f a t h e r d e n i e d t h a t he had 

ever r e f u s e d t o c o n t i n u e w i t h c o u n s e l i n g . 
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Tyree s t a t e d t h a t , a f t e r J.B. and T.B. had been 

d i s c h a r g e d from the Alabama C l i n i c a l S c h o o l program i n May 

2011, each c h i l d had been p l a c e d i n a s e p a r a t e t h e r a p e u t i c 

f o s t e r home — J.B. w i t h G.B. and Gl.B., S r . , a p a t e r n a l 

g r e a t - a u n t and g r e a t - u n c l e , and T.B. w i t h M.B. and Gl.B., J r . , 

a p a t e r n a l aunt and u n c l e . J.B. was r e a d m i t t e d t o H i l l C r e s t 

on June 27, 2011, a f t e r he had choked a young female c h i l d a t 

summer camp. He remained a t H i l l C r e s t f o r two months and 

then r e t u r n e d t o the t h e r a p e u t i c f o s t e r home. On October 17, 

2011, J.B. was e n r o l l e d i n the Boyd S c h o o l , where he remained 

f o r a month b e f o r e b e i n g d i s m i s s e d f o r s e x u a l l y i n a p p r o p r i a t e 

o v e r t u r e s t o a roommate. Tyree s t a t e d t h a t J.B. was c u r r e n t l y 

on the a c u t e - c a r e u n i t a t H i l l C r e s t and t h a t DHR had ar r a n g e d 

f o r h i s a d m i s s i o n t o the Phoenix Program a t H i l l C r e s t (a 

program t h a t t r e a t s boys between the ages of 11 and 17 who a c t 

out w i t h s e x u a l b e h a v i o r s ) a f t e r h i s r e l e a s e . T.B., on the 

o t h e r hand, was d o i n g w e l l i n h i s t h e r a p e u t i c f o s t e r home, and 

h i s f o s t e r p a r e n t s wanted t o adopt him. 

Tyree t e s t i f i e d t h a t she had not l o c a t e d (and the mother 

had not suggested) any m a t e r n a l r e l a t i v e r e s o u r c e s who c o u l d 

s e r v e as a placement f o r J.B. and T.B., but t h a t the f a t h e r 
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had proposed h i s mother as a v i a b l e a l t e r n a t i v e t o the 

t e r m i n a t i o n of h i s p a r e n t a l r i g h t s . Tyree conducted a home 

e v a l u a t i o n and a c r i m i n a l - b a c k g r o u n d check of the p a t e r n a l 

grandmother and det e r m i n e d t h a t she was u n s u i t a b l e because she 

had a p r i o r d o m e s t i c - v i o l e n c e c o n v i c t i o n and her husband had 

a p r e v i o u s c h i l d - a b u s e - a n d - n e g l e c t case w i t h DHR. Tyree a l s o 

s a i d t h a t the p a t e r n a l grandmother had r e p o r t e d t h a t she had 

m e n t a l - h e a l t h i s s u e s but t h a t she had not been s e e i n g a 

d o c t o r . 

At the time of t r i a l , the f a t h e r was l i v i n g w i t h h i s 

p a r e n t s . He had been w o r k i n g f o r a year as a p a r k i n g - l o t 

sweeper, f o r which, he s a i d , he was p a i d a p p r o x i m a t e l y $320 

per week i n cash. The f a t h e r s t a t e d t h a t he d r i n k s 24 beers 

d u r i n g a weekend, " l i k e anybody." He acknowledged t h a t he had 

been c o n v i c t e d of d r i v i n g under the i n f l u e n c e of a l c o h o l , 

harassment, t r e s p a s s i n g , and o t h e r " s m a l l misdemeanors," but 

he d e n i e d t h a t he was g u i l t y of any d o m e s t i c - v i o l e n c e o f f e n s e 

a g a i n s t the mother, and, when asked i f he u n d e r s t o o d what 

domestic v i o l e n c e was, he s t a t e d : "Domestic v i o l e n c e a i n ' t 

h i t t i n g or a n y t h i n g l i k e t h a t . I t ' s a c t u a l l y t r y i n g t o k i l l 

somebody." 
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The f a t h e r a l s o d e n i e d h a v i n g had pornography i n the 

house i n A d a m s v i l l e and h a v i n g i n v i t e d Z.B. t o watch 

p o r n o g r a p h i c movies w i t h him i n the basement. He s p e c i f i c a l l y 

d e n i e d h a v i n g had p o s s e s s i o n of a movie c a l l e d "Show G i r l s . " 

He c a t e g o r i c a l l y d e n i e d h a v i n g s e x u a l l y abused Z.B., J.B., or 

T.B., and he s t a t e d t h a t a l l t h r e e c h i l d r e n had l i e d about 

him. He acknowledged t h a t J.B. had been " s e x u a l l y a c t i n g 

o u t , " b u t , he s a i d , " I do not know where he's g e t t i n g i t from 

... because my k i d s a i n ' t never seen no k i n d of 

p o r n o g r a p h i c s . " In answer t o the q u e s t i o n whether he was 

aware t h a t J.B. and T.B. had a problem w i t h e n c o p r e s i s , the 

f a t h e r s t a t e d t h a t J.B. had t o l d him t h a t he "would sto p when 

he came home." The f a t h e r a l s o i n s i s t e d t h a t " e v e r y t h i n g was 

g o i n g g r e a t when [he] had [the c h i l d r e n ] i n A d a m s v i l l e a t 

[ h i s ] house," because, he s a i d , the c h i l d r e n were w e l l -

behaved and normal. When p r e s e n t e d w i t h e v i d e n c e t o the 

c o n t r a r y , the f a t h e r s i m p l y d e n i e d t h a t the ev i d e n c e was t r u e . 

At the time of t r i a l , the mother was homeless. She 

s t a t e d t h a t she had r e c e n t l y l e f t a S a l v a t i o n Army c e n t e r 

because "women were g e t t i n g raped t h e r e , " t h a t she had "no 

p a r t i c u l a r " r e s i d e n c e , and t h a t she s t a y e d w i t h d i f f e r e n t 
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f r i e n d s . She t e s t i f i e d t h a t she had been employed by 

P r o f e s s i o n a l T r a n s p o r t a t i o n , I n c . , f o r one week, d r i v i n g a van 

f o r the r a i l r o a d and e a r n i n g $7.25 per hour and $.13 per m i l e . 

B e f o r e t h a t p o s i t i o n , she had been employed a t a f a s t - f o o d 

r e s t a u r a n t f o r e i g h t weeks, and, b e f o r e t h a t , she had been 

unemployed f o r a year . She t e s t i f i e d t h a t she had done 

e v e r y t h i n g DHR had asked her t o do but t h a t she would not 

c o n s i d e r more c o u n s e l i n g because she had undergone c o u n s e l i n g 

f o r s i x years and she was "through w i t h t h a t . " The mother 

acknowledged t h a t she and the f a t h e r had had a v o l a t i l e 

r e l a t i o n s h i p marked by numerous s e p a r a t i o n s , b u t , she s a i d , 

she was c u r r e n t l y s e p a r a t e d from the f a t h e r i n hopes of 

g e t t i n g her c h i l d r e n back. She s t a t e d t h a t she " d i d not know 

what t o b e l i e v e " c o n c e r n i n g the a l l e g a t i o n t h a t Z.B. had 

s e x u a l l y abused J.B. and T.B. but t h a t she d i d "not b e l i e v e " 

t h a t the f a t h e r had s e x u a l l y abused any of the c h i l d r e n . She 

a d m i t t e d t h a t , d u r i n g the time the f a t h e r had been under an 

o r d e r t o have no c o n t a c t w i t h the c h i l d r e n , she had a l l o w e d 

the f a t h e r t o d r i v e her t o a park where she was t o v i s i t w i t h 

the c h i l d r e n . On t h a t o c c a s i o n , the f a t h e r had remained i n 

the v e h i c l e , i n the view of the c h i l d r e n , w h i l e the mother 
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v i s i t e d w i t h the c h i l d r e n i n the park. The mother a l s o 

acknowledged t h a t she had an audio r e c o r d i n g of a message from 

the f a t h e r t o the c h i l d r e n and t h a t she had p l a y e d the 

r e c o r d i n g f o r the c h i l d r e n d u r i n g t h a t same p e r i o d . 

In r e b u t t a l , the c h i l d r e n ' s g u a r d i a n ad l i t e m p r e s e n t e d 

the t e s t i m o n y of Cindy Thomas, who had succeeded Woods as the 

CASA. Thomas s t a t e d t h a t she had gone t o the p a r e n t s ' home i n 

A d a m s v i l l e i n 2008, when the p a r e n t s had u n s u p e r v i s e d 

v i s i t a t i o n w i t h the c h i l d r e n , and had found a movie c a l l e d 

"Show G i r l s . " 

On Feb r u a r y 29, 2012, the j u v e n i l e c o u r t e n t e r e d 

judgments t e r m i n a t i n g the p a r e n t a l r i g h t s of the mother and 

the f a t h e r t o bot h c h i l d r e n . 

S t a n d a r d of Review 

"The s t a n d a r d of r e v i e w a p p l i e d by a p p e l l a t e 
c o u r t s i n r e v i e w i n g the p r o p r i e t y of d e c i s i o n s t o 
t e r m i n a t e p a r e n t a l r i g h t s i s w e l l e s t a b l i s h e d . 'The 
t r i a l c o u r t ' s d e c i s i o n i n p r o c e e d i n g s t o t e r m i n a t e 
p a r e n t a l r i g h t s i s presumed t o be c o r r e c t when the 
d e c i s i o n i s based upon ore tenus e v i d e n c e , and such 
a d e c i s i o n based upon such e v i d e n c e w i l l be s e t 
a s i d e o n l y i f the r e c o r d shows i t t o be p l a i n l y and 
p a l p a b l y wrong.' Ex p a r t e S t a t e Dep't of Human  
Res., 624 So. 2d 589, 593 ( A l a . 1993) . That 
'presumption i s based on the t r i a l c o u r t ' s unique 
p o s i t i o n t o d i r e c t l y observe the w i t n e s s e s and t o 
as s e s s t h e i r demeanor and c r e d i b i l i t y . ' Ex p a r t e  
Fann, 810 So. 2d 631, 633 ( A l a . 2001). 
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"T h i s c o u r t has e x p l a i n e d the j u v e n i l e c o u r t ' s 
a u t h o r i t y t o t e r m i n a t e p a r e n t a l r i g h t s as f o l l o w s : 

"'The r i g h t t o m a i n t a i n f a m i l y 
i n t e g r i t y i s a fundamental r i g h t p r o t e c t e d 
by the due p r o c e s s r e q u i r e m e n t s of the 
C o n s t i t u t i o n . Pursuant t o t h i s r i g h t , 
Alabama c o u r t s r e c o g n i z e a presumption t h a t 
p a r e n t a l custody w i l l be i n the b e s t 
i n t e r e s t s of a c h i l d . T h i s prima f a c i e 
r i g h t of a p a r e n t t o the custody of h i s or 
her c h i l d can o n l y be overcome by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t permanent removal 
from the p a r e n t ' s custody would be i n the 
c h i l d ' s b e s t i n t e r e s t . . . . In making t h a t 
d e t e r m i n a t i o n , the c o u r t must c o n s i d e r 
whether the p a r e n t i s p h y s i c a l l y , 
f i n a n c i a l l y , and m e n t a l l y a b l e t o care f o r 
the c h i l d . I f the c o u r t f i n d s from c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t the p a r e n t i s 
unable or u n w i l l i n g t o d i s c h a r g e h i s or her 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d , h i s 
or her p a r e n t a l r i g h t s can then be 
t e r m i n a t e d ' 

"Bowman v. S t a t e Dep't of Human Res., 534 So. 2d 
304, 305 ( A l a . C i v . App. 1988) ( c i t a t i o n s o m i t t e d ) . 
The t r i a l c o u r t ' s d e c i s i o n t o t e r m i n a t e p a r e n t a l 
r i g h t s , which i s based on ev i d e n c e p r e s e n t e d ore 
tenu s , i s presumed c o r r e c t and w i l l be r e v e r s e d o n l y 
i f the r e c o r d demonstrates t h a t the d e c i s i o n i s 
unsupported by the evi d e n c e and i s p l a i n l y and 
p a l p a b l y wrong. R.B. v. S t a t e Dep't of Human Res., 
669 So. 2d 187 ( A l a . C i v . App. 1995). 

"'To t e r m i n a t e p a r e n t a l r i g h t s , the 
t r i a l c o u r t must f i r s t determine from c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t the c h i l d i s 
dependent. S.F. v. Dep't of Human Res., 
680 So. 2d 346 ( A l a . C i v . App. 1996). The 
t r i a l c o u r t must then determine t h a t t h e r e 
e x i s t s no a l t e r n a t i v e t o t e r m i n a t i o n . 
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L.A.G. v. S t a t e Dep't of Human Res., 681 
So. 2d 596 ( A l a . C i v . App.1996).' 

"M.W. v. Houston Cnty. Dep't of Human Res., 773 So. 
2d 484, 485-86 ( A l a . C i v . App. 2000)." 

A.K. v. Henry Cnty. Dep't of Human Res., 84 So. 3d 68, 69-70 

( A l a . C i v . App. 2011). 

The grounds f o r t e r m i n a t i o n of p a r e n t a l r i g h t s are s e t 

out i n § 12-15-319, A l a . Code 1975, which p r o v i d e s , i n 

p e r t i n e n t p a r t , as f o l l o w s : 

"(a) I f the j u v e n i l e c o u r t f i n d s from c l e a r and 
c o n v i n c i n g e v i d e n c e , competent, m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t the p a r e n t s of a c h i l d are 
unable or u n w i l l i n g t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d , or t h a t the 
conduct or c o n d i t i o n of the p a r e n t s r e n d e r s them 
unable t o p r o p e r l y care f o r the c h i l d and t h a t the 
conduct or c o n d i t i o n i s u n l i k e l y t o change i n the 
f o r e s e e a b l e f u t u r e , i t may t e r m i n a t e the p a r e n t a l 
r i g h t s of the p a r e n t s . In d e t e r m i n i n g whether or not 
the p a r e n t s are unable or u n w i l l i n g t o d i s c h a r g e 
t h e i r r e s p o n s i b i l i t i e s t o and f o r the c h i l d and t o 
t e r m i n a t e the p a r e n t a l r i g h t s , the j u v e n i l e c o u r t 
s h a l l c o n s i d e r the f o l l o w i n g f a c t o r s i n c l u d i n g , but 
not l i m i t e d t o , the f o l l o w i n g : 

"(2) E m o t i o n a l i l l n e s s , mental 
i l l n e s s , or mental d e f i c i e n c y of the 
p a r e n t , or e x c e s s i v e use of a l c o h o l or 
c o n t r o l l e d s u b s t a n c e s , of a d u r a t i o n or 
na t u r e as t o render the p a r e n t unable t o 
care f o r [the] needs of the c h i l d . 
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"(3) That the p a r e n t has t o r t u r e d , 
abused, c r u e l l y beaten, or o t h e r w i s e 
m a l t r e a t e d the c h i l d , or attempted t o 
t o r t u r e , abuse, c r u e l l y b e a t , or o t h e r w i s e 
m a l t r e a t the c h i l d , or the c h i l d i s i n 
c l e a r and p r e s e n t danger of b e i n g thus 
t o r t u r e d , abused, c r u e l l y beaten, or 
o t h e r w i s e m a l t r e a t e d as e v i d e n c e d by the 
t r e a t m e n t of a s i b l i n g . 

"  

"(7) That r e a s o n a b l e e f f o r t s by the 
Department of Human Resources or l i c e n s e d 
p u b l i c or p r i v a t e c h i l d care a g e n c i e s 
l e a d i n g toward the r e h a b i l i t a t i o n of the 
p a r e n t s have f a i l e d . 

"  

"(12) Lack of e f f o r t by the p a r e n t t o 
a d j u s t h i s or her c i r c u m s t a n c e s t o meet the 
needs of the c h i l d i n accordance w i t h 
agreements reached, i n c l u d i n g agreements 
reached w i t h l o c a l departments of human 
r e s o u r c e s or l i c e n s e d c h i l d - p l a c i n g 
a g e n c i e s , i n an a d m i n i s t r a t i v e r e v i e w or a 
j u d i c i a l r e v i e w . " 

I . 

A. Both p a r e n t s argue t h a t the j u v e n i l e c o u r t e r r e d i n 

a d m i t t i n g , over t h e i r h e a r s a y o b j e c t i o n s , c l i n i c a l r e p o r t s 

r e g a r d i n g the p s y c h o s e x u a l e v a l u a t i o n s of J.B., T.B., and Z.B. 

by Deegan Malone i n F e b r u a r y and March 2009 and the v i d e o d i s c s 

of f o r e n s i c i n t e r v i e w s w i t h J.B. and T.B., conducted by Mary 

Beth Thomas a t P r e s c o t t House i n 2009 and 2010. The p a r e n t s 
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contend, as they d i d i n the j u v e n i l e c o u r t , t h a t the c l i n i c a l 

r e p o r t s and the i n t e r v i e w s c o n t a i n e d h e a r s a y statements of the 

c h i l d r e n t h a t they had had no f a i r o p p o r t u n i t y t o r e b u t , as 

r e q u i r e d by § 12-15-310, A l a . Code 1975. 

S e c t i o n 12-15-310, p r o v i d e s , i n p e r t i n e n t p a r t : 

"(c) A statement made by a c h i l d under the age 
of 12 d e s c r i b i n g any a c t of s e x u a l conduct performed 
w i t h or on the c h i l d by an o t h e r , not o t h e r w i s e 
a d m i s s i b l e by s t a t u t e or c o u r t r u l e , i s a d m i s s i b l e 
i n a l l dependency cases brought by the S t a t e of 
Alabama a c t i n g by and through a l o c a l department of 
human r e s o u r c e s i f : 

"(1) The statement was made t o a 
s o c i a l worker, c h i l d s e x u a l abuse t h e r a p i s t 
or c o u n s e l o r , l i c e n s e d p s y c h o l o g i s t , 
p h y s i c i a n , or s c h o o l or k i n d e r g a r t e n 
t e a c h e r or i n s t r u c t o r ; and 

"(2) The j u v e n i l e c o u r t f i n d s t h a t the 
time, c o n t e n t , and c i r c u m s t a n c e s of the 
statement p r o v i d e s u f f i c i e n t i n d i c i a of 
r e l i a b i l i t y . In making i t s d e t e r m i n a t i o n , 
the j u v e n i l e c o u r t may c o n s i d e r the 
p h y s i c a l and mental age and m a t u r i t y of the 
c h i l d , the n a t u r e and d u r a t i o n of the abuse 
or o f f e n s e , the r e l a t i o n s h i p of the c h i l d 
t o the o f f e n d e r , and any o t h e r f a c t o r 
deemed a p p r o p r i a t e . 

"(d) A statement may not be a d m i t t e d p u r s u a n t t o 
t h i s s e c t i o n u n l e s s the proponent of the statement 
makes known t o the adverse p a r t y the i n t e n t i o n of 
the proponent t o o f f e r the statement and the 
p a r t i c u l a r s of the statement s u f f i c i e n t l y i n advance 
of the p r o c e e d i n g s t o p r o v i d e the adverse p a r t y w i t h 
a f a i r o p p o r t u n i t y t o r e b u t the statement. T h i s 
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c h i l d h e a r s a y e x c e p t i o n a p p l i e s t o a l l h e a r i n g s 
i n v o l v i n g dependency i n c l u d i n g , but not l i m i t e d t o , 
the 72-hour h e a r i n g r e q u i r e m e n t , the a d j u d i c a t o r y 
h e a r i n g , and the d i s p o s i t i o n a l h e a r i n g . The 
e x c e p t i o n c o n t a i n e d i n t h i s s u b s e c t i o n s h a l l not 
a p p l y t o a c r i m i n a l p r o c e e d i n g or charge." 

The p a r e n t s m a i n t a i n t h a t they had no f a i r o p p o r t u n i t y t o 

re b u t the c h i l d r e n ' s statements because t h e y had not been 

p r o v i d e d w i t h the funds t o h i r e an independent p s y c h o l o g i c a l 

e x p e r t t o e v a l u a t e whether the c h i l d r e n were t e l l i n g the 

t r u t h . Judge Sandra Storm c o n c l u d e d t h a t the p a r e n t s had 

waived t h a t argument, and we agree. 

As p r e v i o u s l y s t a t e d , Judge A l a n Summers, J r . , t o whom 

the cases had been a s s i g n e d b e f o r e they were r e a s s i g n e d t o 

Judge Storm, had g r a n t e d the p a r e n t s ' motion f o r funds t o h i r e 

an independent e x p e r t t o conduct a p s y c h o l o g i c a l e v a l u a t i o n of 

J.B. and T.B. and had d i r e c t e d the p a r t i e s t o agree on the 

e x p e r t t o be h i r e d . When the p a r t i e s c o u l d not agree, Judge 

Summers a p p o i n t e d Dr. Steven B e l l t o conduct e v a l u a t i o n s of 

the c h i l d r e n . Dr. B e l l d e c l i n e d the appointment and suggested 

t h a t the p a r t i e s c o n t a c t p s y c h o l o g i s t s a t the Sparks C l i n i c , 

who a l s o d e c l i n e d the appointment. Judge Summers s t a t e d t h a t 

he would choose a p s y c h o l o g i s t , but he never d i d so b e f o r e the 

cases were r e a s s i g n e d t o Judge Storm. The p a r e n t s d i d not 
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r a i s e t h a t i s s u e w i t h Judge Storm u n t i l a year l a t e r , i n 

November 2011, when the t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s t r i a l 

was underway. Judge Storm determined t h a t the p a r e n t s had 

waived the r i g h t t o have an independent e x p e r t e v a l u a t e the 

c h i l d r e n . She s t a t e d : 

" [ I ] t i s not good f o r c h i l d r e n t o have t o t a l k over 
and over and over about these k i n d s of t h i n g s . And 
we're not g o i n g — I'm not g o i n g t o have another 
e x p e r t . I ' l l j u s t t e l l you t h a t now. A l l r i g h t . 
I j u s t r u l e d f o r Judge Summers, r u l e d on my own. We 
a l r e a d y have an e x p e r t . We're i n the mid d l e of a 
t e r m i n a t i o n of p a r e n t a l r i g h t s t r i a l and not one of 
you r a i s e d t h i s i s s u e b e f o r e the t r i a l . We're not 
g o i n g t o r a i s e i t now." 

As Judge Storm's c o l l o q u y w i t h the p a r e n t s ' c o u n s e l i n d i c a t e s , 

the p a r e n t s waived the i s s u e by f a i l i n g t o inv o k e a r u l i n g 

from Judge Summers o r , a f t e r reassignment of the cases, t o 

b r i n g the ma t t e r t o the a t t e n t i o n of Judge Storm b e f o r e t r i a l . 

Cf. Waddell v. C o l b e r t Cnty.-Northwest Alabama H e a l t h c a r e 

Auth., 97 So. 3d 178, 183 ( A l a . C i v . App. 2012) ( r e j e c t i n g a 

p a r t y ' s "attempt t o 'sandbag' the t r i a l c o u r t " by r a i s i n g on 

ap p e a l an i s s u e t h a t the p a r t y had o s t e n s i b l y abandoned by 

t a k i n g a c t i o n a t odds w i t h h i s p r i o r p o s i t i o n and by f a i l i n g 

e ver t o b r i n g the i s s u e t o the t r i a l c o u r t ' s a t t e n t i o n a g a i n ) . 
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B. The f a t h e r argues t h a t the r e c o r d e d i n t e r v i e w s of the 

c h i l d r e n a t P r e s c o t t House were e r r o n e o u s l y a d m i t t e d because 

they f a i l e d t o s a t i s f y the c o r r o b o r a t i o n r equirement of § 15¬

25-34, A l a . Code 1975. That s e c t i o n , a p a r t of "The C h i l d 

P h y s i c a l and S e x u a l Abuse V i c t i m P r o t e c t i o n A c t , " § 15-25-30 

e t seq., A l a . Code 1975, a s t a t u t e r e l a t i n g t o c r i m i n a l 

p r o c e d u r e , p r o v i d e s : 

"Before a statement may be a d m i t t e d p u r s u a n t t o  
t h i s a r t i c l e on the grounds t h a t the c h i l d d e c l a r a n t 
i s u n a v a i l a b l e as a w i t n e s s , such statement may be 
a d m i t t e d o n l y i f t h e r e i s c o r r o b o r a t i v e e v i d e n c e of 
the a c t . " 

(Emphasis added.) S e c t i o n 15-25-34 has no a p p l i c a t i o n here 

because the statements of J.B. and T.B. were not a d m i t t e d 

p u r s u a n t t o § 15-25-30 e t seq., but p u r s u a n t t o § 12-15-

3 1 0 ( c ) . C f ^ § 12-15-310(d) (by p r o v i d i n g t h a t " [ t ] h e 

e x c e p t i o n c o n t a i n e d i n t h i s s u b s e c t i o n s h a l l not a p p l y t o a 

c r i m i n a l p r o c e e d i n g or charge," the l e g i s l a t u r e has g i v e n each 

s t a t u t e a s e p a r a t e f i e l d of o p e r a t i o n ) . 

I I . 

The f a t h e r argues t h a t the j u v e n i l e c o u r t had no 

a u t h o r i t y t o t e r m i n a t e h i s p a r e n t a l r i g h t s because he was not 

a d j u d i c a t e d the c h i l d r e n ' s " l e g a l " f a t h e r . The f a t h e r bases 
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t h a t argument on the f a c t t h a t , e a r l y on i n these p r o c e e d i n g s , 

the j u v e n i l e c o u r t had o r d e r e d him t o submit t o a DNA 

p a t e r n i t y t e s t . The f a t h e r d i d so, but he never p a i d the 

t e s t i n g fee and no DNA t e s t was performed. When the f a t h e r 

was asked a t t r i a l why he had not p a i d the f e e , the f o l l o w i n g 

o c c u r r e d : 

A. [by the f a t h e r ] : I t wasn't i m p o r t a n t a t the time 
because I know t h e y ' r e my k i d s . That's l i k e k i n d of 
a c t u a l l y w a s t i n g money. That's something I r e a l l y 
a i n ' t got. I mean, I got two t w i n s . 

"THE COURT: You got what? 

"THE WITNESS: I got two t w i n s t h a t l o o k j u s t l i k e 
me. 

"THE COURT: Are you on t h e i r b i r t h 
c e r t i f i c a t e ? 

"THE WITNESS: Yes, ma'am." 

No f o r m a l a d j u d i c a t i o n of p a t e r n i t y was n e c e s s a r y i n these 

cases because, as the j u v e n i l e c o u r t r e c o g n i z e d , J.W.B. was 

the presumed f a t h e r of the c h i l d r e n . Pursuant t o § 26-17-

2 0 4 ( a ) ( 4 ) ( B ) , A l a . Code 1975, "[a] man i s presumed t o be the 

f a t h e r of a c h i l d i f ... a f t e r the c h i l d ' s b i r t h , he and the 

c h i l d ' s mother have m a r r i e d , ... and ... w i t h h i s consent, he 

i s named as the c h i l d ' s f a t h e r on the c h i l d ' s b i r t h 

c e r t i f i c a t e . " 

29 



2110550 and 2110568 

I I I . 

The p a r e n t s m a i n t a i n t h a t the judgments t e r m i n a t i n g t h e i r 

p a r e n t a l r i g h t s are n e i t h e r s u p p o r t e d by the f a c t s nor 

c o n s i s t e n t w i t h a p p l i c a b l e law. In i t s judgments, the 

j u v e n i l e c o u r t s t a t e d : 

"The c o u r t heard t e s t i m o n y of w i t n e s s e s who were 
f i r s t d u l y sworn. The c o u r t r e c e i v e d i n t o e v i d e n c e 
c e r t a i n p r o p e r l y a u t h e n t i c a t e d e x h i b i t s . A f t e r due 
c o n s i d e r a t i o n of same, the c o u r t f i n d s from c l e a r 
and c o n v i n c i n g e v i d e n c e , competent, m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t the c h i l d [ r e n ] named h e r e i n 
[are] dependent c h i l d [ r e n ] , p u r s u a n t t o § 12-15-102, 
A l a . Code 1975. 

"The mother has been i n v o l v e d i n a v i o l e n t 
r e l a t i o n s h i p w i t h the f a t h e r of [these c h i l d r e n ] . 
The c h i l d [ r e n were] o r i g i n a l l y removed from the 
mother and f a t h e r due t o t h i s v i o l e n c e and an 
u n s t a b l e r e l a t i o n s h i p . The c h i l d [ r e n ] were r e t u r n e d 
t o the mother and f a t h e r two years l a t e r . 

"Nine months l a t e r , [the c h i l d r e n were] a g a i n 
removed from the p a r e n t s due t o a l l e g a t i o n s of 
s e x u a l abuse by a h a l f b r o t h e r who i s the son of the 
[mother]. There are a l s o a l l e g a t i o n s of s e x u a l 
abuse by the f a t h e r . 

"The c h i l d [ r e n r e p o r t ] b e i n g s e x u a l l y abused by the 
h a l f b r o t h e r and by [ t h e i r ] f a t h e r on numerous 
o c c a s i o n s 

"The c h i l d [ r e n ] ... have been i n t r e a t m e n t a t 
Alabama C l i n i c a l S chools f o r s e x u a l abuse and 
s e x u a l i z e d b e h a v i o r . 

"The f a t h e r has not been a l l o w e d v i s i t a t i o n w i t h the 
c h i l d [ r e n ] due t o the a l l e g a t i o n s made t o s o c i a l 
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workers and t o the P r e s c o t t House i n Birmingham. 
The e x p e r t w i t n e s s from the P r e s c o t t House t e s t i f i e d 
t h a t she f i n d s the abuse r e p o r t s of the c h i l d r e n t o 
be c r e d i b l e . 

"The mother has f a i l e d t o p r o t e c t her c h i l d r e n i n 
t h i s m a t t e r . She has a v i o l e n t and a b u s i v e 
r e l a t i o n s h i p w i t h the f a t h e r but has c o n t i n u e d t o 
r e u n i t e w i t h him over t i m e [ , t ] h e r e b y p l a c i n g her 
c h i l d r e n i n harm's way. 

"At the time of the t r i a l i n t h i s t e r m i n a t i o n - o f -
p a r e n t a l - r i g h t s p e t i t i o n , the mother i s u n c l e a r as 
t o who t o b e l i e v e r e g a r d i n g the s e x u a l abuse of her 
c h i l d r e n and chooses t o remain i n a dependent 
r e l a t i o n s h i p w i t h the f a t h e r . 

"The c h i l d [ r e n ] h e r e i n [have] been i n the custody of 
the JCDHR s i n c e 2009 and [have] been p l a c e d i n 
r e l a t i v e placements, f o s t e r homes, and a t r e a t m e n t 
f a c i l i t y . 

"The Court does f i n d , p u r s u a n t t o § 12-15-319, Code 
of Alabama 1975, t h a t the mother and f a t h e r are 
u n w i l l i n g and unable t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d [ r e n ] ; t h a t the 
conduct and c o n d i t i o n of the mother and f a t h e r i s 
such as t o render them u n w i l l i n g and unable t o 
p r o p e r l y care f o r and p r o t e c t the c h i l d [ r e n ] , and 
t h a t such conduct and c o n d i t i o n are u n l i k e l y t o 
change i n the f o r e s e e a b l e f u t u r e . 

"The mother and f a t h e r have f a i l e d t o a d j u s t t h e i r 
c i r c u m s t a n c e s t o meet the c h i l d [ r e n ' s ] needs, 
p u r s u a n t t o § 12-15-319, Code of Alabama 1975, and 
§ 12-15-301, Code of Alabama 1975. 

"The Court a l s o f i n d s t h a t t h e r e are no s u i t a b l e 
r e l a t i v e r e s o u r c e s w i l l i n g or a b l e t o r e c e i v e 
c ustody of the c h i l d [ r e n ] . 
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"The c o u r t f i n d s t h a t t h e r e i s no v i a b l e a l t e r n a t i v e 
to t e r m i n a t i o n of p a r e n t a l r i g h t s i n t h i s case. 

" I n a d d i t i o n , the c o u r t f i n d s t h a t the S t a t e of 
Alabama [DHR] i s w i l l i n g and a b l e t o acce p t 
permanent l e g a l custody, as p r o v i d e d i n § 12-15-320, 
A l a . Code 1975. 

"In accordance w i t h P u b l i c law 96-272, as amended by 
P u b l i c Law 105-89 and § 12-15-319, A l a . Code 1975, 
t h i s c o u r t f i n d s t h a t i t would be i n the b e s t 
i n t e r e s t of the c h i l d [ r e n ] named h e r e i n t o t e r m i n a t e 
the p a r e n t a l r i g h t s of the c h i l d r e n ' s mother and 
f a t h e r . 

"  

" T h i s c o u r t f i n d s t h a t r e a s o n a b l e e f f o r t s t o r e u n i t e 
s a i d c h i l d [ r e n ] w i t h f a m i l y have been made by the 
[DHR], and t h a t such e f f o r t s a t r e u n i f i c a t i o n have 
f a i l e d based on the ev i d e n c e p r e s e n t e d a t t r i a l . 
F u r t h e r , the c o u r t f i n d s t h a t the [DHR] has made 
re a s o n a b l e e f f o r t s t o f i n a l i z e the permanency 
p l a n [ s ] f o r [J.B. and T.B.], and concurs w i t h the 
p l a n f o r the c h i l d [ r e n ] o f : a d o p t i o n by an 
i d e n t i f i e d r e s o u r c e . " 

The j u v e n i l e c o u r t ' s judgment i s c o n s i s t e n t w i t h a p p l i c a b l e 

law and f u l l y s u p p o r t e d by the ev i d e n c e p r e s e n t e d a t t r i a l . 

The j u v e n i l e c o u r t was p r e s e n t e d w i t h e v i d e n c e from which i t 

c o u l d r e a s o n a b l y have been c l e a r l y c o n v i n c e d t h a t the mother 

and the f a t h e r are f i n a n c i a l l y , m e n t a l l y , and e m o t i o n a l l y 

unable t o care f o r t h e i r c h i l d r e n . At the time of t r i a l , the 

mother was homeless and the f a t h e r was l i v i n g w i t h h i s 

p a r e n t s . A l t h o u g h b o t h p a r e n t s were then employed, t h e i r 
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employment h i s t o r y i s c heckered a t b e s t . Both p a r e n t s s u f f e r 

from c o g n i t i v e d e f i c i t s and e m o t i o n a l d i s t u r b a n c e s t h a t 

p r e v e n t them from t a k i n g care of themselves i n a h e a l t h y 

manner, much l e s s e n s u r i n g t h a t t h e i r c h i l d r e n t h r i v e i n a 

s a f e environment. See § 1 2 - 1 5 - 3 1 9 ( a ) ( 2 ) , A l a . Code 1975. 

The j u v e n i l e c o u r t a l s o c o u l d r e a s o n a b l y have been 

c l e a r l y c o n v i n c e d t h a t the f a t h e r had s e x u a l l y abused the 

c h i l d r e n and t h a t the mother had e i t h e r been w i l l f u l l y b l i n d 

t o the need t o p r o t e c t the c h i l d r e n from t h a t abuse or 

i n c a p a b l e of p r o t e c t i n g them from the abuse. See § 12-15-

3 1 9 ( a ) ( 3 ) , A l a . Code 1975. The mother i s a v i c t i m of p h y s i c a l 

abuse by the f a t h e r , y e t she m i n i m i z e d her i n j u r i e s and h i s 

f a u l t , and r e p e a t e d l y r e c o n c i l e d w i t h him, no doubt because 

she was f i n a n c i a l l y dependent upon him. The j u v e n i l e c o u r t 

was a u t h o r i z e d t o f i n d t h a t , because the mother c o u l d not 

p r o t e c t h e r s e l f from the f a t h e r , she d i d not have the c a p a c i t y 

t o p r o t e c t the c h i l d r e n from the r i s k of harm by the f a t h e r . 

A f o r t i o r i , because the mother r e f u s e d t o b e l i e v e t h a t the 

f a t h e r had abused the c h i l d r e n , she was unable t o p r o t e c t the 

c h i l d r e n from the abuse. See B.M. v. S t a t e , 895 So. 2d 319, 

334 ( A l a . C i v . App. 2004) ( h o l d i n g t h a t f a t h e r ' s r e f u s a l t o 
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b e l i e v e t h a t mother had p e r p e t r a t e d Munchausen's-syndrome-by-

pr o x y abuse on c h i l d i n d i c a t e d t h a t he c o u l d not p r o t e c t the 

c h i l d from abuse and t h a t he was, t h e r e f o r e , "unable or 

u n w i l l i n g t o d i s c h a r g e [ h i s ] r e s p o n s i b i l i t i e s t o and f o r the 

c h i l d " ) . 

A l t h o u g h the p a r e n t s completed many, i f not most, of 

DHR's s e r v i c e - p l a n r e q u i r e m e n t s — i n c l u d i n g a t t e n d i n g c l a s s e s 

on p a r e n t i n g s k i l l s , anger management, and domestic v i o l e n c e 

— they f a i l e d e i t h e r t o absorb the l e s s o n s p r e s e n t e d or t o 

a p p l y the l e s s o n s t o t h e i r own l i v e s . Thus, d e s p i t e DHR's 

h a v i n g made r e a s o n a b l e e f f o r t s f o r over f i v e y e a rs t o 

r e h a b i l i t a t e the p a r e n t s , those e f f o r t s had f a i l e d . See § 12-

15 - 3 1 9 ( a ) ( 7 ) , A l a . Code 1975. Moreover, the j u v e n i l e c o u r t 

c o u l d p r o p e r l y have determined t h a t the p a r e n t s ' r e f u s a l t o 

c o n t i n u e w i t h i n d i v i d u a l and c o u p l e s ' c o u n s e l i n g , a s e r v i c e 

t h a t might have h e l p e d them t o a p p l y what they had heard i n 

the c l a s s e s d e s c r i b e d above, i n d i c a t e s a l a c k of e f f o r t t o 

a d j u s t t h e i r c i r c u m s t a n c e s t o meet the needs of the c h i l d r e n . 

See § 12-15-319(a)(12), A l a . Code 1975. 
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The j u v e n i l e c o u r t ' s judgments s t a t e s u f f i c i e n t grounds, 

s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e , f o r the 

t e r m i n a t i o n of bot h p a r e n t s ' r i g h t s . 

IV. 

The p a r e n t s contend t h a t the j u v e n i l e c o u r t was not 

p r e s e n t e d w i t h c l e a r and c o n v i n c i n g e v i d e n c e t h a t no v i a b l e 

a l t e r n a t i v e s t o the t e r m i n a t i o n of p a r e n t a l r i g h t s e x i s t e d . 

C l e a r and c o n v i n c i n g e v i d e n c e i s " ' [ e ] v i d e n c e t h a t , when 

weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 

mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as t o each 

e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y as t o 

the c o r r e c t n e s s of the c o n c l u s i o n . ' " L.M. v. D.D.F., 840 So. 

2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 1975, § 

6-11-20(b) ( 4 ) ) . 

The f a t h e r i n s i s t s t h a t placement of the c h i l d r e n w i t h 

the p a t e r n a l grandmother was a v i a b l e a l t e r n a t i v e t o 

t e r m i n a t i o n of h i s r i g h t s . DHR's reasons f o r r e j e c t i n g the 

p a t e r n a l grandmother as a r e l a t i v e r e s o u r c e -- t h a t she had a 

p r i o r d o m e s t i c - v i o l e n c e o f f e n s e , t h a t her husband had a p r i o r 

c h i l d - a b u s e - a n d - n e g l e c t case w i t h DHR, and t h a t the p a t e r n a l 

grandmother h e r s e l f s u f f e r e d from m e n t a l - h e a l t h i s s u e s f o r 
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which she was not s e e i n g a d o c t o r -- c o u l d p r o p e r l y have been 

determined by the j u v e n i l e c o u r t t o be v a l i d . To have p l a c e d 

the c h i l d r e n w i t h a c u s t o d i a n whose d e f i c i t s m i r r o r e d those of 

the p a r e n t s from whose custody they had been removed would 

have been u n t h i n k a b l e . 

C i t i n g L.R. v. C.G., 78 So. 3d 436 ( A l a . C i v . App. 2011), 

the mother contends t h a t she was making p r o g r e s s toward b e i n g 

a b l e t o take care of the c h i l d r e n , and, she says, because b o t h 

c h i l d r e n were c u r r e n t l y p l a c e d i n t h e r a p e u t i c f o s t e r homes 

w i t h r e l a t i v e s , maintenance of the s t a t u s quo w h i l e she 

c o n t i n u e d t o make p r o g r e s s was a v i a b l e a l t e r n a t i v e t o the 

t e r m i n a t i o n of her r i g h t s . L.R. i s i n a p t . In t h a t case, the 

mother had r e c e i v e d a suspended sentence and was on p r o b a t i o n 

f o r a drug c o n v i c t i o n ; she was employed and had e s t a b l i s h e d a 

s t a b l e r e s i d e n c e . The c h i l d r e n were i n a s t a b l e environment 

w i t h the m a t e r n a l g r a n d p a r e n t s , and the mother " d e s i r e d t h a t 

she be a l l o w e d t o c o n t i n u e t o v i s i t w i t h the c h i l d r e n and 

develop her r e l a t i o n s h i p w i t h them as she c o n t i n u e d t o improve 

her c i r c u m s t a n c e s . " 78 So. 2d a t 443. In the p r e s e n t case, 

the mother had a s p o t t y t o n o n e x i s t e n t h i s t o r y of r e g u l a r 

employment. A t the time of t r i a l , she had been employed f o r 
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o n l y one week and her most r e c e n t p r i o r employment had l a s t e d 

o n l y e i g h t weeks. The mother, by her own a d m i s s i o n , was 

homeless, s t a y e d w i t h f r i e n d s , and l i v e d a t "no p a r t i c u l a r 

r e s i d e n c e . " At the time of t r i a l , J.B. was not i n a s t a b l e 

environment; he was h o s p i t a l i z e d i n the a c u t e - c a r e u n i t a t 

H i l l C r e s t , and any improvement i n h i s c o n d i t i o n would r e s u l t 

o n l y i n h i s b e i n g t r a n s f e r r e d t o another t r e a t m e n t c e n t e r 

w i t h i n the same h o s p i t a l . A l t h o u g h T.B. was c u r r e n t l y 

r e s i d i n g w i t h M.B. and Gl.B., J r . , a p a t e r n a l aunt and u n c l e 

who were w i l l i n g t o adopt him, L e s l i e Tyree t e s t i f i e d t h a t 

M.B. and Gl.B., J r . , were not w i l l i n g t o " t a k [ e ] permanent 

l e g a l c ustody" of T.B. because "they d i d not want t o have any 

i n t e r a c t i o n w i t h the b i o l o g i c a l f a m i l y . " 

F i n a l l y , the j u v e n i l e c o u r t was p r e s e n t e d w i t h e v i d e n c e 

from which i t c o u l d have found, c l e a r l y and c o n v i n c i n g l y , t h a t 

the mother had f a i l e d t o make any a p p r e c i a b l e p r o g r e s s toward 

b e i n g a b l e t o p a r e n t her c h i l d r e n . The ev i d e n c e i n d i c a t e d 

t h a t the mother had not o n l y c o n s i s t e n t l y d e n i e d or m i n i m i z e d 

the f a t h e r ' s p h y s i c a l abuse of her, but a l s o t h a t she had 

r e f u s e d t o e n t e r t a i n the i d e a t h a t the f a t h e r had s e x u a l l y 

abused the c h i l d r e n and, c o n s e q u e n t l y , t h a t she had been 
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d e r e l i c t i n a d h e r i n g t o the s a f e t y p l a n f o r the c h i l d r e n and 

the n o - c o n t a c t o r d e r under which the f a t h e r had been p l a c e d . 

The r e c o r d suggests t h a t Judge Storm was t aken aback when she 

l e a r n e d t h a t the mother had never seen or heard the c h i l d r e n ' s 

P r e s c o t t House i n t e r v i e w s y e t d e c l i n e d t o watch the v i d e o d i s c s 

of those i n t e r v i e w s . The j u v e n i l e c o u r t c o u l d p r o p e r l y have 

co n c l u d e d t h a t , u n l e s s the p a r e n t a l r i g h t s of b o t h the f a t h e r 

and the mother were t e r m i n a t e d , t h e r e was no guarantee t h a t 

the mother would not a l l o w the f a t h e r access t o the c h i l d r e n 

i n the f u t u r e . At t r i a l , the mother t e s t i f i e d t h a t she and 

the f a t h e r " s t i l l get a l o n g , " and she s a i d t h a t they had 

s e p a r a t e d o n l y i n o r d e r t o a l l o w her t o " t r y and get c ustody" 

of the c h i l d r e n . She s t a t e d t h a t she was not g e t t i n g any 

b e n e f i t from c o u n s e l i n g and t h a t she was "through w i t h " 

c o u n s e l i n g -- a s e r v i c e p r o v i d e d by DHR t h a t might have made 

a d i f f e r e n c e i n her l i f e and i n the l i v e s of her c h i l d r e n . 

The j u v e n i l e c o u r t ' s c o n c l u s i o n t h a t the e v i d e n c e c l e a r l y 

and c o n v i n c i n g l y demonstrated t h a t t h e r e were no v i a b l e 

a l t e r n a t i v e s t o t e r m i n a t i o n of the p a r e n t s ' r i g h t s i s 

s u p p o r t e d by the r e c o r d , and i t s judgments are due t o be 

u p h e l d . 
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2110550 — AFFIRMED. 

2110568 — AFFIRMED. 

Thompson, P.J., and Bryan, J . , concur. 

Moore, J . , concurs i n p a r t and concurs i n the r e s u l t i n 

p a r t , w i t h w r i t i n g . 

Thomas, J . , r e c u s e s h e r s e l f . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t 
i n p a r t . 

I concur as t o p a r t s I.B. and I I . of the main o p i n i o n . 

I concur i n the r e s u l t as t o the o t h e r p a r t s of the o p i n i o n . 

The r e c o r d shows t h a t , d u r i n g dependency p r o c e e d i n g s i n 

November 2010, Judge A l a n Summers, J r . , g r a n t e d the motion of 

J.B.B. and J.W.B. ("the p a r e n t s " ) t o have J.B., T.B., and Z.B. 

("the c h i l d r e n " ) i n t e r v i e w e d by an independent e x p e r t by 

December 21, 2010, so t h a t the p a r e n t s would have a " f a i r 

o p p o r t u n i t y t o r e b u t " the statements the c h i l d r e n had made 

r e g a r d i n g the f a t h e r ' s a l l e g e d s e x u a l abuse, c o n s i s t e n t w i t h 

§ 12-15-310(d), A l a . Code 1975. The p a r e n t s and the J e f f e r s o n 

County Department of Human Resources ("DHR"), however, c o u l d 

not agree on the e x p e r t . A f t e r a h e a r i n g i n May 2011, Judge 

Summers a p p o i n t e d Dr. Steven B e l l t o i n t e r v i e w the c h i l d r e n 

and o r d e r e d the p a r t i e s t o submit background r e p o r t s by June 

15, 2011, f o r Dr. B e l l t o r e v i e w b e f o r e the i n t e r v i e w s . 

I n s t e a d of complying w i t h t h a t o r d e r , DHR, unbeknownst t o the 

p a r e n t s , f i l e d p e t i t i o n s t o t e r m i n a t e the p a r e n t s ' p a r e n t a l 

r i g h t s on June 16, 2011. In the meantime, Dr. B e l l r e f u s e d 

the appointment and Judge Summers i n d i c a t e d t h a t he would 

choose and a p p o i n t a p s y c h o l o g i s t t o p e r f o r m the i n t e r v i e w s . 
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B e f o r e Judge Summers c o u l d s e l e c t a p s y c h o l o g i s t , on 

September 13, 2011, DHR s e r v e d the p a r e n t s w i t h the p e t i t i o n s 

to t e r m i n a t e t h e i r p a r e n t a l r i g h t s ; the t e r m i n a t i o n p e t i t i o n s 

were a s s i g n e d t o Judge Sandra Storm and were s e t f o r t r i a l on 

November 22, 2011. On October 24, 2011, the a t t o r n e y f o r the 

f a t h e r , who had p r e v i o u s l y been a p p o i n t e d as c o u n s e l f o r the 

f a t h e r as a r e s u l t of h i s b e i n g i n d i g e n t , moved t o withdraw 

from the case, c i t i n g h i s i n a b i l i t y t o r e p r e s e n t the f a t h e r 

because of the f a i l u r e of DHR and Judge Summers t o p r o v i d e the 

p a r e n t s w i t h an independent p s y c h o l o g i s t t o examine the 

c h i l d r e n . That motion was g r a n t e d on October 25, 2011. 

The f a t h e r was s u b s e q u e n t l y a p p o i n t e d a new a t t o r n e y . 

N e i t h e r the f a t h e r ' s new a t t o r n e y nor the mother's a t t o r n e y 

f i l e d any motions w i t h Judge Storm t o e n f o r c e Judge Summers's 

e a r l i e r o r d e r t o a p p o i n t an independent p s y c h o l o g i s t or 

r e q u e s t i n g t h a t Judge Storm a p p o i n t an independent 

p s y c h o l o g i s t . The a t t o r n e y s f o r the p a r e n t s a l s o d i d not f i l e 

a p e t i t i o n f o r a w r i t of mandamus w i t h t h i s c o u r t t o r e q u i r e 

such an appointment b e f o r e the t r i a l of the p e t i t i o n s t o 

t e r m i n a t e t h e i r p a r e n t a l r i g h t s . The a t t o r n e y s a l s o d i d not 

f i l e a motion i n l i m i n e t o e x c l u d e the statements of the 
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c h i l d r e n , which would have a l e r t e d Judge Storm of the i s s u e 

b e f o r e the commencement of the t r i a l . The a t t o r n e y s f o r the 

p a r e n t s f i r s t brought the i s s u e t o the a t t e n t i o n of Judge 

Storm a t the t r i a l d u r i n g the e x a m i n a t i o n of Deegan Malone, a 

sexual-abuse e x p e r t who was t e s t i f y i n g on b e h a l f of DHR. At 

t h a t p o i n t , Judge Storm o v e r r u l e d o b j e c t i o n s t o the statements 

coming i n t o e v i d e n c e , r e a s o n i n g t h a t the p a r e n t s had waived 

any o b j e c t i o n t o the t e s t i m o n y by f a i l i n g t o r a i s e the i s s u e 

b e f o r e then. 

I b e l i e v e t h a t the p a r e n t s t i m e l y a s s e r t e d t h e i r 

o b j e c t i o n s t o the a d m i s s i o n of the statements of the c h i l d r e n . 

O b j e c t i o n s must be " r a i s e d a t the p o i n t d u r i n g t r i a l when the 

o f f e r i n g of improper e v i d e n c e i s c l e a r . " See I I C h a r l e s W. 

Gamble and Robert J . Goodwin, M c E l r o y ' s Alabama Evidence § 

426.01(3) (6th ed. 2009). In L.A.C. v. S t a t e Department of  

Human Resources, 890 So. 2d 1026 ( A l a . C i v . App. 2003), t h i s 

c o u r t h e l d t h a t the mother i n t h a t case had made a t i m e l y 

o b j e c t i o n t o hea r s a y statements of a c h i l d r e g a r d i n g a l l e g e d 

s e x u a l abuse when the mother a s s e r t e d her o b j e c t i o n a t the 

t r i a l when an e x p e r t w i t n e s s was asked t o r e l a y those 

s t a t e m e n t s . S e c t i o n 12-15-310(d), A l a . Code 1975, does not 
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p r o v i d e t h a t a p a r e n t must r a i s e h i s or her o b j e c t i o n s t o such 

h e a r s a y statements b e f o r e t r i a l i n o r d e r t o p r e s e r v e those 

o b j e c t i o n s f o r t r i a l . Thus, I b e l i e v e Judge Storm e r r e d t o 

the e x t e n t t h a t she c o n c l u d e d t h a t the p a r e n t s had waived 

t h e i r o b j e c t i o n s by f a i l i n g t o r a i s e them b e f o r e the t r i a l on 

the p e t i t i o n s t o t e r m i n a t e t h e i r p a r e n t a l r i g h t s . 

N e v e r t h e l e s s , Judge Storm c o r r e c t l y d e termined t h a t the 

p a r e n t s had known s i n c e a t l e a s t November 2010 t h a t DHR 

p l a n n e d t o use the c h i l d r e n ' s statements a g a i n s t the p a r e n t s . 

Judge Storm a l s o r e c e i v e d i n f o r m a t i o n from the a t t o r n e y s f o r 

the p a r e n t s r e g a r d i n g the s t e p s t h a t the p a r e n t s and Judge 

Summers had taken t o secure an e x p e r t t o r e b u t DHR's e x p e r t ' s 

o p i n i o n s . Judge Storm d e t e r m i n e d t h a t i t would be u n f a i r a t 

t h a t p o i n t t o r e c e s s the t r i a l f o r the purpose of a l l o w i n g the 

p a r e n t s t o o b t a i n an e x p e r t t o i n t e r v i e w the c h i l d r e n . Judge 

Storm e s s e n t i a l l y r u l e d t h a t the p a r e n t s had been g i v e n an 

adequate o p p o r t u n i t y t o o b t a i n an e x p e r t t o r e b u t the 

statements of the c h i l d r e n but had not a v a i l e d themselves 

f u l l y of t h a t o p p o r t u n i t y . Given the f a i l u r e of the a t t o r n e y s 

f o r the p a r e n t s t o f i l e any motions or p e t i t i o n s w i t h e i t h e r 

the j u v e n i l e c o u r t or t h i s c o u r t t o compel the s e l e c t i o n of an 

43 



2110550 and 2110568 

independent p s y c h o l o g i s t , d e s p i t e two months' n o t i c e t h a t the 

t r i a l was s c h e d u l e d f o r November 2011, I r e l u c t a n t l y must 

agree w i t h Judge Storm and f i n d t h a t the p a r e n t s were g i v e n a 

f a i r o p p o r t u n i t y t o r e b u t the statements of the c h i l d r e n so 

t h a t t h e i r o b j e c t i o n s , a l t h o u g h not waived, were due t o be 

o v e r r u l e d . 

I n e v e r t h e l e s s p o i n t out t h a t i t was the i n t e n t i o n of 

Judge Summers t o p r o v i d e the p a r e n t s w i t h an independent 

p s y c h o l o g i s t , which he c o n s i d e r e d n e c e s s a r y t o comply w i t h § 

12-15-310(d). The p a r e n t s never o b t a i n e d an e x p e r t f o r a 

v a r i e t y of r e a s o n s , none of which r e s u l t e d from t h e i r own 

conduct, and most of which can be blamed on i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l . As a r e s u l t , t h e y d i d not r e c e i v e the 

f a i r t r i a l c o n templated by Judge Summers. We cannot r e v e r s e 

the judgments on t h a t ground, however, because the p a r e n t s d i d 

not move the j u v e n i l e c o u r t t o s e t a s i d e i t s judgments due t o 

i n e f f e c t i v e a s s i s t a n c e of c o u n s e l and t h a t i s s u e i s not b e f o r e 

us on t h i s a p p e a l . 
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