
REL: 09/14/2012 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
SPECIAL TERM, 2012 

2110585 

Paul Murphy Brantley et a l . 

v. 

Carl O. Meeks et a l . 

Appeal from Shelby C i r c u i t Court 
(CV-07-900023) 

THOMPSON, P r e s i d i n g Judge. 

T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . In the p r e v i o u s o p i n i o n , t h i s c o u r t e x p l a i n e d the 

p r o c e d u r a l h i s t o r y of the l i t i g a t i o n as f o l l o w s : 



2110585 

" P a u l Murphy B r a n t l e y a p p e a l [ e d ] from the 
judgment of the S h e l b y C i r c u i t C o u r t i n f a v o r of 
P r u d e n t i a l R e l o c a t i o n , I n c . ( ' P r u d e n t i a l ' ) , f o r whom 
G e r a l d P. Scrushy and K i m b e r l y B. Scrushy [ w e r e ] 
s u b s t i t u t e d on a p p e a l . 1 B r a n t l e y a l s o a p p e a l [ e d ] 
from a s e p a r a t e judgment of the t r i a l c o u r t e n t e r e d 
i n f a v o r of C a r l O. Meeks and P a t r i c i a Meeks i n the 
same l i t i g a t i o n . T h i s c o u r t c o n s o l i d a t e d the 
a p p e a l s , and, f o r the reasons s e t f o r t h h e r e i n , we 
d i s m i s s them. 

" G e n e r a l l y , when r e s o l v i n g an a p p e a l i n v o l v i n g 
m u l t i p l e p a r c e l s of r e a l p r o p e r t y , i t i s somewhat 
d i f f i c u l t t o d e s c r i b e the r e l a t i v e l o c a t i o n s of the 
v a r i o u s p a r c e l s of p r o p e r t y a t i s s u e . F o r purposes 
of t h e s e a p p e a l s , we w i l l s i m p l i f y the p r e s e n t 
m a t t e r by s t a t i n g t h a t the a p peals i n v o l v e two 
p a r c e l s of p r o p e r t y , an easement, and a road. 
P a r c e l A l i e s t o the n o r t h of p a r c e l B. P a r c e l B i s 
b o r d e r e d on the south by a county highway. A 
6 0 - f o o t easement connects P a r c e l A t o the highway. 
The easement runs the l e n g t h of p a r c e l B a l o n g i t s 
w e s t e r n boundary. 

" B r a n t l e y ' s p r e d e c e s s o r s i n i n t e r e s t owned 
p a r c e l A and p a r c e l B. Those p r e d e c e s s o r s conveyed 
p a r c e l B t o Guy Burns, S r . , and Guy Burns, J r . , 
r e s e r v i n g t o themselves a 2 0 - f o o t easement a c r o s s 
p a r c e l B t o a ccess the highway. The l o c a t i o n of the 
easement was not d e f i n e d . 

" I n F e b r u a r y 1982, the Burnses conveyed p a r c e l 
B t o J.C. White and C a r o l White, s u b j e c t t o the 
u n d e f i n e d easement. In 1983, the Whites conveyed t o 
B r a n t l e y ' s p r e d e c e s s o r s the p r e s e n t l y e x i s t i n g 
6 0 - f o o t easement. The deed con v e y i n g the easement 
read s , i n p a r t : ' G r a n t o r s g r a n t h e r e i n an easement 
a c r o s s [ p a r c e l B ] o n l y f o r the purpose of g a i n i n g 
a c cess t o g r a n t e e ' s p r o p e r t y [ ( p a r c e l A ) ] . Grantees 
h e r e i n agree t o abandon any o t h e r means of a ccess t o 
s a i d p r o p e r t y h e r e t o f o r e r e s e r v e d a c r o s s [ p a r c e l 
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" I n 1984, P a u l B r a n t l e y and one of h i s f a m i l y 
members, B i l l y B r a n t l e y , purchased p a r c e l A. In 
1998, t h e y s u b d i v i d e d i t i n t o m u l t i p l e l o t s . At 
some p o i n t , B r a n t l e y b u i l t a 1 0 -foot-wide a s p h a l t 
d r i v e w a y t h r o u g h the easement from p a r c e l A t o the 
county highway. 

" I n January 2006, the Whites conveyed p a r c e l B 
t o M a v e r i c k E n t e r p r i s e s , LLC ( ' M a v e r i c k ' ) . In A p r i l 
2006, M a v e r i c k conveyed a p o r t i o n of p a r c e l B t o 
R o n a l d Walker and K a t h e r i n e Walker. T h e r e a f t e r , 
M a v e r i c k began c o n s t r u c t i n g a house f o r the Walkers 
on t h e i r l o t . M a v e r i c k s u b d i v i d e d the p o r t i o n of 
p a r c e l B t h a t i t c o n t i n u e d t o own. In May 2006, 
M a v e r i c k s o l d two of the newly d i v i d e d p o r t i o n s of 
p a r c e l B t o C a r l Dewayne Meeks and Sandra Meeks and 
two o t h e r newly d i v i d e d p o r t i o n s of p a r c e l B t o C a r l 
O. Meeks and P a t r i c i a Meeks. 

"On January 22, 2007, the Walkers f i l e d an 
a c t i o n a g a i n s t B r a n t l e y . They a l l e g e d t h a t i n 
November 2006 B r a n t l e y e n t e r e d t h e i r p r o p e r t y and 
c u t down t h r e e l a r g e t r e e s l o c a t e d on the easement, 
d e s p i t e the f a c t t h a t the t r e e s d i d not i m p a i r h i s 
a c cess t o h i s p r o p e r t y . 

" B r a n t l e y f i l e d an answer and a c o u n t e r c l a i m . 
In the c o u n t e r c l a i m , B r a n t l e y added M a v e r i c k and 
Kenneth C a r t e r , M a v e r i c k ' s managing member, as 
c o u n t e r c l a i m d e f e n d a n t s . B r a n t l e y a l l e g e d t h a t , i n 
r e t a l i a t i o n f o r B r a n t l e y ' s c u t t i n g down the t h r e e 
t r e e s l o c a t e d i n the easement, C a r t e r shot s e v e r a l 
h o l e s i n B r a n t l e y ' s water l i n e , d e s t r o y i n g i t . On 
March 30, 2007, the Walkers f i l e d a motion t o 
d i s m i s s B r a n t l e y ' s c o u n t e r c l a i m , a r g u i n g t h a t 
B r a n t l e y ' s c o u n t e r c l a i m d i d not seek r e l i e f a g a i n s t 
them. 

"On June 21, 2007, B r a n t l e y f i l e d an amendment 
t o h i s answer and h i s c o u n t e r c l a i m . In i t , he 
a l l e g e d t h a t C a r t e r had begun s u b d i v i d i n g p a r c e l B. 
B r a n t l e y a s s e r t e d t h a t he and h i s a t t o r n e y had 
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n o t i f i e d C a r t e r of h i s o b j e c t i o n t o C a r t e r ' s p l a n n e d 
use of the d r i v e w a y on the easement and t o C a r t e r ' s 
a d v e r t i s i n g t o o t h e r s a r i g h t t o use t h a t driveway. 
B r a n t l e y a l l e g e d t h a t he had been h a r a s s e d and 
i n t i m i d a t e d by the W a l k e r s , C a r t e r , and M a v e r i c k and 
t h a t t h e y had damaged and d e s t r o y e d p o r t i o n s of the 
dr i v e w a y B r a n t l e y had c o n s t r u c t e d . 

"On June 26, 2007, the p a r t i e s f i l e d a 
s t i p u l a t i o n of d i s m i s s a l w i t h p r e j u d i c e as t o a l l 
the c l a i m s between the Walkers and B r a n t l e y , and 
t h e y r e q u e s t e d t h a t the r e m a i n i n g p a r t i e s be 
r e a l i g n e d t o show B r a n t l e y as the p l a i n t i f f and 
C a r t e r and M a v e r i c k as d e f e n d a n t s . On August 5, 
2007, the t r i a l c o u r t e n t e r e d an o r d e r d i s m i s s i n g 
w i t h p r e j u d i c e the c l a i m s between the Walkers and 
B r a n t l e y and r e a l i g n i n g the r e m a i n i n g p a r t i e s as 
t h e y had r e q u e s t e d . 

"On November 13, 2007, the Walkers s o l d t h e i r 
p r o p e r t y t o P r u d e n t i a l . 

"On August 27, 2009, B r a n t l e y f i l e d an amended 
c o m p l a i n t i n which he added C a r l O. Meeks, P a t r i c i a 
Meeks, and P r u d e n t i a l as d e f e n d a n t s . He a l l e g e d 
t h a t the dri v e w a y he had c o n s t r u c t e d through the 
easement was a ' p r i v a t e r o a d , ' t h a t he had 
m a i n t a i n e d the easement f o r more than 20 y e a r s , t h a t 
he had p o s t e d 'no t r e s p a s s i n g ' s i g n s on the roa d on 
the easement, and t h a t he had p l a c e d a l o c k e d gate 
a c r o s s the road on the easement. He a s s e r t e d t h a t 
he had a ' p r e s c r i p t i v e r i g h t ' t o the easement and 
the r o a d a c r o s s i t . B r a n t l e y a l l e g e d t h a t the 
Meekses were t r y i n g t o s e l l t h e i r p r o p e r t y and t h a t 
they had been a d v i s i n g o t h e r s t h a t the roa d on the 
easement was a v a i l a b l e t o access t h e i r p r o p e r t y . 
B r a n t l e y a l l e g e d t h a t C a r l O. Meeks had removed and 
damaged B r a n t l e y ' s s i g n s i n d i c a t i n g t h a t the road i n 
the easement was p r i v a t e . B r a n t l e y a s s e r t e d the 
a l l e g a t i o n s i n h i s p r e v i o u s amended c o u n t e r c l a i m 
r e g a r d i n g C a r t e r and M a v e r i c k . He a l l e g e d t h a t 
C a r t e r , M a v e r i c k , and C a r l O. Meeks had h a r a s s e d and 
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i n t i m i d a t e d him and t h a t they had damaged and 
d e s t r o y e d p o r t i o n s of the roa d on the easement. He 
sought a d e c l a r a t i o n t h a t the roa d on the easement 
was a ' p r i v a t e road' and t h a t the 60 - f o o t easement 
was 'an e x c l u s i v e easement of P l a i n t i f f P a u l 
B r a n t l e y f o r the B r a n t l e y F a m i l y S u b d i v i s i o n . ' He 
a l s o sought an award of damages a g a i n s t C a r t e r , 
M a v e r i c k , and the Meekses. 

"On September 28, 2009, C a r l O. Meeks f i l e d a 
s e p a r a t e a c t i o n a g a i n s t B r a n t l e y . That a c t i o n was 
a s s i g n e d case number CV-09-900726. I n h i s 
c o m p l a i n t , Meeks sought a d e c l a r a t o r y judgment 
d e f i n i n g the easement as p e r m i s s i v e i n n a t u r e , 
d e f i n i n g i t as s o l e l y f o r i n g r e s s and e g r e s s , 
p r o h i b i t i n g B r a n t l e y from a s s e r t i n g e x c l u s i v e 
c o n t r o l over the easement, and o r d e r i n g B r a n t l e y t o 
cease and d e s i s t from h a r a s s i n g Meeks and o t h e r s who 
used the easement and t o remove a l l of the signage 
B r a n t l e y had p l a c e d on the easement. Meeks a l s o 
sought an o r d e r from the c o u r t e n j o i n i n g B r a n t l e y 
from h a r a s s i n g him and o t h e r s u s i n g the easement, 
from p l a c i n g s i g n s on the easement w i t h o u t Meeks's 
w r i t t e n p e r m i s s i o n , and from e x e r c i s i n g any c o n t r o l 
over the easement beyond the mere use of the 

"On October 13, 2009, B r a n t l e y f i l e d a motion t o 
d i s m i s s Meeks's a c t i o n on the b a s i s t h a t B r a n t l e y ' s 
a c t i o n had been pending b e f o r e Meeks's a c t i o n was 
i n i t i a t e d and s h o u l d t h e r e f o r e cause Meeks's a c t i o n 
t o abate. A l t e r n a t i v e l y , he argued t h a t Meeks's 
a c t i o n s h o u l d be c o n s o l i d a t e d w i t h h i s a c t i o n . 
Meeks f i l e d a response i n which he i n d i c a t e d t h a t , 
a t the time he f i l e d h i s a c t i o n , he was unaware t h a t 
B r a n t l e y had added him as a p a r t y i n B r a n t l e y ' s 
amended c o m p l a i n t . He agreed t h a t h i s a c t i o n s h o u l d 
be c o n s o l i d a t e d w i t h B r a n t l e y ' s a c t i o n . 
S u b s e q u e n t l y , the t r i a l c o u r t c o n s o l i d a t e d 
B r a n t l e y ' s a c t i o n w i t h Meeks's a c t i o n and i n d i c a t e d 
t h a t B r a n t l e y ' s motion t o d i s m i s s Meeks's a c t i o n was 
moot. 
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"On October 22, 2009, P r u d e n t i a l f i l e d a motion 
t o d i s m i s s p u r s u a n t t o Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . 
P., and a s u p p o r t i n g b r i e f . P r u d e n t i a l argued t h a t 
the amended c o m p l a i n t made no c l a i m s a g a i n s t 
P r u d e n t i a l and t h a t i t d i d not demand a judgment 
a g a i n s t P r u d e n t i a l . P r u d e n t i a l a l s o argued t h a t 
B r a n t l e y c o u l d not s t a t e f a c t s s u f f i c i e n t t o c o n v e r t 
h i s 'express, p e r m i s s i v e easement from 1983' i n t o an 
' e x c l u s i v e easement by p r e s c r i p t i o n . ' F i n a l l y , 
P r u d e n t i a l a s s e r t e d t h a t B r a n t l e y ' s c l a i m s a g a i n s t 
i t were b a r r e d by the d o c t r i n e of r e s j u d i c a t a based 
on the d i s m i s s a l w i t h p r e j u d i c e of B r a n t l e y ' s c l a i m s 
a g a i n s t the Walkers, P r u d e n t i a l ' s p r e d e c e s s o r s i n 
i n t e r e s t . To i t s s u p p o r t i n g b r i e f , P r u d e n t i a l 
a t t a c h e d deeds i n i t s c h a i n of t i t l e . 

" B r a n t l e y f i l e d a response t o P r u d e n t i a l ' s 
motion t o d i s m i s s i n which he appeared t o argue t h a t 
the easement was p r i v a t e and r e s e r v e d f o r h i s 
e x c l u s i v e use and t h a t the owners of the s u b s e r v i e n t 
p r o p e r t i e s were not e n t i t l e d t o use the easement and 
the r o a d t h a t ran through the easement. B r a n t l e y 
argued t h a t h i s c l a i m s a g a i n s t P r u d e n t i a l were not 
b a r r e d by the d o c t r i n e of r e s j u d i c a t a because the 
d i s m i s s a l as t o the Walkers r e l a t e d o n l y t o t h e i r 
c l a i m t h a t B r a n t l e y had c u t down some t r e e s i n the 
easement, because t h e r e had not been a f i n a l 
judgment i n the m a t t e r , and because t h e r e was no 
i d e n t i t y of the p a r t i e s . I n su p p o r t of h i s response 
t o the motion t o d i s m i s s , B r a n t l e y a t t a c h e d an 
a f f i d a v i t , e x e c u t e d by B i l l y B r a n t l e y , D a v i d E i l a n d , 
and h i m s e l f . I n p a r t , t h a t a f f i d a v i t r e a d : 

"'Our names are P a u l B r a n t l e y , B i l l y 
B r a n t l e y , and D a v i d E i l a n d . P a u l B r a n t l e y 
and B i l l y B r a n t l e y are the owners of the 
B r a n t l e y F a m i l y S u b d i v i s i o n and have been 
s i n c e 1984. The p r o p e r t y was purchased a t 
t h a t time from P a u l B r a n t l e y , R a l p h E. 
Coleman, and J . S h e r r i l l Hancock. The 
p r o p e r t y c o n s i s t e d of 41.7 a c r e s . We had 
our homes b u i l t and l o c a t e d on the f a m i l y 
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s u b d i v i s i o n and have l i v e d t h e r e from 1985 
f o r w a r d and have been i n p o s s e s s i o n of the 
p r o p e r t y s i n c e t h a t t i m e . D a v i d E i l a n d 
p u r c h a s e d l o t 3 which i s 5.43 a c r e s i n 1998 
and had l i v e d on the p r o p e r t y and been i n 
p o s s e s s i o n of the same s i n c e t h a t t i m e . I n 
o r d e r t o access the p r o p e r t y , we b u i l t a 60 
f o o t r i g h t of way w i t h a p e r s o n a l 10 f o o t 
a s p h a l t d r i v e way a l o n g w i t h a 3 i n c h water 
l i n e f o r u t i l i t y purposes and power l i n e s 
f o r p e r s o n a l u s e . The county r e q u i r e d the 
60 f o o t r i g h t of way t o e s t a b l i s h the 
F a m i l y S u b d i v i s i o n i n 1998 

"' The County a c c e p t e d the 
s u b d i v i s i o n w i t h the p r i v a t e d r i v e b e i n g 
p r i v a t e l y m a i n t a i n e d and the County t o have 
no r e s p o n s i b i l i t y f o r i t s maintenance and 
upkeep. 

" ' S i n c e t h a t time and p r i o r t h e r e t o , 
a c c e s s has been by p r i v a t e r o a d and 
m a i n t a i n e d by the a f f i a n t s . The p r i v a t e 60 
f o o t r i g h t of way has a t e n f o o t a s p h a l t 
d r i v e which was b u i l t and p a i d f o r by 
a f f i a n t , P a u l B r a n t l e y , and had been t a k e n 
care [ o f ] by the a f f i a n t s and t h e i r 
f a m i l i e s . 

"'The p r o p e r t y has been p o s t e d a t a l l 
times as a p r i v a t e road and access has been 
c o n t r o l l e d a t v a r i o u s times by a c a b l e d 
e n t r a n c e and v i d e o s u r v e i l l a n c e . Our 
mai l b o x e s are l o c a t e d on County Road 22 and 
our garbage c o l l e c t i o n i s a t County Road 
22. We have no p u b l i c t r a f f i c and have had 
none f o r th e s e 22 years of our s o l e 
ownership. A f f i a n t P a u l B r a n t l e y i s 
f a m i l i a r w i t h the p r e v i o u s usage of s a i d 
road and p r i o r t o t h i s time the ro a d has 
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been p r i v a t e as h i s f a m i l y has owned the 
p r o p e r t y s i n c e the 1930s. The r i g h t of way 
and p r i v a t e r o a d was d e s i g n a t e d 60 f e e t t o 
the west s i d e of the p r o p e r t y i n the 
1980s.' 

" B r a n t l e y a l s o a t t a c h e d t o the response s e v e r a l 
p i c t u r e s of the roa d on the easement and deeds 
i n d i c a t i n g how the p r o p e r t i e s a t i s s u e had been 
t r a n s f e r r e d over t i m e . 

" P r u d e n t i a l f i l e d a r e p l y i n su p p o r t of i t s 
motion t o d i s m i s s i n which i t argued, among o t h e r 
t h i n g s , t h a t , i n d e c i d i n g the motion t o d i s m i s s , 
'the Court can s i m p l y r e v i e w the e x p r e s s easement, 
note i t s c l a r i t y and determine as a m a t t e r of law 
t h a t the easement i s not e x c l u s i v e which w i l l 
d i s p o s e of the m a t t e r . ' I t argued t h a t ' [ t ] h e 
easement i s c l e a r and unambiguous on i t s f a c e and 
g i v e s no one -- i n c l u d i n g B r a n t l e y — an e x c l u s i v e 
r i g h t of a c c e s s . ' 

"On January 12, 2010, the Meekses f i l e d a motion 
t o d i s m i s s o r , i n the a l t e r n a t i v e , f o r a summary 
judgment. They adopted P r u d e n t i a l ' s arguments i n 
sup p o r t of i t s motion t o d i s m i s s as w e l l as the 
m a t e r i a l P r u d e n t i a l s u b m i t t e d i n su p p o r t of t h a t 
motion. The Meekses argued t h a t , based on the 
ev i d e n c e P r u d e n t i a l and B r a n t l e y had s u b m i t t e d , 
B r a n t l e y d i d not have an e x c l u s i v e easement over the 
s e r v i e n t p r o p e r t y . 

" B r a n t l e y f i l e d a response t o the Meekses' 
motion i n which he adopted the response he had f i l e d 
t o P r u d e n t i a l ' s motion. To h i s response, B r a n t l e y 
a t t a c h e d a copy of a s u b d i v i s i o n p l a t t h a t , when 
c o n s i d e r e d i n c o n j u n c t i o n w i t h o t h e r e v i d e n c e the 
p a r t i e s had s u b m i t t e d , demonstrated t h a t o n l y 
P r u d e n t i a l and the Meekses owned p o r t i o n s of the 
o r i g i n a l s e r v i e n t e s t a t e t hrough which the easement 
ran and t h a t M a v e r i c k no l o n g e r owned any p o r t i o n of 
the o r i g i n a l s e r v i e n t e s t a t e . 

8 



2110585 

"On Feb r u a r y 19, 2010, the t r i a l c o u r t e n t e r e d 
an o r d e r g r a n t i n g P r u d e n t i a l ' s motion and d i s m i s s i n g 
B r a n t l e y ' s a c t i o n a g a i n s t i t . The t r i a l c o u r t 
c e r t i f i e d the judgment as f i n a l p u r s u a n t t o Rule 
5 4 ( b ) , A l a . R. C i v . P. B r a n t l e y f i l e d an a p p e a l t o 
the supreme c o u r t of t h a t o r d e r ; t h a t c o u r t 
t r a n s f e r r e d B r a n t l e y ' s a p p e a l t o t h i s c o u r t p u r s u a n t 
t o § 12-2-7(6), A l a . Code 1975. 

"On A p r i l 30, 2010, the t r i a l c o u r t g r a n t e d the 
Meekses' motion and e n t e r e d a summary judgment i n 
t h e i r f a v o r as t o a l l B r a n t l e y ' s c l a i m s a g a i n s t 
them. The t r i a l c o u r t c e r t i f i e d the summary 
judgment as f i n a l p u r s u a n t t o Rule 5 4 ( b ) . The t r i a l 
c o u r t i n d i c a t e d t h a t C a r l O. Meeks's c l a i m s a g a i n s t 
B r a n t l e y , which the t r i a l c o u r t r e f e r r e d t o as a 
c o u n t e r c l a i m , were s t a y e d pending any appea l of the 
summary judgment. B r a n t l e y f i l e d an appea l of the 
t r i a l c o u r t ' s judgment t o the supreme c o u r t , which 
t r a n s f e r r e d the a p p e a l t o t h i s c o u r t p u r s u a n t t o § 
12-2-7(6). T h i s c o u r t c o n s o l i d a t e d B r a n t l e y ' s 
a p p e a l s . 

" 1The Scrushys are s u c c e s s o r s i n i n t e r e s t t o 
p r o p e r t y t h a t P r u d e n t i a l had owned t h a t had formed 
the b a s i s of B r a n t l e y ' s c l a i m s a g a i n s t P r u d e n t i a l . " 

B r a n t l e y v. Scrushy, 57 So. 2d 787, 788-91 ( A l a . C i v . App. 

2010). In t h a t case, t h i s c o u r t d i s m i s s e d the two appeals 

from the two s e p a r a t e summary-judgment o r d e r s a f t e r c o n c l u d i n g 

t h a t the o r d e r s from which the appeals were taken were not 

s u f f i c i e n t l y f i n a l t o su p p o r t the a p p e a l s . B r a n t l e y v. 

Scrushy, su p r a . S p e c i f i c a l l y , the c o u r t h e l d t h a t the 

Meekses' c o u n t e r c l a i m s a g a i n s t B r a n t l e y , which were not 
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addr e s s e d i n the A p r i l 30, 2010, summary-judgment o r d e r , were 

too c l o s e l y i n t e r t w i n e d w i t h the c l a i m s r e s o l v e d i n the two 

o r d e r s so as t o make the p u r p o r t e d Rule 54(b) c e r t i f i c a t i o n s 

i n a p p r o p r i a t e . 

A f t e r t h i s c o u r t i s s u e d i t s c e r t i f i c a t e of judgment i n 

B r a n t l e y v. Scrushy, s u p r a , B r a n t l e y amended h i s c o m p l a i n t t o 

add a d d i t i o n a l p l a i n t i f f s ; those p l a i n t i f f s are owners of 

p r o p e r t y o r i g i n a l l y owned by B r a n t l e y but s u b d i v i d e d by him. 

In t h a t amended c o m p l a i n t , B r a n t l e y and the o t h e r p l a i n t i f f s 

( h e r e i n a f t e r t o g e t h e r r e f e r r e d t o as "the B r a n t l e y 

p l a i n t i f f s " ) sought a judgment d e c l a r i n g t h a t the easement was 

p r i v a t e and a p p l i e d o n l y t o the p r o p e r t y owned by the B r a n t l e y 

p l a i n t i f f s . The B r a n t l e y p l a i n t i f f s a l l e g e d t h a t the 

defendants who owned p r o p e r t y near the easement had f a i l e d t o 

c r e a t e an easement on t h e i r own p r o p e r t y , as they had agreed 

t o do i n o b t a i n i n g p e r m i s s i o n from the county t o s u b d i v i d e 

t h e i r p r o p e r t y . We note t h a t the r e c o r d i n d i c a t e s t h a t the 

Scrushys were added as p a r t i e s i n the t r i a l c o u r t as a r e s u l t 

of a l l e g a t i o n s a g a i n s t them made i n the t r i a l c o u r t i n the 

B r a n t l e y p l a i n t i f f s ' amended c o m p l a i n t . 
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The Meekses moved t o renew t h e i r summary-judgment motion 

and moved t o s t r i k e the B r a n t l e y p l a i n t i f f s ' amended 

c o m p l a i n t . The B r a n t l e y p l a i n t i f f s then f i l e d a motion 

s e e k i n g t o be a l l o w e d t o amend B r a n t l e y ' s c o m p l a i n t . B r a n t l e y 

l a t e r moved t o compel the d e p o s i t i o n s of the Meekses, and the 

Meekses opposed t h a t motion. The t r i a l c o u r t d e n i e d the 

motion t o compel. 

On F e b r u a r y 16, 2012, the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r of the Meekses on B r a n t l e y ' s c l a i m s and 

n o ted t h a t the Meekses' c l a i m s a g a i n s t B r a n t l e y were d i s m i s s e d 

w i t h o u t p r e j u d i c e . The t r i a l c o u r t a l s o g r a n t e d the Meekses' 

motion t o s t r i k e the B r a n t l e y p l a i n t i f f s ' c o m p l a i n t and d e n i e d 

the B r a n t l e y p l a i n t i f f s ' motion t o amend the c o m p l a i n t . The 

t r i a l c o u r t then d e t e r m i n e d t h a t t h e r e was no j u s t reason f o r 

d e l a y , and i t c e r t i f i e d the F e b r u a r y 16, 2012, summary-

judgment o r d e r as f i n a l p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . 

P. The B r a n t l e y p l a i n t i f f s t i m e l y appealed, and the a p p e a l was 

t r a n s f e r r e d t o t h i s c o u r t by the supreme c o u r t , p u r s u a n t t o 

§ 12-2-7(6), A l a . Code 1975. 

I n i t i a l l y , we note t h a t i n t h e i r b r i e f on a p p e a l the 

B r a n t l e y p l a i n t i f f s do not argue t h a t the t r i a l c o u r t e r r e d i n 
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s t r i k i n g t h e i r amended c o m p l a i n t , which e f f e c t i v e l y d e n i e d a l l 

of them except B r a n t l e y the s t a t u s of p l a i n t i f f s i n the 

a c t i o n . The arguments a s s e r t e d i n the a p p e l l a n t s ' b r i e f 

p e r t a i n o n l y t o i s s u e s r e l e v a n t t o B r a n t l e y , and, f o r t h a t 

reason, i n t h i s o p i n i o n , we r e f e r t o the arguments on a p p e a l 

as b e i n g a s s e r t e d by B r a n t l e y . 

As i n B r a n t l e y v. Scrushy, s u p r a , none of the p a r t i e s has 

a d d r e s s e d the q u e s t i o n whether the o r d e r e n t e r e d by the t r i a l 

c o u r t i s s u f f i c i e n t l y f i n a l t o s u p p o r t t h i s a p p e a l . B r a n t l e y  

v. Scrushy, 57 So. 3d a t 791-92. The t r i a l c o u r t d i d not 

a l t e r i t s F e b r u a r y 19, 2010, o r d e r , made f i n a l p u r s u a n t t o 

Rule 5 4 ( b ) , i n f a v o r of P r u d e n t i a l on B r a n t l e y ' s c l a i m s 

a g a i n s t t h a t d e f e n d a n t . 1 The F e b r u a r y 16, 2012, o r d e r , a l s o 

1We note t h a t under Rule 2 5 ( c ) , A l a . R. C i v . P., an a c t i o n 
may be c o n t i n u e d a g a i n s t a defendant who has t r a n s f e r r e d h i s , 
her, or i t s i n t e r e s t i n the a c t i o n i f no motion t o s u b s t i t u t e 
p a r t i e s i s made, or i f the t r i a l c o u r t d e n i e s such a motion. 
See American C r e d i t Co. of Alabama, I n c . v. B r a d f o r d , 414 So. 
2d 119, 121 ( A l a . C i v . App. 1982) ("'The most s i g n i f i c a n t 
f e a t u r e of Rule 25(c) i s t h a t i t does not r e q u i r e t h a t 
a n y t h i n g be done a f t e r an i n t e r e s t has been t r a n s f e r r e d . The 
a c t i o n may be c o n t i n u e d by or a g a i n s t the o r i g i n a l p a r t y , and 
the judgment w i l l be b i n d i n g on h i s s u c c e s s o r i n i n t e r e s t even 
though he i s not named. An o r d e r of j o i n d e r i s merely a 
d i s c r e t i o n a r y d e t e r m i n a t i o n by the t r i a l c o u r t t h a t the 
t r a n s f e r e e ' s presence would f a c i l i t a t e the conduct of the 
l i t i g a t i o n . ' " ( q u o t i n g 7A Wright & M i l l e r , F e d e r a l P r a c t i c e  
and Procedure § 1958, a t p. 6 6 4 ) ) . See a l s o Ex p a r t e Simmons, 
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c e r t i f i e d as f i n a l p u r s u a n t t o Rule 5 4 ( b ) , d i s p o s e d of a l l 

the c l a i m s r e m a i n i n g between the Meekses and B r a n t l e y . The 

c l a i m s the t r i a l c o u r t r e s o l v e d i n i t s F e b r u a r y 19, 2010, 

summary-judgment o r d e r and i t s F e b r u a r y 16, 2012, summary-

judgment o r d e r a l l p e r t a i n t o the p a r t i e s ' r i g h t s i n the 

easement. The o n l y c l a i m s t h a t remained pending were those i n 

which B r a n t l e y sought monetary damages from C a r l O. Meeks, 

C a r t e r , and M a v e r i c k on h i s c l a i m s of harassment and damage t o 

p r o p e r t y . A c c o r d i n g l y , we conclude t h a t those o r d e r s are 

s u f f i c i e n t l y f i n a l t o s u p p o r t t h i s a p p e a l . 

On a p p e a l , B r a n t l e y argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t he was not e n t i t l e d t o what he r e f e r s t o as 

a " r e s e r v e d easement." See R e p u b l i c S t e e l Corp. v. Payne, 272 

A l a . 483, 487, 132 So. 2d 581, 584 (1961) ("The r u l e seems t o 

791 So. 2d 371, 382 ( A l a . 2000) ("Rule 25(c) c l e a r l y a l l o w s 
Simmons, upon remand, t o c o n t i n u e her a c t i o n a g a i n s t [the 
o r i g i n a l defendant] or move the t r i a l c o u r t t o s u b s t i t u t e or 
j o i n [ p o s s i b l e a s s i g n e e s of the o r i g i n a l d e f e n d a n t ] . " ) . Thus, 
a l t h o u g h the t r i a l c o u r t d i d not f o r m a l l y s u b s t i t u t e the 
Scrushys f o r P r u d e n t i a l , the o r d e r p e r t a i n i n g t o P r u d e n t i a l 
d i s p o s e s of any c l a i m a g a i n s t the Scrushys t h a t B r a n t l e y might 
m a i n t a i n w i t h r e g a r d t o the o r i g i n a l c l a i m s a g a i n s t 
P r u d e n t i a l . For the purposes of r e s o l v i n g t h i s a p p e a l , and i n 
l i n e w i t h B r a n t l e y v. Scrushy, we a g a i n r e f e r t o P r u d e n t i a l or 
the Scrushys as " P r u d e n t i a l . " 
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be w e l l s e t t l e d t h a t an easement may be the s u b j e c t of a 

r e s e r v a t i o n ; and t h a t a r e s e r v a t i o n of an easement i n a deed 

by which l a n d s are conveyed i s e q u i v a l e n t , f o r the purpose of 

the c r e a t i o n of the easement, t o an ex p r e s s g r a n t of the 

easement by the grantee of the l a n d s . " ) . The substance of 

B r a n t l e y ' s argument on t h i s i s s u e i s t h a t the r e s e r v a t i o n of 

the easement i n B r a n t l e y ' s deed conveyed t o him a " p r i v a t e " or 

e x c l u s i v e r i g h t t o use the easement and t h a t t h a t r i g h t 

p r e c l u d e s the r i g h t s of o t h e r s , even the s e r v i e n t owners, t o 

use the easement. The 1983 deed t h a t conveyed the c u r r e n t 60-

f o o t easement t o B r a n t l e y ' s p r e d e c e s s o r s - i n - i n t e r e s t p r o v i d e d , 

i n r e l e v a n t p a r t : " G r a n t o r s g r a n t h e r e i n an easement a c r o s s 

[ p a r c e l B] o n l y f o r the purpose of g a i n i n g access t o g r a n t e e ' s 

p r o p e r t y . Grantees h e r e i n agree t o abandon any o t h e r means of 

access t o s a i d p r o p e r t y h e r e t o f o r e r e s e r v e d a c r o s s [ p a r c e l 

B ] . " The deed c o n t a i n s no mention t h a t the r i g h t s of the 

s e r v i e n t - e s t a t e owners were c u r t a i l e d w i t h r e g a r d t o the 

easement. 

On a p p e a l , B r a n t l e y c i t e s Arp v. Edmonds, 706 So. 2d 736 

( A l a . C i v . App. 1997). In t h a t case, the deed awarding 

p r o p e r t y t o the A r p s ' p r e d e c e s s o r s - i n - i n t e r e s t p r o v i d e d f o r a 
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2 5 - f o o t easement a c r o s s the p r o p e r t y owned by the Edmondses. 

The Arps and o t h e r s used a d i r t r o a d t o access t h e i r p r o p e r t y 

from 1971 u n t i l 1993, when the Edmondses " e r a d i c a t e d " the d i r t 

r oad and c o n s t r u c t e d another road t o ac c e s s the A r p s ' 

p r o p e r t y ; Mr. Edmonds e x p l a i n e d t h a t the new ro a d i n c r e a s e d 

the v a l u e of h i s p r o p e r t y . The t r i a l c o u r t found i n f a v o r of 

the Edmondses, but our supreme c o u r t r e v e r s e d . In r e a c h i n g 

i t s h o l d i n g , our supreme c o u r t c o n c l u d e d t h a t the Arps had 

demonstrated the c r e a t i o n of an easement by i m p l i c a t i o n by 

p r e s e n t i n g " s u b s t a n t i a l e v i d e n c e of u n i t y of ownership, t h a t 

the d i r t r o a d was used o p e n l y and c o n t i n u o u s l y s i n c e 1971, 

t h a t the easement was n e c e s s a r y t o reach the A r p s ' p r o p e r t y , 

and t h a t the t r i a l c o u r t m i s a p p l i e d the law t o the f a c t s . " 

Arp v. Edmonds, 706 So. 2d a t 739. 

B r a d l e y contends t h a t he had used h i s easement as had the 

Arps i n Arp v. Edmonds, s u p r a . However, i t i s u n c l e a r how 

t h a t argument a s s i s t s B r a n t l e y ' s p o s i t i o n on a p p e a l . Arp v.  

Edmonds, supr a , does not address the r i g h t s of the s e r v i e n t -

e s t a t e owner i n the easement by i m p l i c a t i o n . 

In i t s o r d e r s i n f a v o r of P r u d e n t i a l and the Meekses, the 

t r i a l c o u r t r e l i e d upon B l a l o c k v. Conzelman, 751 So. 2d 2 
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( A l a . 1999). In t h a t case, the Conzelmans had an easement 

over a p o r t i o n of B l a l o c k ' s p r o p e r t y , and a l l the p a r t i e s used 

t h a t easement as a driveway t o access t h e i r r e s p e c t i v e homes. 

B l a l o c k made p l a n s t o c o n s t r u c t a c i r c u l a r d r i v e w a y t h a t 

would connect t o the easement. The Conzelmans i n i t i a t e d an 

a c t i o n t o b l o c k t h a t proposed c o n s t r u c t i o n , c i t i n g the damage 

t o the t r e e s and landscape near the easement t h a t would o c c u r . 

The t r i a l c o u r t h e l d t h a t B l a l o c k c o u l d not c o n s t r u c t the 

proposed c i r c u l a r d riveway, c o n c l u d i n g t h a t the Conzelmans had 

e s t a b l i s h e d t h a t they had a r i g h t t o e x c l u s i v e use of the 

easement, e i t h e r t hrough t h e i r deed or through t h e i r 

p r e s c r i p t i v e use of the easement. Our supreme c o u r t r e j e c t e d 

b o t h of those c o n c l u s i o n s and r e v e r s e d . 

In B l a l o c k v. Conzelman, sup r a , the r e l e v a n t deed 

r e s e r v e d t o the Conzelmans' p r e d e c e s s o r s - i n - i n t e r e s t an 

easement " f o r i n g r e s s and e g r e s s t o and from" the p r o p e r t y 

owned by the Conzelmans. 751 So. 2d a t 3. Our supreme c o u r t 

c o n c l u d e d t h a t t h a t language d i d not c r e a t e an e x c l u s i v e 

easement i n f a v o r of the Conzelmans; i t e x p l a i n e d : 

"The g e n e r a l r u l e i n Alabama and elsewhere i s 
' t h a t the [fee] owner of a s e r v i e n t e s t a t e may 
h i m s e l f use the l a n d upon which an easement has been 
d e d i c a t e d so l o n g as such r i g h t does not c o n f l i c t 
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w i t h the purpose and c h a r a c t e r of the easement.' 
Duke v. Pine C r e s t Homes, I n c . , 358 So. 2d 148, 150 
( A l a . 1978) (emphasis added); see C a r t e r v.  
S t r i n g f e l l o w , 293 A l a . 525, 306 So. 2d 273 (1975) 
('The r i g h t t o use the l a n d on which an easement has 
been d e d i c a t e d remains i n the owner of the s e r v i e n t 
e s t a t e so l o n g as such r i g h t does not c o n f l i c t w i t h 
the purpose and c h a r a c t e r of the easement'); and 
C o l l i n s v. Alabama Power Co., 214 A l a . 643, 108 So. 
868 (1926). Moreover, '[a] p r i n c i p l e of c o n c u r r e n t , 
r a t h e r than e x c l u s i v e , use u n d e r l i e s the law 
c o n c e r n i n g easement.' McMahon v. Hines, 298 I l l . 
App. 3d 231, 239, 697 N.E.2d 1199, 1206, 232 I l l . 
Dec. 269, 276 (1998). ' T h e r e f o r e , use of an 
easement by b o t h landowners must be p e r m i t t e d i n 
accordance w i t h t h e i r i n d i v i d u a l i n t e r e s t s . ' I d .  
See a l s o Fedorko P r o p e r t i e s , I n c . v. C.F. Zurn &  
A s s o c s . , 720 A.2d 147 (Pa. Super. 1998) (the mere 
use of the term ' e x c l u s i v e easement' i n an easement 
conveyance d i d not 'grant an easement e x c l u s i v e of 
the s e r v i e n t e s t a t e ' ) . N o t h i n g i n the deeds 
c o n v e y i n g l o t s 1 and 2 suggests the Conzelmans' 
easement was g r a n t e d or r e s e r v e d e x c l u s i v e l y f o r 
them." 

B l a l o c k v. Conzelman, 751 So. 2d a t 5-6. In t h a t case, the 

c o u r t a l s o h e l d t h a t the Conzelmans had an easement f o r the 

purposes of a c c e s s i n g t h e i r p r o p e r t y and t h a t t h a t easement 

d i d not e x t e n d t o a l l o w them t o p r e s e r v e the t r e e s and 

l andscape t h a t d i d not a f f e c t t h e i r use of the easement. 

The supreme c o u r t a l s o r e j e c t e d the Conzelmans' argument 

t h a t t h e i r h a v i n g m a i n t a i n e d the l a n d s c a p i n g near the easement 

f o r a number of y e ars c o n v e r t e d the easement i n t o a 
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p r e s c r i p t i v e easement i n t h e i r f a v o r . B l a l o c k v. Conzelman, 

su p r a . The supreme c o u r t e x p l a i n e d : 

"'[A] p o s s e s s i o n p e r m i s s i v e i n i t s i n c e p t i o n cannot 
become adverse t o the owner u n t i l a p o s i t i v e 
a s s e r t i o n of a r i g h t h o s t i l e t o the owner i s brought 
t o him.' Monaghan v. Wagner, 487 So. 2d 815, 819 
(Miss. 1986), c i t i n g W i l l i a m s v. P a t t e r s o n , 198 
M i s s . 120, 21 So. 2d 477 (1945); see a l s o T a y l o r v.  
S.S. Kresge Co., 326 Mich. 580, 40 N.W.2d 636 
(1950). ' O r d i n a r y a c t s of ownership, ----- -c o n s i s t e n t 
w i t h p e r m i s s i v e p o s s e s s i o n , are not s u f f i c i e n t t o 
c o n s t i t u t e an adverse h o l d i n g capable of ever 
r i p e n i n g i n t o a t i t l e . ' H a r k i n s & Co. v. L e w i s , 535 
So. 2d 104, 117 ( A l a . 1988) (emphasis added)." 

B l a l o c k v. Conzelman, 751 So. 2d a t 5. 

The f a c t s of t h i s case are on p o i n t w i t h those of B l a l o c k  

v. Conzelman, sup r a . The deeds a t i s s u e i n t h i s case awarded 

B r a n t l e y an easement t o access h i s p r o p e r t y . Under B l a l o c k v.  

Conzelman, sup r a , the s e r v i e n t - e s t a t e owner a l s o has the r i g h t 

t o use the easement t o the e x t e n t t h a t t h a t use does not 

c o n f l i c t w i t h the purpose of the easement. B l a l o c k v.  

Conzelman, 751 So. 2d a t 6 ("[P]ursuant t o the g e n e r a l r u l e , 

the p a r t i e s have c o n c u r r e n t r i g h t s t o the use of the easement, 

and n e i t h e r p a r t y can p r e v e n t the o t h e r from u s i n g the 

easement i n a manner c o n s i s t e n t w i t h the purposes f o r which 

the easement was c r e a t e d . Thus, the e x i s t e n c e of the easement 

c r e a t e s mutual r i g h t s and o b l i g a t i o n s . " ) . In t h i s case, the 
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easement i s b e i n g used by the p a r t i e s h a v i n g an i n t e r e s t i n 

the p r o p e r t i e s a d j a c e n t t o the easement as a driveway t o 

access t h e i r p r o p e r t i e s . B r a n t l e y has not a l l e g e d t h a t the 

easement i s b e i n g used i n a manner i n c o n s i s t e n t w i t h i t s 

purpose; r a t h e r , he a l l e g e s o n l y t h a t t h e r e are more p r o p e r t y 

owners u s i n g the easement as a driveway. The r i g h t t o t h a t 

a d d i t i o n a l use, however, was a f f o r d e d t o the Meekses and o t h e r 

owners of the p r o p e r t y s u b d i v i d e d from p a r c e l B, the s e r v i e n t 

e s t a t e . We conclude t h a t the t r i a l c o u r t c o r r e c t l y d e t e r m i n e d 

t h a t B l a l o c k v. Conzelman, sup r a , governs the f a c t s of t h i s 

case and, t h e r e f o r e , t h a t i t c o r r e c t l y e n t e r e d a summary 

judgment on the c l a i m s a t t e m p t i n g t o e s t a b l i s h the p a r t i e s ' 

r e s p e c t i v e r i g h t s i n the easement. T h e r e f o r e , we conclude 

t h a t the t r i a l c o u r t p r o p e r l y d e termined t h a t B r a n t l e y ' s deed 

d i d not p r o v i d e him or h i s s u c c e s s o r s - i n - i n t e r e s t a r i g h t t o 

e x c l u s i v e use of the easement. 

B r a n t l e y a l s o argues on a p p e a l t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment on h i s c l a i m s s e e k i n g t he 

i m p o s i t i o n of a p r e s c r i p t i v e easement. B r a n t l e y c i t e s B e l c h e r  

v. B e l c h e r , 284 A l a . 254, 224 So. 2d 613 (1969), i n which our 

supreme c o u r t a f f i r m e d a judgment f i n d i n g t h a t , under the 
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f a c t s i n t h a t case, the p l a i n t i f f s had demonstrated a r i g h t t o 

a p r e s c r i p t i v e easement. In t h a t case, the p l a i n t i f f s 

demonstrated t h a t t h e y and o t h e r s had used a road a c r o s s the 

d e f e n d a n t s ' p r o p e r t y f o r more than 20 years under a c l a i m of 

r i g h t . The supreme c o u r t r e j e c t e d the d e f e n d a n t s ' argument 

t h a t the use of the c l a i m e d easement was p e r m i s s i v e , n o t i n g 

t h a t the e v i d e n c e i n d i c a t e d t h a t the defendants knew about the 

use and d i d not o b j e c t t o i t , which, i t determined, d i d not 

n e c e s s a r i l y demonstrate a p e r m i s s i v e use. C i t i n g the ore 

tenus r u l e , the c o u r t a f f i r m e d . B e l c h e r v. B e l c h e r , s u p r a . 

A l s o , B r a n t l e y r e l i e s on A p l e y v. T a g e r t , 584 So. 2d 816 

( A l a . 1991), i n which the A p l e y s purchased p r o p e r t y upon which 

was a ro a d used by the T a g e r t s t o access t h e i r p r o p e r t y . The 

A p l e y s sued t o d e c l a r e t h e i r r i g h t s i n the easement and t o 

p r e v e n t the T a g e r t s from u s i n g the easement. The ev i d e n c e i n 

t h a t case i n d i c a t e d t h a t the T a g e r t s had used the p r o p e r t y f o r 

30 years t o g a i n access t o t h e i r p r o p e r t y . The supreme c o u r t 

h e l d t h a t the f a c t s of t h a t case w a r r a n t e d the i m p o s i t i o n of 

a p r e s c r i p t i v e easement i n f a v o r of the T a g e r t s because the 

T a g e r t s had used the roadway t o access t h e i r p r o p e r t y under a 

c l a i m of r i g h t . 
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Both B e l c h e r v. B e l c h e r , s u p r a , and A p l e y v. T a g e r t , 

s u p r a , are d i s t i n g u i s h a b l e from the f a c t s of t h i s case. In 

bot h of those c a s e s , the s e r v i e n t - e s t a t e owners were 

a t t e m p t i n g t o p r e v e n t the easement h o l d e r from u s i n g the 

easement. In t h i s case, none of the s e r v i e n t - e s t a t e owners 

are s e e k i n g t o p r e v e n t B r a n t l e y from u s i n g the easement t o 

access h i s p r o p e r t y . R a t h e r , B r a n t l e y i s s e e k i n g t o e s t a b l i s h 

a p r e s c r i p t i v e r i g h t t o h i s e x c l u s i v e use of the easement t o 

the e x c l u s i o n of the s e r v i e n t - e s t a t e owners. B e l c h e r v.  

B e l c h e r , s u p r a , and A p l e y v. T a g e r t , s u p r a , do not su p p o r t h i s 

c l a i m t o p r e v e n t the s e r v i e n t - e s t a t e owners from u s i n g the 

easement. 

Assuming, however, t h a t one c o u l d e s t a b l i s h a 

p r e s c r i p t i v e easement t h a t would p r e c l u d e the r i g h t s of the 

s e r v i e n t - e s t a t e owner t h r o u g h the t h e o r y of a p r e s c r i p t i v e 

easement, B r a n t l e y may not p r e v a i l on t h i s argument under the 

f a c t s of t h i s case. B r a n t l e y ' s r i g h t t o use the easement 

began w i t h p e r m i s s i v e use, i . e . , the g r a n t of the easement. 

Such p e r m i s s i v e use cannot be s a i d t o be adverse u n l e s s the 

s e r v i e n t - e s t a t e owner a s s e r t s i n some manner t h a t the easement 

h o l d e r l a c k e d the r i g h t t o use the easement. B l a l o c k v. 
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Conzelman, 751 So. 2d a t 5. B r a n t l e y argues t h a t h i s p o s t i n g 

of s i g n s and c o n s t r u c t i n g a paved driveway on the easement 

c o n s t i t u t e d e v i d e n c e of h i s adverse use. However, those 

a c t i o n s c o n s t i t u t e " ' [ o ] r d i n a r y a c t s of ownership, c o n s i s t e n t 

w i t h p e r m i s s i v e p o s s e s s i o n , ' " and d i d not cause B r a n t l e y ' s 

c l a i m t o use the easement t o become adverse t o t h a t of the 

s e r v i e n t e s t a t e . B l a l o c k v. Conzelman, 751 So. 2d a t 5 

(emphasis omitted) . We cannot agree w i t h B r a n t l e y t h a t he has 

demonstrated t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t he 

had not p r e s e n t e d s u f f i c i e n t e v i d e n c e of h i s adverse use of 

the easement so as t o wa r r a n t the i m p o s i t i o n of an e x c l u s i v e 

easement i n h i s f a v o r , i . e . , a r i g h t t o e x c l u d e the s e r v i e n t -

e s t a t e owners from u s i n g the easement. B l a l o c k v. Conzelman, 

su p r a . 

B r a n t l e y a l s o argues on a p p e a l t h a t the t r i a l c o u r t e r r e d 

i n d e t e r m i n i n g t h a t h i s c l a i m a g a i n s t P r u d e n t i a l was b a r r e d by 

the d o c t r i n e of res j u d i c a t a . 2 B r a n t l e y o r i g i n a l l y a s s e r t e d 

a c l a i m a g a i n s t the Walkers i n which he sought t o determine 

the p a r t i e s ' r i g h t s i n the easement a t i s s u e i n t h i s m a t t e r , 

and the Walkers sought damages from B r a n t l e y f o r removing 

2See supra note 1. 
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t r e e s from the easement. P r u d e n t i a l i s the Walkers' 

s u c c e s s o r - i n - i n t e r e s t . The t r i a l c o u r t e n t e r e d an o r d e r t h a t 

i n c o r p o r a t e d an agreement reached by B r a n t l e y and the Walkers 

and p r o v i d e d t h a t t h e i r r e s p e c t i v e c l a i m s were d i s m i s s e d w i t h 

p r e j u d i c e . B r a n t l e y argues on appe a l t h a t those c l a i m s were 

a c t u a l l y d i s m i s s e d w i t h o u t p r e j u d i c e , but the t r i a l c o u r t ' s 

o r d e r does not s u p p o r t t h a t argument. B r a n t l e y l a t e r added 

P r u d e n t i a l , as the Walkers' s u c c e s s o r - i n - i n t e r e s t , as a 

defendant i n one of h i s amended c o m p l a i n t s . 

In e n t e r i n g i t s F e b r u a r y 19, 2010, o r d e r i n f a v o r of 

P r u d e n t i a l , the t r i a l c o u r t d e t e r m i n e d t h a t B r a n t l e y had not 

a s s e r t e d any c l a i m a g a i n s t P r u d e n t i a l and, t h e r e f o r e , t h a t i t 

was a p p r o p r i a t e t o d i s m i s s P r u d e n t i a l from the a c t i o n . In 

a d d i t i o n , the t r i a l c o u r t found t h a t , even assuming t h a t 

B r a n t l e y had a s s e r t e d c l a i m s t h a t were c o g n i z a b l e , those 

c l a i m s had been ad d r e s s e d and r e s o l v e d as p a r t of the o r d e r i n 

f a v o r of the Walkers, P r u d e n t i a l ' s p r e d e c e s s o r s - i n - i n t e r e s t . 

In h i s b r i e f on a p p e a l , B r a n t l e y argues o n l y t h a t the t r i a l 

c o u r t e r r e d i n d e t e r m i n i n g t h a t h i s c l a i m s a g a i n s t P r u d e n t i a l 

were b a r r e d by the d o c t r i n e of r e s j u d i c a t a . However, we 

conclude t h a t the t r i a l c o u r t i s c o r r e c t t h a t B r a n t l e y f a i l e d 
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t o a s s e r t c l a i m s a g a i n s t P r u d e n t i a l t h a t p r o p e r l y sought 

r e l i e f , and, f o r t h a t reason, we need not re a c h the i s s u e 

whether any p u r p o r t e d c l a i m s B r a n t l e y might have a s s e r t e d 

a g a i n s t P r u d e n t i a l c o u l d be b a r r e d by the d o c t r i n e of r e s 

j u d i c a t a . 

In i t s F e b r u a r y 19, 2010, o r d e r , the t r i a l c o u r t s t a t e d : 

"The c o u r t f i r s t f i n d s t h a t B r a n t l e y makes no 
c l a i m and demands no judgment a g a i n s t P r u d e n t i a l 
R e l o c a t i o n , I n c . The o n l y mention of P r u d e n t i a l 
R e l o c a t i o n , I n c . , i n the Amended Complaint comes i n 
the i n t r o d u c t o r y p aragraph i n which B r a n t l e y merely 
d e s c r i b e s P r u d e n t i a l R e l o c a t i o n , I n c . ' s c o r p o r a t e 
s t a t u s and i d e n t i f i e s i t as the s u c e s s o r i n i n t e r e s t 
of p r o p e r t y owned by the Wa l k e r s . L i k e w i s e , 
B r a n t l e y ' s Second Amended Complaint a l l e g e s no c l a i m 
a g a i n s t P r u d e n t i a l R e l o c a t i o n ; t o the e x t e n t t h a t 
t h i s amendment seeks a d e c l a r a t i o n of the r i g h t s 
r e g a r d i n g t h i s easement, the Court d i s p o s e s of t h i s 
c l a i m h e r e i n . S i n c e B r a n t l e y makes no a l l e g a t i o n s 
of any a c t i o n s by P r u d e n t i a l R e l o c a t i o n , I n c . , t aken 
or not ta k e n i n d e r o g a t i o n of any laws or 
agreements, the Complaint s t a t e s no c l a i m a g a i n s t 
P r u d e n t i a l R e l o c a t i o n , I n c . , under Alabama Rule of 
C i v i l Procedure 1 2 ( b ) ( 6 ) . " 

Our r e v i e w of the r e c o r d on a p p e a l s u p p o r t s the t r i a l 

c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g the n a t u r e of B r a n t l e y ' s 

c l a i m s a g a i n s t P r u d e n t i a l i n h i s amended c o m p l a i n t i n which he 

f i r s t a s s e r t e d c l a i m s a g a i n s t P r u d e n t i a l . The e x i s t e n c e of a 

"second" amended c o m p l a i n t i n which B r a n t l e y a s s e r t e d c l a i m s 

a g a i n s t P r u d e n t i a l i s mentioned s e v e r a l times i n the r e c o r d on 
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a p p e a l ; those r e f e r e n c e s i n d i c a t e t h a t the "second amended 

c o m p l a i n t " was f i l e d a f t e r the August 27, 2009, amended 

c o m p l a i n t . We note t h a t i n a b r i e f i n su p p o r t of h i s j u r y 

demand, f i l e d on August 7, 2009, B r a n t l e y r e f e r s t o t h a t 

document, or one f i l e d contemporaneously, as a "second 

amending" c o m p l a i n t . T h i s c o u r t ' s c l e r k c o n t a c t e d the t r i a l 

c o u r t ' s c l e r k t o o b t a i n a document f i l e d on or a f t e r August 7, 

2009, t h a t might be a "second amended c o m p l a i n t , " but the 

t r i a l c o u r t ' s c l e r k was unable t o l o c a t e any such f i l i n g . I t 

was the r e s p o n s i b i l i t y of B r a n t l e y , as the a p p e l l a n t , t o 

ensure t h a t the r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o wa r r a n t 

a r e v e r s a l . J.B. v. Cleburne Cnty. Dep't of Human Res., 992 

So. 2d 34, 40-41 ( A l a . C i v . App. 2008). Thus, B r a n t l e y has 

f a i l e d t o demonstrate t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t he f a i l e d t o a s s e r t a v a l i d c l a i m f o r r e l i e f 

a g a i n s t P r u d e n t i a l . F u r t h e r , i n h i s b r i e f on a p p e a l , B r a n t l e y 

has not i d e n t i f i e d the n a t u r e of any c l a i m s he might have 

a s s e r t e d a g a i n s t P r u d e n t i a l . Given B r a n t l e y ' s argument t h a t 

h i s c l a i m s a g a i n s t P r u d e n t i a l are not b a r r e d by the o r d e r i n 

f a v o r of the Walkers, i t appears t h a t B r a n t l e y i n t e n d e d t o 

a s s e r t c l a i m s a g a i n s t P r u d e n t i a l s e e k i n g a d e t e r m i n a t i o n of 

25 



2110585 

the r i g h t s of the p a r t i e s i n the easement. However, as 

a l r e a d y s t a t e d , t h i s c o u r t has a f f i r m e d the t r i a l c o u r t ' s 

r e s o l u t i o n of the p a r t i e s ' r i g h t s i n the easement. Thus, even 

assuming t h a t B r a n t l e y had a s s e r t e d c o g n i z a b l e c l a i m s a g a i n s t 

P r u d e n t i a l c o n c e r n i n g whether P r u d e n t i a l had r i g h t s t o use the 

easement, those c l a i m s have been r e s o l v e d by t h i s c o u r t ' s 

a f f i r m a n c e of the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t B r a n t l e y 

d i d not have an e x c l u s i v e easement such t h a t he c o u l d p r e v e n t 

the s e r v i e n t - e s t a t e owners from u s i n g the easement. 

A c c o r d i n g l y , we conclude t h a t i t i s i r r e l e v a n t whether 

B r a n t l e y ' s c l a i m s a g a i n s t P r u d e n t i a l were b a r r e d by the 

d o c t r i n e of r e s j u d i c a t a . 

B r a n t l e y a l s o s t a t e s as an i s s u e t h a t the t r i a l c o u r t 

e r r e d i n d e n y i n g h i s motion t o compel the d e p o s i t i o n s of the 

Meekses; he f i l e d t h a t motion t o compel a f t e r t h i s c o u r t had 

d i s m i s s e d the o r i g i n a l a p p e a l i n B r a n t l e y v. Scrushy, s u p r a , 

and had remanded the cause back t o the t r i a l c o u r t . However, 

B r a n t l e y ' s b r i e f on a p p e a l does not s e t f o r t h an argument as 

t o t h a t i s s u e , and he c i t e s t o no a u t h o r i t y i n s u p p o r t of h i s 

g e n e r a l statement t h a t the t r i a l c o u r t e r r e d i n d e n y i n g the 

motion t o compel. For t h a t reason, we do not address t h a t 
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i s s u e . B e a c h c r o f t Props., LLP v. C i t y of A l a b a s t e r , 901 So. 

2d 703, 708 ( A l a . 2004) ( d e c l i n i n g t o address an argument not 

s u p p o r t e d by a u t h o r i t y and n o t i n g t h a t i t i s not the f u n c t i o n 

of an a p p e l l a t e c o u r t t o p e r f o r m an a p p e l l a n t ' s l e g a l 

r e s e a r c h ) . 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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