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MOORE, Judge. 

D.V. ("the mother") and W.C.C., Sr. ("the f a t h e r " ) , 

s e p a r a t e l y a p p e a l from a judgment of the C o l b e r t C i r c u i t C ourt 

t e r m i n a t i n g t h e i r p a r e n t a l r i g h t s t o W.C.C., J r . ("the 

c h i l d " ) , who was born on March 20, 2008. We a f f i r m . 

Background 

I n A p r i l 2008, the C o l b e r t County Department of Human 

Resources ("the C o l b e r t County DHR") f i l e d i n the C o l b e r t 

J u v e n i l e Court ("the j u v e n i l e c o u r t " ) a dependency p e t i t i o n 

a s s e r t i n g t h a t the c h i l d had t e s t e d p o s i t i v e f o r n a r c o t i c s a t 

h i s b i r t h and t h a t two s a f e t y p l a n s t h a t had been put i n t o 

p l a c e by the C o l b e r t County DHR w i t h the mother had f a i l e d . 1 

That dependency a c t i o n was a s s i g n e d case no. JU-08-141.01. 

The C o l b e r t County DHR was awarded custody of the c h i l d , and 

the c h i l d was p l a c e d w i t h f o s t e r p a r e n t s , L.S. and T.S., who 

l i v e d i n L a u d e r d a l e County. L.S., the f o s t e r f a t h e r , was a t 

t h a t time and a t a l l times r e l e v a n t t o t h i s a p p e a l employed by 

the L a u d e r d a l e County Department of Human Resources ("the 

La u d e r d a l e County DHR"); he s u p e r v i s e s caseworkers a s s i g n e d t o 

1The f a t h e r ' s p a t e r n i t y had not been a d j u d i c a t e d a t t h a t 
t i m e . 
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the f o s t e r - c a r e and p r o t e c t i v e - c a r e u n i t s i n the L a u d e r d a l e 

County DHR o f f i c e . 

On J u l y 14, 2009, the C o l b e r t County DHR f i l e d a p e t i t i o n 

s e e k i n g t o t e r m i n a t e the p a r e n t a l r i g h t s of the mother and the 

f a t h e r t o the c h i l d . That t e r m i n a t i o n p e t i t i o n was a s s i g n e d 

case no. JU-08-141.02. 

On F e b r u a r y 4, 2010, a f t e r an ore tenus h e a r i n g , the 

j u v e n i l e c o u r t e n t e r e d a judgment t e r m i n a t i n g the p a r e n t a l 

r i g h t s of the mother and the f a t h e r . The mother and the 

f a t h e r s e p a r a t e l y a p pealed from t h a t judgment t o t h i s c o u r t . 2 

The j u v e n i l e c o u r t d e termined t h a t the r e c o r d c o u l d not be 

c e r t i f i e d as adequate f o r an a p p e a l , and, as a r e s u l t , t h i s 

c o u r t , p u r s u a n t t o Rule 28(D), A l a . R. Juv. P., t r a n s f e r r e d 

the cause t o the C o l b e r t C i r c u i t C ourt ("the c i r c u i t c o u r t " ) 

f o r a t r i a l de novo. The c i r c u i t - c o u r t a c t i o n was a s s i g n e d 

case no. CV-10-107; however, the p a r t i e s a l s o r e f e r t o the 

p r o c e e d i n g s b e f o r e the c i r c u i t c o u r t as case no. JU-08-141.03. 

2R.R. and T.R., the c h i l d ' s 
had been a l l o w e d t o i n t e r v e n e i n 
j u v e n i l e c o u r t , a l s o f i l e d a 
F e b r u a r y 4, 2010, judgment. 
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B e g i n n i n g i n November 2011 and c o n c l u d i n g i n F e b r u a r y 

2012, the c i r c u i t c o u r t conducted a f o u r - d a y ore tenus h e a r i n g 

on the C o l b e r t County DHR's p e t i t i o n t o t e r m i n a t e the p a r e n t a l 

r i g h t s of the mother and the f a t h e r . On March 8, 2012, the 

c i r c u i t c o u r t e n t e r e d i t s judgment f i n d i n g t h a t the c h i l d was 

dependent; t h a t the mother and the f a t h e r were unable or 

u n w i l l i n g t o d i s c h a r g e t h e i r d u t i e s t o and f o r the c h i l d ; t h a t 

the p a r e n t s ' conduct or c o n d i t i o n was u n l i k e l y t o change; t h a t 

the C o l b e r t County DHR had made r e a s o n a b l e e f f o r t s t o 

r e h a b i l i t a t e the mother and the f a t h e r but t h a t those e f f o r t s 

had f a i l e d ; and t h a t no v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n of 

the p a r e n t s ' p a r e n t a l r i g h t s e x i s t e d t h a t would promote or be 

c o n s i s t e n t w i t h the c h i l d ' s b e s t i n t e r e s t s or f o s t e r h i s need 

f o r permanency. 3 Both the mother and the f a t h e r t i m e l y 

appealed. We have c o n s o l i d a t e d the a p p e a l s . 

2110590 — The Mother's Appeal 

The mother a p p e a l s , a r g u i n g t h a t the evi d e n c e a t t r i a l 

was i n s u f f i c i e n t t o e s t a b l i s h grounds f o r t e r m i n a t i o n and the 

l a c k of a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of her p a r e n t a l 

3On March 23, 2012, the c i r c u i t c o u r t e n t e r e d an amended 
judgment, making c l e r i c a l c o r r e c t i o n s t o the March 8, 2012, 
judgment, p u r s u a n t t o Rule 6 0 ( a ) , A l a . R. C i v . P. 
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r i g h t s . The mother a l s o m a i n t a i n s t h a t the c i r c u i t c o u r t 

e r r e d i n r e c e i v i n g e v i d e n c e from DHR workers who, she a l l e g e s , 

had a p a t e n t c o n f l i c t of i n t e r e s t . 

Grounds f o r T e r m i n a t i o n 

S e c t i o n 12-15-319, A l a . Code 1975, a p a r t of the Alabama 

J u v e n i l e J u s t i c e A c t ("the A J J A " ) , § 12-15-101 e t seq., A l a . 

Code 1975, p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) I f the j u v e n i l e c o u r t f i n d s from c l e a r and 
c o n v i n c i n g e v i d e n c e , competent, m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t the p a r e n t s of a c h i l d are 
unable or u n w i l l i n g t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d , or t h a t the 
conduct or c o n d i t i o n of the p a r e n t s r e n d e r s them 
unable t o p r o p e r l y care f o r the c h i l d and t h a t the 
conduct or c o n d i t i o n i s u n l i k e l y t o change i n the 
f o r e s e e a b l e f u t u r e , i t may t e r m i n a t e the p a r e n t a l 
r i g h t s of the p a r e n t s . In d e t e r m i n i n g whether or 
not the p a r e n t s are unable or u n w i l l i n g t o d i s c h a r g e 
t h e i r r e s p o n s i b i l i t i e s t o and f o r the c h i l d and t o 
t e r m i n a t e the p a r e n t a l r i g h t s , the j u v e n i l e c o u r t 
s h a l l c o n s i d e r the f o l l o w i n g f a c t o r s i n c l u d i n g , but 
not l i m i t e d t o , the f o l l o w i n g : 

"  

"(2) ... e x c e s s i v e use of a l c o h o l or 
c o n t r o l l e d s u b s t a n c e s , of a d u r a t i o n or 
n a t u r e as t o render the p a r e n t unable t o 
care f o r needs of the c h i l d . " 

The mother contends t h a t the c i r c u i t c o u r t i m p r o p e r l y 

t e r m i n a t e d her p a r e n t a l r i g h t s because, she says, the C o l b e r t 

County DHR based i t s p e t i t i o n s o l e l y on her a l l e g e d drug 
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dependency, which, she c l a i m s , was not proven t o be 

c o n t i n u i n g a t the time of the t r i a l . See D.O. v. Calhoun  

Cnty. Dep't of Human Res., 859 So. 2d 439, 444 ( A l a . C i v . App. 

2003) ("evidence of c u r r e n t c o n d i t i o n s or conduct r e l a t i n g t o 

a p a r e n t ' s i n a b i l i t y or u n w i l l i n g n e s s t o care f o r h i s or her 

c h i l d r e n i s i m p l i c i t i n the requirement t h a t t e r m i n a t i o n of 

p a r e n t a l r i g h t s be based on c l e a r and c o n v i n c i n g e v i d e n c e " ) . 

The u n d i s p u t e d e v i d e n c e i n the r e c o r d i n d i c a t e s t h a t the 

c h i l d t e s t e d p o s i t i v e f o r methadone and m a r i j u a n a a t b i r t h , 

i n d i c a t i n g t h a t the mother had used those drugs w h i l e 

pregnant. F o l l o w i n g h i s b i r t h , the c h i l d remained 

h o s p i t a l i z e d f o r two weeks t o d e a l w i t h the e f f e c t s of h i s 

exposure t o n a r c o t i c s i n u t e r o . A f t e r t h a t two-week p e r i o d , 

the mother moved i n w i t h the f a t h e r under the s u p e r v i s i o n of 

W.R., one of the mother's m a t e r n a l a u n t s , p u r s u a n t t o a s a f e t y 

p l a n d e v e l o p e d by the C o l b e r t County DHR. A f t e r r e c e i v i n g 

r e p o r t s of g u n f i r e i n the home from W.R., the C o l b e r t County 

DHR implemented a new s a f e t y p l a n r e q u i r i n g the mother and the 

c h i l d t o r e s i d e w i t h D.T., another of the mother's m a t e r n a l 

au n t s , w i t h o u t the f a t h e r . That p l a n f a i l e d , a c c o r d i n g t o 

C h a s i t y B u t l e r , a C o l b e r t County DHR s o c i a l worker, when the 
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mother l e f t the c h i l d l o c k e d i n a bedroom w i t h Da.V., her 

o l d e s t c h i l d , where D.T. c o u l d not reach the c h i l d . A t t h a t 

p o i n t , the C o l b e r t County DHR took the c h i l d i n t o c u s t o d y and 

p l a c e d the c h i l d i n f o s t e r c a r e . 

A n g e l G e i s k e , the d i r e c t o r of T u r n i n g Leaf T h e r a p e u t i c 

and S o c i a l S e r v i c e P r o v i d e r s , t e s t i f i e d t h a t she had performed 

a substance-abuse assessment on the mother a t the r e q u e s t of 

the C o l b e r t County DHR. Based on the i n f o r m a t i o n p r o v i d e d by 

the mother, Geiske c o n c l u d e d t h a t the mother c o u l d p a r t i c i p a t e 

i n an i n t e n s i v e o u t p a t i e n t - t r e a t m e n t program, but, Geiske 

t e s t i f i e d , she a l s o had d e termined t h a t , i f the mother was not 

m a i n t a i n i n g a b s t i n e n c e from o p i a t e s / o p i o i d s and m a r i j u a n a , the 

mother would need t o complete an i n p a t i e n t - t r e a t m e n t program. 

Gei s k e t e s t i f i e d t h a t , based on her e v a l u a t i o n , she c o n c l u d e d 

t h a t the mother was a t h i g h r i s k of a d d i c t i v e b e h a v i o r s . 

B u t l e r t e s t i f i e d t h a t , a l t h o u g h the mother had agreed t o 

e n r o l l a t the "Freedom House" i n p a t i e n t - t r e a t m e n t program i n 

June 2008, the mother e l e c t e d t o p a r t i c i p a t e i n an o u t p a t i e n t -

t r e a t m e n t program i n s t e a d . The C o l b e r t County DHR a d m i t t e d 

i n t o e v i d e n c e a l e t t e r d a t e d A p r i l 20, 2009, from Beth Sweat, 

the program c o o r d i n a t o r of Freedom House. In t h a t l e t t e r , 

7 



2110590 and 2110591 

Sweat s t a t e d t h a t , a l t h o u g h the mother had g r a d u a t e d from 

Freedom House's o u t p a t i e n t program, the mother had e x p e r i e n c e d 

i s s u e s w h i l e p a r t i c i p a t i n g i n the o u t p a t i e n t program and had 

f a i l e d t o r e p o r t o b t a i n i n g r e p e a t e d r e f i l l s of p a i n 

m e d i c a t i o n s and u s i n g p a i n m e d i c a t i o n on o t h e r o c c a s i o n s . As 

a r e s u l t , Sweat s t a t e d t h a t she had recommended t h a t the 

mother complete a r e s i d e n t i a l - r e h a b i l i t a t i o n program. 

B u t l e r a l s o t e s t i f i e d t h a t the mother had r e l a p s e d i n 

2009 and t h a t Freedom House and the C o l b e r t County DHR had 

i n s i s t e d t h a t the mother complete an i n p a t i e n t - t r e a t m e n t 

program but t h a t the mother had r e f u s e d , a g a i n c h o o s i n g t o 

complete an o u t p a t i e n t program. B u t l e r t e s t i f i e d t h a t 

c o m p l e t i o n of an i n p a t i e n t - t r e a t m e n t program remained a p a r t 

of the C o l b e r t County DHR's req u i r e m e n t s f o r the mother up 

u n t i l the t e r m i n a t i o n h e a r i n g , b u t , she s a i d , the mother had 

not c o m p l i e d w i t h t h a t r e q u i r e m e n t . 

A c c o r d i n g t o the mother, she c o u l d not be a d m i t t e d t o an 

i n p a t i e n t - t r e a t m e n t program w i t h o u t f a i l i n g a drug s c r e e n , 

and, she s a i d , she d i d not want t o t e s t p o s i t i v e . The mother 

t e s t i f i e d t h a t she had completed two o u t p a t i e n t - t r e a t m e n t 

programs, one a t Freedom House and another a t "RiverBend." 
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Records from T u r n i n g L e a f , which were i n t r o d u c e d i n t o 

e v i d e n c e , e s t a b l i s h e d t h a t T u r n i n g Leaf had conducted 27 drug 

s c r e e n s on the mother between A p r i l 23, 2008, and May 5, 2011. 

A c c o r d i n g t o G e i s k e , n i n e of those s c r e e n s had been "specimen 

p o s i t i v e " f o r some n a r c o t i c or drug and t h r e e had been 

" i n f e r r e d p o s i t i v e s . " 4 The r e m a i n i n g 15 of the mother's 27 

drug scre e n s had been n e g a t i v e . 

The mother t e s t i f i e d t h a t she had d i s p u t e d the r e s u l t s of 

many of those 12 p o s i t i v e drug s c r e e n s and t h a t , as a r e s u l t 

of what she d e s c r i b e d as r e p e a t e d f a l s e p o s i t i v e s on those 

drug s c r e e n s , she grew d i s t r u s t f u l of the C o l b e r t County DHR's 

drug s c r e e n e r s . The mother t e s t i f i e d t h a t , t o prove t h a t the 

r e s u l t s of the C o l b e r t County DHR's drug s c r e e n s were 

i n a c c u r a t e , she had s u b m i t t e d t o drug s c r e e n s conducted by 

independent drug s c r e e n e r s and t h a t those drug s c r e e n s had 

come back n e g a t i v e . She a d m i t t e d t h a t , a t some p o i n t , she had 

r e f u s e d t o submit t o any f u r t h e r drug s c r e e n s by the C o l b e r t 

4 G e i s k e e x p l a i n e d t h a t an " i n f e r r e d p o s i t i v e " i n d i c a t e d 
t h a t the mother had r e f u s e d t o be sc r e e n e d or had not r e t u r n e d 
T u r n i n g L e a f ' s c a l l w i t h i n a c e r t a i n p e r i o d and t h a t , p u r s u a n t 
to the agreement e n t e r e d i n t o by the mother, T u r n i n g Leaf 
i n f e r r e d t h a t she would have t e s t e d p o s i t i v e i f she had 
s u b m i t t e d t o the t e s t . G e i s k e t e s t i f i e d t h a t the time a l l o w e d 
f o r the r e t u r n c a l l was s e t by agreement. 
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County DHR's agent, but, the mother t e s t i f i e d , she had o f f e r e d 

t o o b t a i n an independent drug s c r e e n whenever the C o l b e r t 

County DHR wanted one. A c c o r d i n g t o G e i s k e , however, the 

mother's i n d e p e n d e n t l y o b t a i n e d drug s c r e e n s had not 

s p e c i f i c a l l y t e s t e d f o r methadone as had the drug s c r e e n s 

performed by T u r n i n g L e a f . 

A c c o r d i n g t o the mother, the C o l b e r t County DHR had not 

attempted t o r e h a b i l i t a t e her or t o r e u n i t e her w i t h the c h i l d 

s i n c e 2009. The mother t e s t i f i e d t h a t the C o l b e r t County DHR 

had not sought a drug s c r e e n from her f o r a t l e a s t s i x months 

p r e c e d i n g the t e r m i n a t i o n h e a r i n g . The mother a d m i t t e d t h a t , 

t h r e e months b e f o r e the t e r m i n a t i o n h e a r i n g , she had o b t a i n e d 

a n a r c o t i c p a i n m e d i c a t i o n from her p h y s i c i a n f o r her back 

p a i n ; she t e s t i f i e d , however, t h a t she was t a k i n g t h a t 

m e d i c a t i o n o n l y when needed. 5 

B u t l e r , however, t e s t i f i e d t h a t the mother had a d m i t t e d 

t o " b e i n g back on o p i a t e s , which she has been documented 

numerous times t o b e i n g an o p i a t e a d d i c t . " B u t l e r 

acknowledged t h a t the mother had a p r e s c r i p t i o n f o r the 

5 I t i s u n c l e a r whether the mother's t e s t i m o n y was i n t e n d e d 
t o r e f e r t o the November 2011 or t o the F e b r u a r y 2012 h e a r i n g 
d a t e . 
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o p i a t e s , b u t , B u t l e r t e s t i f i e d , t h a t usage was c o n s i d e r e d t o 

be a r e l a p s e because the mother was an o p i a t e a d d i c t . B u t l e r 

a l s o t e s t i f i e d t h a t the mother had r e f u s e d a t o t a l of e i g h t 

drug s c r e e n s between the December 2009 t e r m i n a t i o n h e a r i n g i n 

the j u v e n i l e c o u r t and May 2011. B u t l e r acknowledged t h a t , as 

of May 2011, the C o l b e r t County DHR had stopped s e n d i n g a 

t e c h n i c i a n t o the mother's r e s i d e n c e t o p e r f o r m drug s c r e e n s 

because of s a f e t y concerns prompted by the i n t i m i d a t i n g and 

t h r e a t e n i n g b e h a v i o r s of the mother and her paramour, L.R., 

w i t h whom the mother was l i v i n g . B u t l e r e x p l a i n e d t h a t the 

mother had r e f u s e d t o submit t o a drug s c r e e n as r e c e n t l y as 

Feb r u a r y 2012 a t the N o r t h Alabama V i s i t a t i o n C e n t e r , where 

she e x e r c i s e d v i s i t a t i o n w i t h the c h i l d . 

Based on the f o r e g o i n g e v i d e n c e , the c i r c u i t c o u r t 

r e a s o n a b l y c o u l d have been c l e a r l y c o n v i n c e d t h a t the mother 

s u f f e r s from an a d d i c t i o n t o o p i a t e s t h a t had d i r e c t l y harmed 

the c h i l d w h i l e i n u t e r o and t h a t c o n t i n u e d t o expose the 

c h i l d t o harm even up t o the time of the t r i a l . See M.H. v.  

J e f f e r s o n Cnty. Dep't of Human Res., 42 So. 3d 1291, 1294 

( A l a . C i v . App. 2010) ("If a f a c t - f i n d e r r e a s o n a b l y c o u l d have 

been c l e a r l y c o n v i n c e d from the e v i d e n c e i n the r e c o r d t h a t a 
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p a r e n t i s u n w i l l i n g or unable t o d i s c h a r g e h i s or her p a r e n t a l 

r e s p o n s i b i l i t i e s t o and f o r the c h i l d , t h i s c o u r t may not 

r e v e r s e a judgment t e r m i n a t i n g p a r e n t a l r i g h t s a r i s i n g from 

ore tenus p r o c e e d i n g s i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s 

c a s e . " ) . The mere f a c t t h a t the C o l b e r t County DHR d i d not 

o b t a i n a p o s i t i v e drug t e s t from the mother showing she had 

abused i l l e g a l drugs i n the two years p r e c e d i n g the t r i a l on 

i t s p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s , as the 

mother argues, does not r e q u i r e t h i s c o u r t t o i g n o r e the o t h e r 

e v i d e n c e t e n d i n g t o prove t h a t the mother had not overcome her 

a d d i c t i o n t o l e g a l drugs by the time of the t r i a l , which 

e v i d e n c e the c i r c u i t c o u r t o b v i o u s l y found c l e a r and 

c o n v i n c i n g . 

The mother n e v e r t h e l e s s contends t h a t her p a r e n t a l r i g h t s 

c o u l d not be t e r m i n a t e d because she i s c u r r e n t l y e x e r c i s i n g 

c u s t o d y of her two o t h e r c h i l d r e n , one of which was born a f t e r 

the c h i l d , w i t h the a p p r o v a l of the F r a n k l i n County Department 

of Human Resources ("the F r a n k l i n County DHR"). The mother 

argues t h a t i t would be i n c o n s i s t e n t f o r the S t a t e t o conclude 

t h a t she i s capable of c a r i n g f o r her two o t h e r c h i l d r e n w h i l e 
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at the same time f i n d i n g her i n c a p a b l e of c a r i n g f o r the c h i l d 

such t h a t her p a r e n t a l r i g h t s s h o u l d be t e r m i n a t e d . 

The e v i d e n c e r e l a t i n g t o t h a t argument shows t h a t the 

mother has two o t h e r c h i l d r e n who were l i v i n g w i t h her and 

L.R., her paramour, i n F r a n k l i n County a t the time of the 

t r i a l . The o l d e r c h i l d was 15 a t the time of the t r i a l , and 

the younger c h i l d was 2. A c c o r d i n g t o the mother, the 

F r a n k l i n County DHR had opened dependency cases on those 

c h i l d r e n and had p l a c e d "FOCUS" workers i n the home t o 

s u p e r v i s e the mother's p a r e n t i n g . At some p o i n t , the mother 

t e s t i f i e d , those c h i l d r e n had been r e t u r n e d t o her 

u n r e s t r i c t e d c u s t o d y based, i n p a r t , on the FOCUS r e p o r t s . 

N e i t h e r p a r t y i n t r o d u c e d any r e c o r d s from FOCUS, the F r a n k l i n 

County DHR, or the F r a n k l i n J u v e n i l e Court i n r e g a r d t o the 

o t h e r c h i l d r e n , and n e i t h e r p a r t y p r e s e n t e d any e v i d e n c e 

r e g a r d i n g the c o n d i t i o n s and c i r c u m s t a n c e s under which those 

c h i l d r e n were r e s i d i n g a t the time of the t r i a l . 

The mother has not d i r e c t e d us t o any s t a t u t e or caselaw 

t h a t p r e v e n t s a c o u r t from t e r m i n a t i n g a p a r e n t ' s p a r e n t a l 

r i g h t s t o one c h i l d s o l e l y because the p a r e n t i s c u r r e n t l y 

e x e r c i s i n g c u s t o d y as t o o t h e r c h i l d r e n . See Rule 28(a) (10), 

13 
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A l a . R. App. P. A d m i t t e d l y , i t appears i n c o n s i s t e n t f o r a 

c o u r t t o t e r m i n a t e a p a r e n t ' s p a r e n t a l r i g h t s t o one c h i l d 

w h i l e t h a t p a r e n t r e t a i n s those r i g h t s as t o o t h e r c h i l d r e n . 

However, the r e c o r d does not i n d i c a t e t h a t the F r a n k l i n County 

DHR or the F r a n k l i n J u v e n i l e Court had the same i n f o r m a t i o n 

and e v i d e n c e b e f o r e i t as was p r e s e n t e d a t the a d j u d i c a t o r y 

h e a r i n g b e f o r e the c i r c u i t c o u r t . The r e c o r d a l s o does not 

r e v e a l whether the F r a n k l i n County DHR and the F r a n k l i n 

J u v e n i l e Court had a d d i t i o n a l e v i d e n c e t h a t was not p r e s e n t e d 

i n the a d j u d i c a t o r y h e a r i n g i n t h i s case t h a t e n a b l e d them t o 

rea c h t h e i r o p i n i o n , i f i n d e e d they d i d , t h a t the mother c o u l d 

s a f e l y and i n d e p e n d e n t l y p a r e n t the o t h e r two c h i l d r e n . Even 

i f a l l concerned S t a t e a g e n c i e s c o n s i d e r e d the i d e n t i c a l 

e v i d e n c e , the mother would have t h i s c o u r t assume t h a t any 

e r r o r i n c r e a t i n g t h i s s e emingly i n c o n s i s t e n t s i t u a t i o n l i e s 

w i t h the c i r c u i t c o u r t i n t h i s a c t i o n , r a t h e r than w i t h the 

F r a n k l i n County a u t h o r i t i e s . However, as we have p r e v i o u s l y 

determined, the c i r c u i t c o u r t had b e f o r e i t s u f f i c i e n t 

e v i d e n c e t o s u s t a i n i t s judgment t e r m i n a t i n g the mother's 

p a r e n t a l r i g h t s . Thus, we r e j e c t the mother's c o n t e n t i o n t h a t 
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the c i r c u i t c o u r t e r r e d i n t e r m i n a t i n g her p a r e n t a l r i g h t s f o r 

the a b o v e - s t a t e d reason. 

V i a b l e A l t e r n a t i v e s 

The mother a s s e r t s t h a t the c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t no v i a b l e a l t e r n a t i v e s e x i s t e d because, she says, 

the C o l b e r t County DHR f a i l e d t o p r o p e r l y a u t h e n t i c a t e c e r t a i n 

home s t u d i e s and, as a r e s u l t , f a i l e d t o admit those home 

s t u d i e s i n t o e v i d e n c e . The c i r c u i t c o u r t , however, a l l o w e d 

B u t l e r t o t e s t i f y t h a t the C o l b e r t County DHR had r e c e i v e d the 

home s t u d i e s of R.R. and T.R., the p a t e r n a l aunt and u n c l e , 

and L.D. and B.D., the f a t h e r ' s n i e c e and her husband, but 

t h a t n e i t h e r of those homes had been approved. 

A f t e r o b j e c t i n g t o the c i r c u i t c o u r t ' s c o n s i d e r a t i o n of 

the c o n t e n t s of the home s t u d i e s , the mother's a t t o r n e y c r o s s -

examined B u t l e r r e g a r d i n g the c o n t e n t s of the home s t u d i e s . 

Because the mother e l i c i t e d the v e r y t e s t i m o n y t o which she 

now o b j e c t s , i f the c i r c u i t c o u r t ' s c o n s i d e r a t i o n of t h a t 

i n f o r m a t i o n was e r r o r , i t was i n v i t e d e r r o r . See M c K i n l e y v.  

M c K i n l e y , 277 A l a . 471, 172 So. 2d 35 (1965) ( r e c o g n i z i n g t h a t 

a p a r t y cannot complain on appeal t h a t the t r i a l c o u r t 

c o n s i d e r e d an i s s u e t h a t t h a t p a r t y consented t o submit t o the 
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t r i a l c o u r t ) . I t i s w e l l s e t t l e d t h a t "'[a] p a r t y may not 

p r e d i c a t e an argument f o r r e v e r s a l on " i n v i t e d e r r o r , " t h a t 

i s , " e r r o r i n t o which he has l e d or l u l l e d " ' " the p e r t i n e n t 

a d j u d i c a t i v e body. Wood v. S t a t e P e r s . Bd., 705 So. 2d 413, 

422 ( A l a . C i v . App. 1997) ( q u o t i n g A t k i n s v. Lee, 603 So. 2d 

937, 945 ( A l a . 1992), q u o t i n g i n t u r n D i x i e Highway E x p r e s s ,  

In c . v. Southern Ry., 286 A l a . 646, 651, 244 So. 2d 591, 595 

(1971)). We, t h e r e f o r e , f i n d no r e v e r s i b l e e r r o r i n the 

c i r c u i t c o u r t ' s c o n s i d e r a t i o n of the home s t u d i e s . 

The mother a l s o a s s e r t s t h a t the C o l b e r t County DHR 

f a i l e d t o o b t a i n p s y c h o l o g i c a l e v a l u a t i o n s of the r e l a t i v e s t o 

c o r r o b o r a t e t h e i r a l l e g e d l a c k of p r o t e c t i v e c a p a c i t y t h a t had 

been i d e n t i f i e d i n the home s t u d i e s . The mother, however, has 

f a i l e d t o e s t a b l i s h t h a t the C o l b e r t County DHR was r e q u i r e d 

t o o f f e r e x p e r t t e s t i m o n y on t h a t i s s u e . A l t h o u g h she r e l i e s 

on J.A. v. Etowah County Department of Human Resources, 12 So. 

3d 1245 ( A l a . C i v . App. 2009), and E.S.R. v. Madison County  

Department of Human Resources, 11 So. 3d 227 ( A l a . C i v . App. 

2008), n e i t h e r of those cases s u p p o r t s her argument t h a t DHR 

i s r e q u i r e d t o o b t a i n e x p e r t t e s t i m o n y when e x c l u d i n g r e l a t i v e 
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r e s o u r c e s as a placement o p t i o n on the b a s i s of a l a c k of 

p r o t e c t i v e c a p a c i t y . 

C o n f l i c t of I n t e r e s t 

F i n a l l y , the mother a s s e r t s t h a t the c i r c u i t c o u r t 

exceeded i t s d i s c r e t i o n i n c o n s i d e r i n g e v i d e n c e o f f e r e d by 

DHR's employees who, she a l l e g e s , had a c o n f l i c t of i n t e r e s t . 

She a s s e r t s t h a t A l a . Admin. Code (Dep't of Human Re s . ) , Rule 

660-5-39-.06, p r o h i b i t s employees of DHR who have a c o n f l i c t 

of i n t e r e s t from p a r t i c i p a t i n g i n dependency cases and t h a t , 

because such a c o n f l i c t e x i s t e d i n t h i s c a s e , 6 the c i r c u i t 

c o u r t s h o u l d not have a c c e p t e d t e s t i m o n y from those w i t n e s s e s 

employed by or a f f i l i a t e d w i t h DHR and the f o s t e r p a r e n t s . 7 

6As s t a t e d p r e v i o u s l y , the f o s t e r f a t h e r was employed by 
the L a u d e r d a l e County DHR as a s u p e r v i s o r . The mother 
m a i n t a i n s t h a t s e v e r a l w i t n e s s e s t e s t i f y i n g on b e h a l f of the 
C o l b e r t County DHR, t h e r e f o r e , had a c o n f l i c t of i n t e r e s t . 

7 A l a . Admin. Code (Dep't of Human R e s . ) , Rule 660-5-39¬
.06, p r o v i d e s , i n p e r t i n e n t p a r t : 

"(1) A c h i l d - p l a c i n g agency w i t h a u t h o r i t y t o 
approve f o s t e r homes and t o p l a c e c h i l d r e n i n 
approved f o s t e r f a m i l y b o a r d i n g homes or f o s t e r 
f a m i l y f r e e homes s h a l l : 

"  

"(e) The S t a t e Department of Human 
Resources, F a m i l y S e r v i c e s P a r t n e r s h i p , 
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Assuming w i t h o u t d e c i d i n g t h a t the a d m i n i s t r a t i v e r u l e upon 

which the mother r e l i e s s u p p o r t s her argument, the mother 

f a i l e d t o s u f f i c i e n t l y a p p r i s e the c i r c u i t c o u r t o f her 

argument. 

O f f i c e of F o s t e r Care, i s t o be n o t i f i e d 
when a DHR employee, S t a t e O f f i c e or County 
O f f i c e , or DHR O f f i c i a l makes a p p l i c a t i o n 
t o become a f o s t e r care p r o v i d e r . The  
homes of DHR O f f i c i a l s or DHR employees 
s h a l l not be approved f o r use as a f o s t e r 
home p r o v i d e r i f t h e r e i s a p o s s i b l e 
c o n f l i c t of i n t e r e s t s i t u a t i o n , e.g., 
p e r s o n n e l t h a t engage i n the placement or 
s u p e r v i s i o n of f o s t e r c h i l d r e n , or 
p e r s o n n e l t h a t r e g u l a t e the l i c e n s i n g or 
a p p r o v a l of homes or f a c i l i t i e s f o r the 
placement of c h i l d r e n . The S t a t e 
Department of Human Resources w i l l p r o v i d e 
a w r i t t e n statement r e g a r d i n g whether t h e r e 
i s a p o s s i b l e c o n f l i c t . 

" ( f ) A l i c e n s e d c h i l d - p l a c i n g agency s h a l l  
not conduct or approve a f o s t e r home stu d y 
on any of i t s employees or o f f i c i a l s , which 
i n c l u d e s b o a r d members, v o l u n t e e r s or 
anyone e l s e who has d i r e c t a f f i l i a t i o n w i t h 
the agency. Arrangements must be made w i t h 
a nother l i c e n s e d c h i l d - p l a c i n g agency or 
l i c e n s e d s o c i a l worker t o conduct and 
approve the st u d y , make a placement, 
p r o v i d e p ost-placement s u p e r v i s i o n and f o r 
r e a p p r o v a l of the home." 

( U n d e r l i n i n g and b o l d t y p e f a c e i n o r i g i n a l . ) 
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A l t h o u g h the mother's a t t o r n e y q u e s t i o n e d whether the 

f o s t e r f a t h e r b e l i e v e d a c o n f l i c t of i n t e r e s t e x i s t e d , the 

mother d i d not c i t e t o the c i r c u i t c o u r t the a d m i n i s t r a t i v e 

r u l e on which she r e l i e s and f a i l e d t o argue t h a t , because 

such a c o n f l i c t e x i s t e d , the c i r c u i t c o u r t s h o u l d not c o n s i d e r 

t e s t i m o n y o f f e r e d by anyone employed by or a f f i l i a t e d w i t h 

DHR. As a r e s u l t , the mother's argument on t h i s p o i n t i s not 

p r o p e r l y p r e s e r v e d f o r a p p e l l a t e r e v i e w . See Andrews v.  

M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) ("This Court 

cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , our r e v i e w i s r e s t r i c t e d t o the evi d e n c e and arguments 

c o n s i d e r e d by the t r i a l c o u r t . " ) ; and E t h e r t o n v. C i t y of  

Homewood, 700 So. 2d 1374, 1377-78 ( A l a . 1997) ( q u o t i n g B e v i l l  

v. Owen, 364 So. 2d 1201, 1203 ( A l a . 1979)) ("'It i s a 

fundamental r u l e of a p p e l l a t e procedure t h a t , r e g a r d l e s s of 

[the] m e r i t s of [the] a p p e l l a n t ' s c o n t e n t i o n s , a p p e l l a t e 

c o u r t s w i l l not re v i e w q u e s t i o n s not d e c i d e d by the t r i a l 

c o u r t . ' " ) . 
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2110591 — The F a t h e r ' s A p p e a l  

Grounds f o r T e r m i n a t i o n 

The f a t h e r i n i t i a l l y c h a l l e n g e s the c i r c u i t c o u r t ' s 

judgment f i n d i n g grounds t o t e r m i n a t e h i s p a r e n t a l r i g h t s . 

The f a t h e r a s s e r t s t h a t he completed a l l the o b j e c t i v e s 

e s t a b l i s h e d f o r him by the C o l b e r t County DHR, i . e . , he 

s u c c e s s f u l l y completed an i n t e n s i v e o u t p a t i e n t - t r e a t m e n t 

program, he v o l u n t a r i l y reduced h i s n a r c o t i c m e d i c a t i o n , he 

s u c c e s s f u l l y completed a p a r e n t i n g c l a s s , and he m a i n t a i n e d 

c o n t a c t w i t h the c h i l d by r e g u l a r l y v i s i t i n g him. Thus, the 

f a t h e r a s s e r t s , the e v i d e n c e f a i l e d t o e s t a b l i s h any grounds 

f o r t e r m i n a t i n g h i s p a r e n t a l r i g h t s . 

The e v i d e n c e i n the r e c o r d e s t a b l i s h e s t h a t the f a t h e r 

was r e l e a s e d from p r i s o n i n 2005 a f t e r s e r v i n g c l o s e t o 30 

y e a r s f o r bank rob b e r y and the r e v o c a t i o n of h i s p a r o l e . 

S i n c e b e i n g r e l e a s e d , the f a t h e r had not been i n v o l v e d i n 

c r i m i n a l a c t i v i t y , but he had been a r r e s t e d i n 2008 f o r 

d r i v i n g w h i l e i n t o x i c a t e d ; t h a t charge was l a t e r reduced t o 

r e c k l e s s d r i v i n g . 8 

8The f a t h e r f i r s t t e s t i f i e d t h a t h i s a r r e s t f o r d r i v i n g 
w h i l e i n t o x i c a t e d had o c c u r r e d i n 2002. The f a t h e r , however, 
was i n p r i s o n u n t i l 2005. He then t e s t i f i e d t h a t he was 
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The f a t h e r was not employed a t the time of the t r i a l , but 

he was r e c e i v i n g d i s a b i l i t y income as a r e s u l t of a r t h r i t i s 

and a back and knee i n j u r y he had s u s t a i n e d w h i l e he was i n 

p r i s o n . A c c o r d i n g t o the f a t h e r ' s p h y s i c a l e v a l u a t i o n t h a t 

had been completed f o r the S o c i a l S e c u r i t y A d m i n i s t r a t i o n , h i s 

back p a i n was worsened by " s i t t i n g , s t r a i n i n g , l i f t i n g , or 

a t t e m p ted overhead a c t i v i t y . " The f a t h e r t e s t i f i e d t h a t , 

because of h i s p h y s i c a l problems, he cannot run. The f a t h e r 

had been p r e s c r i b e d Xanax and O x y c o n t i n t o t r e a t h i s 

c o n d i t i o n s , b u t , the f a t h e r t e s t i f i e d , he had asked f o r a 

m i l d e r p a i n m e d i c a t i o n t o appease the C o l b e r t County DHR's 

concerns about h i s m e d i c a t i o n i n t a k e . The f a t h e r , however, 

t e s t i f i e d t h a t he s t i l l needed the s t r o n g e r m e d i c a t i o n t o 

p r o p e r l y t r e a t h i s p a i n , and he a d m i t t e d a t the t e r m i n a t i o n 

h e a r i n g t h a t he was a d d i c t e d t o h i s p a i n and a n t i - a n x i e t y 

m e d i c a t i o n s . 

a r r e s t e d i n December 2007 and t h a t he remembered the date 
because the C o l b e r t County DHR was p l a c i n g a s i g n i f i c a n t 
amount of p r e s s u r e on him i n c o n n e c t i o n w i t h t h i s case. The 
c h i l d , however, was not born u n t i l March 2008, so the C o l b e r t 
County DHR would not have been i n v o l v e d w i t h the f a t h e r as a 
r e s u l t of t h i s case i n December 2007. Subsequent t e s t i m o n y a t 
the h e a r i n g e s t a b l i s h e d t h a t the f a t h e r ' s a r r e s t f o r d r i v i n g 
w h i l e i n t o x i c a t e d o c c u r r e d i n December 2008. 

21 



2110590 and 2110591 

The f a t h e r t e s t i f i e d t h a t he had p a r t i c i p a t e d i n 

" I n d i v i d u a l i z e d S e r v i c e P l a n " ("ISP") meetings w i t h the 

C o l b e r t County DHR and t h a t the C o l b e r t County DHR had asked 

him t o take p a r e n t i n g c l a s s e s , which he had s u c c e s s f u l l y 

completed, and t o submit t o a substance-abuse e v a l u a t i o n , 

which he a l s o had done. As a r e s u l t of t h a t e v a l u a t i o n , the 

f a t h e r had been r e f e r r e d t o i n t e n s i v e o u t p a t i e n t t r e a t m e n t . 

A l t h o u g h the f a t h e r d i d not a t t e n d the s p e c i f i c program t h a t 

the C o l b e r t County DHR had recommended, he t e s t i f i e d t h a t he 

had p a r t i c i p a t e d i n and completed an o u t p a t i e n t s u b s t a n c e -

abuse program t h a t he d e s c r i b e d as more r i g o r o u s than the one 

t h a t had been recommended by the C o l b e r t County DHR; the 

f a t h e r a l s o t e s t i f i e d t h a t he had s u b m i t t e d t o random drug 

s c r e e n s . 

A c c o r d i n g t o the drug s c r e e n s t h a t were a d m i t t e d i n t o 

e v i d e n c e , the f a t h e r had produced p o s i t i v e drug s c r e e n s f o r 

o p i a t e s , b e n z o d i a z e p i n e s , c o c a i n e , and m a r i j u a n a . A l t h o u g h 

the f a t h e r had p r e s c r i p t i o n s f o r the o p i a t e s and 

b e n z o d i a z e p i n e s , he a d m i t t e d t h a t he was a d d i c t e d t o those 

n a r c o t i c s . The f a t h e r a l s o t e s t i f i e d t h a t the p o s i t i v e r e s u l t 

f o r c o c a i n e and m a r i j u a n a had been i n e r r o r . D e s p i t e t h a t 
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t e s t i m o n y , the f a t h e r a d m i t t e d t o h a v i n g smoked m a r i j u a n a 

a f t e r b e i n g r e l e a s e d from p r i s o n , but he d e n i e d t h a t he had 

i n h a l e d . He d e n i e d ever h a v i n g used c o c a i n e . 

B u t l e r t e s t i f i e d t h a t , d u r i n g the f a t h e r ' s v i s i t s , the 

c h i l d o f t e n removed h i m s e l f from the p l a y s i t u a t i o n because, 

she b e l i e v e d , the f a t h e r ' s i n t e r a c t i o n w i t h the c h i l d was 

" v e r y a g g r e s s i v e " and " v e r y l o u d and a b r a s i v e . " B u t l e r a l s o 

t e s t i f i e d t h a t the f a t h e r had o f t e n made i n a p p r o p r i a t e remarks 

t o the c h i l d and had p h y s i c a l l y i n t e r a c t e d w i t h the c h i l d i n 

such a way t h a t the v i s i t a t i o n m o n i t o r or the C o l b e r t County 

DHR caseworker had f e l t i t n e c e s s a r y t o i n t e r v e n e i n the 

v i s i t . 

Based on the f o r e g o i n g e v i d e n c e , the c i r c u i t c o u r t 

r e a s o n a b l y c o u l d have been c l e a r l y c o n v i n c e d t h a t the f a t h e r 

c o n t i n u e d t o s u f f e r from an a d d i c t i o n t o n a r c o t i c p a i n 

m e d i c a t i o n of such d u r a t i o n t h a t i t r e n d e r e d him unable t o 

p r o p e r l y p a r e n t the c h i l d . See § 1 2 - 1 5 - 3 1 9 ( a ) ( 2 ) . We 

acknowledge t h a t o t h e r e v i d e n c e c o n f l i c t e d w i t h such a 

f i n d i n g , but the c i r c u i t c o u r t , as the t r i e r of f a c t , r e s o l v e d 

t h a t d i s p u t e a g a i n s t the f a t h e r . We must d e f e r t o the c i r c u i t 
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c o u r t ' s i n t e r p r e t a t i o n of the e v i d e n c e . See J.C. v. S t a t e  

Dep't of Human Res., 986 So. 2d 1172 ( A l a . C i v . App. 2007). 

V i a b l e A l t e r n a t i v e s 

The f a t h e r a l s o c h a l l e n g e s the c i r c u i t c o u r t ' s f i n d i n g 

t h a t no v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n of h i s p a r e n t a l 

r i g h t s e x i s t e d . He a s s e r t s t h a t R.R. and her husband, T.R., 

and L.D. and her husband, B.D., were two v i a b l e a l t e r n a t i v e s 

t o t e r m i n a t i o n of h i s p a r e n t a l r i g h t s ; he a l s o a s s e r t s t h a t 

m a i n t a i n i n g the s t a t u s quo, w i t h the c h i l d i n f o s t e r c a r e , was 

a v i a b l e a l t e r n a t i v e . As t h i s c o u r t p r e v i o u s l y has 

r e c o g n i z e d , however: 

"Although a j u v e n i l e c o u r t i s r e q u i r e d t o 
c o n s i d e r a l t e r n a t i v e s t o t e r m i n a t i o n under Ex p a r t e  
B e a s l e y , 564 So. 2d [950] a t 954 [ ( A l a . 1990)], the 
j u v e n i l e c o u r t i s not r e q u i r e d t o ac c e p t any 
suggested a l t e r n a t i v e as ' v i a b l e ' s i m p l y because i t 
e x i s t s . 'We have r e c e n t l y e x p l a i n e d ... t h a t a " f i t 
and w i l l i n g " r e l a t i v e i s one who can care f o r the 
c h i l d ' s p h y s i c a l , e m o t i o n a l , mental, and o t h e r needs 
d u r i n g the c h i l d ' s m i n o r i t y . J.B. v. Cleburne  
County Dep't of Human Res., 991 So. 2d 273, 283 
( A l a . C i v . App. 2008).' B.H. v. Mari o n County Dep't  
of Human Res., 998 So. 2d 475, 481 ( A l a . C i v . App. 
2008). The d e t e r m i n a t i o n of whether a v i a b l e 
a l t e r n a t i v e t o t e r m i n a t i o n e x i s t s i n a g i v e n case i s 
a q u e s t i o n of f a c t . T.V. v. B.S., 7 So. 3d 346, 352 
( A l a . C i v . App. 1998) ( c i t i n g J.B., 991 So. 2d a t 
282). Our re v i e w of a j u v e n i l e c o u r t ' s d e c i s i o n on 
the v i a b i l i t y of a p a r t i c u l a r a l t e r n a t i v e i s 
governed by the ore tenus r u l e . T.V., 7 So. 3d a t 
353." 

24 



2110590 and 2110591 

J.A., 12 So. 3d a t 1254. 

A l t h o u g h i t appears from the ev i d e n c e i n the r e c o r d t h a t 

R.R. and T.R. c l e a r l y d e s i r e d t o have cus t o d y of the c h i l d , 

the c i r c u i t c o u r t h e a r d t e s t i m o n y from which i t c o u l d 

r e a s o n a b l y have been c l e a r l y c o n v i n c e d t h a t t h e i r ages and 

t h e i r a l l e g e d i n a b i l i t y t o u n d e r s t a n d the f a t h e r ' s l i m i t a t i o n s 

and drug i s s u e s p r e v e n t e d them from s e r v i n g as an a p p r o p r i a t e 

placement r e s o u r c e f o r the c h i l d . 

A c c o r d i n g t o the f o s t e r mother, R.R. and T.R. had shown 

i n t e r e s t i n o b t a i n i n g c u s t o d y of the c h i l d i n A p r i l 2009, 

when, she e x p l a i n e d , the mother had s u f f e r e d a r e l a p s e of her 

drug a d d i c t i o n and the C o l b e r t County DHR had changed the 

permanency p l a n f o r the c h i l d t o r e l a t i v e placement. The 

f o s t e r mother t e s t i f i e d t h a t she, R.R., and T.R. had d i s a g r e e d 

a t times as t o the p r o p e r care t o be p r o v i d e d t o the c h i l d and 

t h a t she q u e s t i o n e d whether R.R. c o u l d d i s c e r n when the c h i l d 

was i l l and whether she c o u l d p r o p e r l y care f o r the c h i l d when 

the c h i l d was i l l . She a l s o s t a t e d t h a t she b e l i e v e d R.R. had 

a l l o w e d the f a t h e r and o t h e r f a m i l y members t o smoke w h i l e 

h o l d i n g the c h i l d or w h i l e i n the c h i l d ' s immediate presence, 

which was c o n t r a i n d i c a t e d f o r the c h i l d ' s asthma. She a l s o 
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t e s t i f i e d t h a t , a c c o r d i n g t o R.R., the c h i l d "had stopped 

b r e a t h i n g " on one o c c a s i o n a t R.R.'s house, but no one had 

c a l l e d f o r m e d i c a l a s s i s t a n c e or taken the c h i l d t o the 

d o c t o r . 

The f o s t e r mother e x p r e s s e d o t h e r concerns r e g a r d i n g the 

c h i l d ' s v i s i t i n g w i t h R.R. and T.R. a t t h e i r home. She 

t e s t i f i e d t h a t , on s e v e r a l v i s i t s , the f a t h e r had been 

i n t o x i c a t e d and, even though he had been v i s i b l y s h a k i n g , R.R. 

had defended him. The f o s t e r mother a l s o e x p r e s s e d concern 

about so many f a m i l y members and r e l a t i v e s coming i n and out 

of R.R.'s house. F i n a l l y , the f o s t e r mother t e s t i f i e d t h a t 

she b e l i e v e d R.R., who was i n her mid 60s, and T.R., who was 

e s t i m a t e d t o be 85, were too o l d t o r a i s e or care f o r the 

c h i l d . Thus, c l e a r and c o n v i n c i n g e v i d e n c e s u p p o r t s the 

c i r c u i t c o u r t ' s f i n d i n g as t o R.R. and T.R. 

As t o L.D. and B.D., the evi d e n c e e s t a b l i s h e s t h a t they 

are younger, i n good h e a l t h , employed i n the e d u c a t i o n f i e l d , 

have no h e a l t h or drug i s s u e s , have no c r i m i n a l h i s t o r i e s , and 

have a son o n l y a year or two o l d e r than the c h i l d . However, 

the c i r c u i t c o u r t r e c e i v e d e v i d e n c e i n d i c a t i n g t h a t the mother 

had w r i t t e n a l e t t e r t o the C o l b e r t County DHR i n which the 
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mother a l l e g e d t h a t L.D. and B.D. had a s s i s t e d the f a t h e r i n 

s e l l i n g and h i d i n g drugs and guns. 9 A l s o , B u t l e r e x p l a i n e d 

t h a t the C o l b e r t County DHR had r e c e i v e d an anonymous r e p o r t 

i n d i c a t i n g t h a t the f a t h e r had engaged i n a drug d e a l i n 

L.D.'s f r o n t y a r d w h i l e the c h i l d was v i s i t i n g t h e r e . B u t l e r 

a d m i t t e d t h a t she d i d not know who had made t h a t r e p o r t and 

t h a t the a l l e g a t i o n s c o u l d not be c o n f i r m e d . B u t l e r a l s o 

t e s t i f i e d t h a t , a f t e r l e a r n i n g of those a l l e g a t i o n s , L.D. and 

B.D. had withdrawn as a p o t e n t i a l r e s o u r c e f o r the c h i l d . 

A d d i t i o n a l l y , the f o s t e r mother t e s t i f i e d t h a t she had many of 

the same concerns w i t h them as she had w i t h R.R. and T.R. 

A l t h o u g h the home of L.D. and B.D. appeared t o o f f e r a 

s u i t a b l e placement r e s o u r c e f o r the c h i l d , L.D. a d m i t t e d t h a t 

she had withdrawn as a p o t e n t i a l r e s o u r c e b e f o r e the 

t e r m i n a t i o n p e t i t i o n was f i r s t h eard i n the j u v e n i l e c o u r t . 

The r e c o r d c o n t a i n s no i n d i c a t i o n t h a t L.D. ever c o n t a c t e d the 

C o l b e r t County DHR t o i n d i c a t e a renewed i n t e r e s t i n s e r v i n g 

as a placement r e s o u r c e , and t h e r e was no i n d i c a t i o n t h a t L.D. 

9The mother t e s t i f i e d t h a t she had w r i t t e n t h a t l e t t e r 
based on the f o s t e r mother's a d v i c e and w i t h the f o s t e r 
mother's h e l p , but she s t a t e d t h a t the a l l e g a t i o n s were f a l s e 
and t h a t she a c t u a l l y approved of L.D. and B.D. as r e l a t i v e 
p lacements. The f o s t e r mother d e n i e d the mother's account. 
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had c o n t i n u e d t o v i s i t w i t h the c h i l d or t o o t h e r w i s e m a i n t a i n 

a bond or r e l a t i o n s h i p w i t h him. T h e r e f o r e , as the t r i e r of 

f a c t , the c i r c u i t c o u r t c o u l d have r e j e c t e d L.D.'s e x p r e s s e d 

i n t e r e s t i n o b t a i n i n g c u s t o d y of the c h i l d as a l a s t - m i n u t e 

a l t e r n a t i v e t o t e r m i n a t i o n . See, e.g., C.T. v. Calhoun Cnty.  

Dep't of Human Res., 8 So. 3d 984, 989 ( A l a . C i v . App. 2008) 

( a f f i r m i n g the t r i a l c o u r t ' s f i n d i n g t h a t a r e l a t i v e suggested 

as a placement r e s o u r c e f o r the f i r s t time a t the t e r m i n a t i o n 

h e a r i n g was not a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n ) ; and B.S.  

v. Cullman Cnty. Dep't of Human Res., 865 So. 2d 1188, 1196-97 

( A l a . C i v . App. 2003) ( a c c o r d ) . Because the evi d e n c e s u p p o r t s 

the c i r c u i t c o u r t ' s f i n d i n g , our d e f e r e n t i a l s t a n d a r d of 

re v i e w mandates t h a t we ac c e p t i t even i f we might have 

reached a d i f f e r e n t c o n c l u s i o n . 

F i n a l l y , we r e j e c t the f a t h e r ' s argument t h a t m a i n t a i n i n g 

the s t a t u s quo was a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of h i s 

p a r e n t a l r i g h t s . The c h i l d , who i s now 4 years o l d , has been 

i n f o s t e r care s i n c e he was 18 days o l d . Based on the 

e v i d e n c e , i t appears t h a t b o t h the mother and the f a t h e r 

c o n t i n u e t o take n a r c o t i c s . The f a t h e r a d m i t t e d t h a t he i s 

a d d i c t e d t o h i s n a r c o t i c m e d i c a t i o n s ; the mother i s l i v i n g 

w i t h L.R., who i s , a c c o r d i n g t o the r e c o r d , a c o n v i c t e d drug 
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o f f e n d e r , she has r e f u s e d t o a t t e n d an i n p a t i e n t - t r e a t m e n t 

program, and, i n the year p r e c e d i n g the t e r m i n a t i o n h e a r i n g i n 

c i r c u i t c o u r t , she c o n t i n u e d t o f a i l drug s c r e e n s or t o r e f u s e 

t o submit t o r e q u i r e d drug s c r e e n s . As we have p r e v i o u s l y 

r e c o g n i z e d : "At some p o i n t , ... the c h i l d ' s need f o r 

permanency and s t a b i l i t y must overcome the p a r e n t ' s g o o d - f a i t h 

but u n s u c c e s s f u l attempts t o become a s u i t a b l e p a r e n t . " M.W.  

v. Houston Cnty. Dep't of Human Res., 773 So. 2d 484, 487 

( A l a . C i v . App. 2000); see a l s o K.A.P. v. D.P., 11 So. 3d 812, 

820 ( A l a . C i v . App. 2008) ("[T]he a p p e l l a t e c o u r t s g e n e r a l l y 

h o l d t h a t m a i n t a i n i n g an i n d e f i n i t e c ustody arrangement w i t h 

a t h i r d p a r t y i s not i n the b e s t i n t e r e s t s of the c h i l d . " ) . 

We, t h e r e f o r e , r e j e c t the f a t h e r ' s argument t h a t m a i n t a i n i n g 

the s t a t u s quo i s a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of the 

f a t h e r ' s p a r e n t a l r i g h t s . 

C o n c l u s i o n 

Based on the f o r e g o i n g , we a f f i r m the c i r c u i t c o u r t ' s 

judgment. 

2110590 -- AFFIRMED. 

2110591 -- AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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