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C o u r t t o d i s m i s s a c u s t o d y - m o d i f i c a t i o n p e t i t i o n f i l e d by Dana 

L o r n e R i c e ("the f a t h e r " ) o r , i n t h e a l t e r n a t i v e , t o o r d e r t h e 

Etowah C i r c u i t C o u r t t o t r a n s f e r t h e f a t h e r ' s c u s t o d y -

m o d i f i c a t i o n p e t i t i o n t o t h e C a l h o u n C i r c u i t C o u r t . We deny 

t h e m o t h e r ' s p e t i t i o n . 

P r o c e d u r a l H i s t o r y 

The m o t h e r and t h e f a t h e r were d i v o r c e d by t h e C a l h o u n 

C i r c u i t C o u r t i n June 2003. The d i v o r c e judgment i n c o r p o r a t e d 

an agreement o f t h e p a r t i e s , w h i c h p r o v i d e d t h a t t h e p a r t i e s 

were t o have " j o i n t and s h a r e d c u s t o d y " o f t h e i r c h i l d and 

t h a t t h e p a r t i e s were t o a l t e r n a t e c u s t o d i a l p e r i o d s w i t h t h e 

c h i l d on a w e e k l y b a s i s . I n J a n u a r y 2012, t h e f a t h e r f i l e d a 

p e t i t i o n t o m o d i f y t h e d i v o r c e judgment i n t h e Etowah C i r c u i t 

C o u r t s e e k i n g s o l e p h y s i c a l c u s t o d y o f t h e c h i l d . I n h i s 

m o d i f i c a t i o n p e t i t i o n , t h e f a t h e r a l l e g e d t h a t he had l i v e d i n 

Etowah C o u n t y s i n c e 1998, t h a t t h e m o t h e r a l s o m a i n t a i n e d h e r 

l e g a l r e s i d e n c e i n Etowah C o u n t y , and t h a t t h e c h i l d had 

r e s i d e d i n Etowah C o u n t y s i n c e h i s b i r t h i n 2000. The f a t h e r 

a l s o a l l e g e d t h a t t h e m o t h e r had begun w o r k i n g f o r a company 

i n A t l a n t a , G e o r g i a , and t h a t she had l e a s e d a r e s i d e n c e i n 

A t l a n t a , where she had r e s i d e d Monday t h r o u g h T h u r s d a y o f e a c h 
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week s i n c e A u g u s t 1, 2010. F i n a l l y , t h e f a t h e r a l l e g e d t h a t , 

s i n c e a t l e a s t A u g u s t 1, 2010, t h e c h i l d had r e s i d e d w i t h t h e 

f a t h e r d u r i n g t h e week and had v i s i t e d w i t h t h e mo t h e r on 

weekends and a t o t h e r t i m e s m u t u a l l y a g r e e d upon by t h e 

p a r t i e s . 

On F e b r u a r y 9, 2012, t h e mo t h e r f i l e d a m o t i o n t o d i s m i s s 

o r , i n t h e a l t e r n a t i v e , t o change venue as t o t h e f a t h e r ' s 

p e t i t i o n t o m o d i f y . I n h e r m o t i o n , t h e mo t h e r a r g u e d t h a t , 

b e c a u s e t h e p a r t i e s ' d i v o r c e judgment d i d n o t d e s i g n a t e e i t h e r 

p a r e n t as t h e p r i m a r y p h y s i c a l c u s t o d i a n , n e i t h e r p a r e n t was 

a c u s t o d i a l p a r e n t f o r p u r p o s e s o f A l a . Code 1975, § 30-3-5, 

and, t h u s , n e i t h e r p a r e n t c o u l d "change t h e venue o f t h i s 

a c t i o n o v e r t h e o b j e c t i o n o f t h e o t h e r . " The m o t i o n s t a t e d 

t h a t she " o b j e c t s t o any t r a n s f e r o f venue f r o m t h e C o u r t 

w h i c h e n t e r e d t h e o r i g i n a l d i v o r c e j u d g m e n t , t o - w i t : The 

C i r c u i t C o u r t o f C a l h o u n C o u n t y . " 

The f a t h e r r e s p o n d e d t o t h e m o t h e r ' s m o t i o n . He s t a t e d 

i n t h a t r e s p o n s e t h a t t h e p a r t i e s had c h o s e n t o f i l e t h e 

d i v o r c e a c t i o n i n t h e C a l h o u n C i r c u i t C o u r t f o r " p e r s o n a l 

r e a s o n s . " He n o t e d a g a i n t h a t t h e p a r t i e s and t h e c h i l d a l l 

r e s i d e d i n Etowah C o u n t y , d e s p i t e t h e m o t h e r ' s p a r t - t i m e 

3 



2110597 

r e s i d e n c e i n A t l a n t a . He a l s o s t a t e d t h a t he was a c u s t o d i a l 

p a r e n t o f t h e c h i l d . The f a t h e r ' s answer t o t h e m o t h e r ' s 

mandamus p e t i t i o n i n c l u d e s as an e x h i b i t an a f f i d a v i t e x e c u t e d 

by t h e f a t h e r i n J a n u a r y 2012, w h i c h s t a t e s t h a t t h e mot h e r 

had a j o b i n A t l a n t a , t h a t t h e mot h e r m a i n t a i n e d a l e a s e d 

r e s i d e n c e i n A t l a n t a , t h a t t h e mother r e g u l a r l y r e s i d e d i n 

A t l a n t a d u r i n g t h e week, and t h a t t h e c h i l d had l i v e d w i t h t h e 

f a t h e r d u r i n g t h e week and had v i s i t e d w i t h t h e m o t h e r 

p r i m a r i l y on t h e weekends s i n c e A u g u s t 1, 2010. 

The t r i a l c o u r t d e n i e d t h e m o t h e r ' s m o t i o n t o d i s m i s s o r , 

i n t h e a l t e r n a t i v e , t o change venue on F e b r u a r y 15, 2012. The 

moth e r f i l e d h e r p e t i t i o n f o r a w r i t o f mandamus w i t h t h i s 

c o u r t on M a r c h 27, 2012. T h i s c o u r t c a l l e d f o r an answer f r o m 

t h e f a t h e r and b r i e f s f r o m t h e p a r t i e s , and we h e l d o r a l 

argument on J u l y 10, 2012. 

S t a n d a r d o f R e v i e w 

"'A p e t i t i o n f o r t h e w r i t o f mandamus 
i s t h e a p p r o p r i a t e means by w h i c h t o 
c h a l l e n g e a t r i a l c o u r t ' s o r d e r r e g a r d i n g 
a change o f ven u e . The w r i t o f mandamus i s 
an e x t r a o r d i n a r y r e m e d y ; i t w i l l n o t be 
i s s u e d u n l e s s t h e p e t i t i o n e r shows " ' " ( 1 ) 
a c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r t o 
t h e o r d e r s o u g h t ; (2) an i m p e r a t i v e d u t y 
upon t h e r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d 
by a r e f u s a l t o do s o ; (3) t h e l a c k o f 
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a n o t h e r a d e q u a t e r e m e d y ; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . " ' " Ex  
p a r t e I n v e r n e s s C o n s t r . Co., 775 So. 2d 
153, 156 ( A l a . 2000 ) ( q u o t i n g Ex p a r t e  
G a t e s , 675 So. 2d 371 , 374 ( A l a . 1 9 9 6 ) ) ; Ex 
p a r t e P f i z e r , I n c . , 74 6 So. 2d 960 , 962 
( A l a . 1 9 9 9 ) . ' 

"Ex p a r t e C h i l d r e n ' s Hosp. o f A l a b a m a , 931 So. 2d 1, 
5-6 ( A l a . 2 0 0 5 ) . 

" A p p l y i n g t h e g e n e r a l r u l e s t o a p e t i t i o n f o r a 
w r i t o f mandamus c h a l l e n g i n g a r u l i n g r e l a t e d t o 
ve n u e , t h i s C o u r t has h e l d : 'The b u r d e n o f p r o v i n g 
i m p r o p e r venue i s on t h e p a r t y r a i s i n g t h e i s s u e and 
on r e v i e w o f an o r d e r t r a n s f e r r i n g o r r e f u s i n g t o 
t r a n s f e r , a w r i t o f mandamus w i l l n o t be g r a n t e d 
u n l e s s t h e r e i s a c l e a r s h o w i n g o f e r r o r on t h e p a r t 
o f t h e t r i a l j u d g e . ' Ex p a r t e F i n a n c e A m e r i c a C o r p . , 
507 So. 2d 458 , 4 60 ( A l a . 1 9 8 7 ) . 'Our r e v i e w i s 
l i m i t e d t o o n l y t h o s e f a c t s t h a t were b e f o r e t h e 
t r i a l c o u r t . ' Ex p a r t e Kane, 98 9 So. 2d 509, 511 
( A l a . 2 0 0 8 ) . " 

Ex p a r t e Lugo de Vega, 65 So. 3d 886, 891 ( A l a . 2 0 1 0 ) . 

A n a l y s i s 

The m o t h e r c o n t e n d s t h a t t h i s c o u r t s h o u l d i s s u e a w r i t 

o f mandamus d i r e c t i n g t h e Etowah C i r c u i t C o u r t t o e i t h e r 

d i s m i s s t h e f a t h e r ' s p e t i t i o n o r t r a n s f e r t h e p e t i t i o n t o t h e 

C a l h o u n C i r c u i t C o u r t . B o t h p a r t i e s a g r e e t h a t § 30-3-5 

p r o v i d e s t h e b a s i s f o r d e t e r m i n i n g t h e p r o p e r venue f o r t h e 

f a t h e r ' s c u s t o d y - m o d i f i c a t i o n p e t i t i o n . S e c t i o n 30-3-5 

p r o v i d e s : 
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" N o t w i t h s t a n d i n g any l a w t o t h e c o n t r a r y , venue 
o f a l l p r o c e e d i n g s f o r p e t i t i o n s o r o t h e r a c t i o n s 
s e e k i n g m o d i f i c a t i o n , i n t e r p r e t a t i o n , o r e n f o r c e m e n t 
o f a f i n a l d e c r e e a w a r d i n g c u s t o d y o f a c h i l d o r 
c h i l d r e n t o a p a r e n t a n d / o r g r a n t i n g v i s i t a t i o n 
r i g h t s , a n d / o r a w a r d i n g c h i l d s u p p o r t , a n d / o r 
a w a r d i n g o t h e r e x p e n s e s i n c i d e n t t o t h e s u p p o r t o f 
a m i n o r c h i l d o r c h i l d r e n , a n d / o r g r a n t i n g 
p o s t - m i n o r i t y b e n e f i t s f o r a c h i l d o r c h i l d r e n i s 
c h a n g e d so t h a t venue w i l l l i e i n : (1) t h e o r i g i n a l 
c i r c u i t c o u r t r e n d e r i n g t h e f i n a l d e c r e e ; o r (2) i n 
t h e c i r c u i t c o u r t o f t h e c o u n t y where b o t h t h e 
c u r r e n t c u s t o d i a l p a r e n t o r , i n t h e c a s e o f 
p o s t - m i n o r i t y b e n e f i t s , where t h e most r e c e n t 
c u s t o d i a l p a r e n t , t h a t p a r e n t h a v i n g c u s t o d y a t t h e 
t i m e o f t h e c h i l d ' s a t t a i n i n g m a j o r i t y , and t h e 
c h i l d o r c h i l d r e n have r e s i d e d f o r a p e r i o d o f a t 
l e a s t t h r e e c o n s e c u t i v e y e a r s i m m e d i a t e l y p r e c e d i n g 
t h e f i l i n g o f t h e p e t i t i o n o r o t h e r a c t i o n . The 
c u r r e n t o r most r e c e n t c u s t o d i a l p a r e n t s h a l l be 
a b l e t o c h o o s e t h e p a r t i c u l a r venue as h e r e i n 
p r o v i d e d , r e g a r d l e s s o f w h i c h p a r t y f i l e s t h e 
p e t i t i o n o r o t h e r a c t i o n . " 

S e c t i o n 30-3-5 has been c o n s t r u e d t o p e r m i t a p a r e n t w i t h 

s o l e p h y s i c a l c u s t o d y , o r " p r i m a r y p h y s i c a l c u s t o d y , " t o 

c h o o s e venue as b e tween t h e c o u n t y i n w h i c h t h e o r i g i n a l 

d i v o r c e a c t i o n was d e c i d e d and t h e c o u n t y o f r e s i d e n c e o f t h e 

c u s t o d i a l p a r e n t and t h e c h i l d o r c h i l d r e n , p r o v i d e d t h a t t h e 

c u s t o d i a l p a r e n t and t h e c h i l d o r c h i l d r e n have r e s i d e d t h e 

r e q u i s i t e p e r i o d i n t h e i r c o u n t y o f r e s i d e n c e . Ex p a r t e 

H e s t e r , 682 So. 2d 6, 7 ( A l a . 1 9 9 6 ) . 

The p r e c i s e q u e s t i o n p r e s e n t e d by t h i s p e t i t i o n i s 
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w h e t h e r § 30-3-5 p e r m i t s e i t h e r p a r e n t h o l d i n g j o i n t p h y s i c a l 

c u s t o d y t h e r i g h t t o c h o o s e venue o r w h e t h e r i t p e r m i t s 

n e i t h e r p a r e n t h o l d i n g j o i n t p h y s i c a l c u s t o d y t h a t r i g h t . The 

m o t h e r c o n t e n d s t h a t § 30-3-5 p r o v i d e s o n l y a p a r e n t w i t h s o l e 

p h y s i c a l c u s t o d y t h e o p t i o n t o c h o o s e a venue o t h e r t h a n t h e 

c i r c u i t c o u r t t h a t e n t e r e d t h e o r i g i n a l d i v o r c e j u d g m e n t . She 

c o n t e n d s t h a t , b e c a u s e t h e p a r t i e s were awarded e q u a l p h y s i c a l 

c u s t o d i a l r i g h t s t o t h e c h i l d and b e c a u s e n e i t h e r p a r t y was 

d e s i g n a t e d as " t h e c u s t o d i a l p a r e n t " i n t h e i r s e t t l e m e n t 

a greement i n c o r p o r a t e d i n t o t h e i r d i v o r c e j u d g m e n t , n e i t h e r 

p a r t y s h o u l d be a b l e t o c h o o s e venue o v e r t h e o b j e c t i o n o f t h e 

o t h e r p a r t y . D u r i n g o r a l a rgument, c o u n s e l f o r t h e m o t h e r 

c l a r i f i e d h e r p o s i t i o n t h a t o n l y § 3 0 - 3 - 5 ( 1 ) a p p l i e s i n 

s i t u a t i o n s i n w h i c h p a r t i e s a r e awarded e q u a l p h y s i c a l 

c u s t o d i a l r i g h t s . T h e r e f o r e , she a r g u e s t h a t t h e f a t h e r ' s 

c u s t o d y - m o d i f i c a t i o n p e t i t i o n c o u l d be f i l e d o n l y i n t h e 

C a l h o u n C i r c u i t C o u r t , i . e . , " t h e o r i g i n a l c i r c u i t c o u r t 

r e n d e r i n g t h e f i n a l d e c r e e . " § 3 0 - 3 - 5 ( 1 ) . 

C o n v e r s e l y , t h e f a t h e r c o n t e n d s t h a t , b e c a u s e t h e p a r t i e s 

were awarded e q u a l p h y s i c a l c u s t o d y , b o t h p a r t i e s q u a l i f y as 

" c u s t o d i a l p a r e n t s " and e i t h e r c u s t o d i a l p a r e n t i s a b l e t o 
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c h o o s e one o f t h e two p r o p e r v e n u e s i d e n t i f i e d i n § 30-3-5, 

p r o v i d e d t h a t one o f t h e c u s t o d i a l p a r e n t s and t h e c h i l d have 

r e s i d e d i n a c o u n t y o t h e r t h a n t h e c o u n t y where t h e o r i g i n a l 

d i v o r c e judgment was e n t e r e d f o r t h r e e c o n s e c u t i v e y e a r s 

i m m e d i a t e l y p r e c e d i n g t h e f i l i n g o f a m o d i f i c a t i o n p e t i t i o n . 

The f a t h e r a r g u e s t h a t , b e c a u s e b o t h t h e m o t h e r and t h e f a t h e r 

a r e c u s t o d i a l p a r e n t s , h i s c u s t o d y - m o d i f i c a t i o n p e t i t i o n c o u l d 

have been p r o p e r l y f i l e d i n e i t h e r C a l h o u n C o u n t y o r Etowah 

C o u n t y b e c a u s e he and t h e c h i l d have r e s i d e d i n Etowah C o u n t y 

f o r t h r e e c o n s e c u t i v e y e a r s i m m e d i a t e l y p r e c e d i n g t h e f i l i n g 

o f t h e c u s t o d y - m o d i f i c a t i o n p e t i t i o n . Under t h e f a t h e r ' s 

i n t e r p r e t a t i o n o f § 30-3-5, b e c a u s e b o t h p a r e n t s a r e c u s t o d i a l 

p a r e n t s w i t h t h e r i g h t t o d e t e r m i n e t h e venue o f a c u s t o d y -

m o d i f i c a t i o n p e t i t i o n , t h e p a r e n t who f i r s t f i l e s a 

m o d i f i c a t i o n p e t i t i o n may c h o o s e t h e v e n u e . 

To be s u r e , t h e s e t t l e m e n t agreement i n c o r p o r a t e d i n t o 

t h e p a r t i e s ' d i v o r c e judgment c r e a t e d a " t r u e " j o i n t - c u s t o d y 

a r r a n g e m e n t ; t h a t i s , t h e m o t h e r and t h e f a t h e r have j o i n t 

l e g a l and j o i n t p h y s i c a l c u s t o d y o f t h e i r c h i l d . See § 30-3-

1 5 1 ( 1 ) , A l a . Code 1975 ( d e f i n i n g " j o i n t c u s t o d y " as " j o i n t 
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l e g a l c u s t o d y and j o i n t p h y s i c a l c u s t o d y " ) . 1 Thus, n e i t h e r 

p a r e n t i s f a v o r e d by t h e judgment i n r e g a r d t o c u s t o d y and 

n e i t h e r has o n l y v i s i t a t i o n w i t h t h e c h i l d ; e a c h p a r e n t has 

s p e c i f i e d c u s t o d i a l p e r i o d s w i t h t h e c h i l d . See R e h f e l d v.  

R o t h , 885 So. 2d 791, 795 ( A l a . C i v . App. 2004) ( n o t i n g t h a t 

a j o i n t c u s t o d i a l a r r a n g e m e n t does n o t p r e f e r one p a r e n t o v e r 

t h e o t h e r b u t i n s t e a d p r o v i d e s e a c h p a r e n t w i t h a p e r i o d o f 

c u s t o d y ) . See a l s o Morgan v. Morgan, 964 So. 2d 24, 31 ( A l a . 

C i v . App. 2007) ("Alabama la w ... r e c o g n i z e s t h a t p a r e n t s 

s h a r i n g j o i n t l e g a l c u s t o d y ... have e q u a l c o n s t i t u t i o n a l 

r i g h t s t o t h e c a r e , c u s t o d y , and c o n t r o l o f t h e c h i l d " ) . 

The m o t h e r c i t e s o u r supreme c o u r t ' s d e c i s i o n i n Ex p a r t e  

H e s t e r , s u p r a , as s u p p o r t f o r h e r argument t h a t , b e c a u s e 

n e i t h e r p a r e n t was d e s i g n a t e d as t h e " p r i m a r y c u s t o d i a l 

p a r e n t " i n t h e i r d i v o r c e j u d g m e n t , n e i t h e r p a r e n t i s " t h e 

1 " J o i n t p h y s i c a l c u s t o d y " i s d e f i n e d i n § 3 0 - 3 - 1 5 1 ( 3 ) , 
w h i c h r e a d s , i n p e r t i n e n t p a r t : " [ p ] h y s i c a l c u s t o d y i s s h a r e d 
by t h e p a r e n t s i n a way t h a t a s s u r e s t h e c h i l d f r e q u e n t and 
s u b s t a n t i a l c o n t a c t w i t h e a c h p a r e n t . " J o i n t l e g a l c u s t o d y i s 
d e f i n e d i n § 3 0 - 3 - 1 5 1 ( 2 ) , w h i c h r e a d s : " B o t h p a r e n t s have 
e q u a l r i g h t s and r e s p o n s i b i l i t i e s f o r m a j o r d e c i s i o n s 
c o n c e r n i n g t h e c h i l d , i n c l u d i n g , b u t n o t l i m i t e d t o , t h e 
e d u c a t i o n o f t h e c h i l d , h e a l t h c a r e , and r e l i g i o u s t r a i n i n g . 
The c o u r t may d e s i g n a t e one p a r e n t t o have s o l e power t o make 
c e r t a i n d e c i s i o n s w h i l e b o t h p a r e n t s r e t a i n e q u a l r i g h t s and 
r e s p o n s i b i l i t i e s f o r o t h e r d e c i s i o n s . " 
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c u r r e n t c u s t o d i a l p a r e n t " f o r p u r p o s e s o f a p p l y i n g § 30-3-

5 ( 2 ) . I n H e s t e r , a judgment o f t h e C o l b e r t C i r c u i t C o u r t 

awarded t h e mo t h e r and t h e f a t h e r j o i n t l e g a l c u s t o d y o f t h e i r 

two c h i l d r e n ; t h e f a t h e r was awarded p r i m a r y p h y s i c a l c u s t o d y 

o f t h e p a r t i e s ' son and t h e mother was awarded p r i m a r y 

p h y s i c a l c u s t o d y o f t h e p a r t i e s ' d a u g h t e r . 682 So. 2d a t 6. 

The f a t h e r and t h e son s u b s e q u e n t l y moved t o F r a n k l i n C o u n t y , 

and more t h a n t h r e e y e a r s l a t e r t h e mo t h e r f i l e d a p e t i t i o n t o 

m o d i f y t h e p a r t i e s ' d i v o r c e judgment i n t h e C o l b e r t C i r c u i t 

C o u r t , s e e k i n g c u s t o d y o f t h e s o n . I d . The f a t h e r moved t o 

have t h e m o d i f i c a t i o n p e t i t i o n t r a n s f e r r e d t o t h e F r a n k l i n 

C i r c u i t C o u r t , and t h e C o l b e r t C i r c u i t C o u r t d e n i e d t h e 

f a t h e r ' s r e q u e s t . I d . The f a t h e r s o u g h t a p e t i t i o n f o r a w r i t 

o f mandamus, and o u r supreme c o u r t h e l d t h a t t h e C o l b e r t 

C i r c u i t C o u r t had no d i s c r e t i o n t o deny t h e f a t h e r ' s m o t i o n t o 

t r a n s f e r b e c a u s e t h e f a t h e r had d e m o n s t r a t e d t h a t he had 

p r i m a r y p h y s i c a l c u s t o d y o f t h e s o n , t h a t he and t h e son had 

l i v e d i n F r a n k l i n C o u n t y f o r o v e r t h r e e y e a r s , and t h a t t h e 

u n d e r l y i n g a c t i o n was a c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g t h a t 

i n v o l v e d o n l y t h e c u s t o d y o f t h e s o n . I d . a t 7-8. 

To t h e e x t e n t t h a t t h e mother a r g u e s t h a t H e s t e r s t a n d s 
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f o r t h e p r o p o s i t i o n t h a t o n l y a p a r t y d e s i g n a t e d as t h e 

" p r i m a r y p h y s i c a l c u s t o d i a n " has t h e o p t i o n t o c h o o s e one o f 

two p r o p e r v e n u e s p u r s u a n t t o § 30-3-5, we d i s a g r e e . We 

c o n s t r u e H e s t e r as r e j e c t i n g t h e m o t h e r ' s argument t h a t s h e , 

as a p a r e n t w i t h j o i n t l e g a l c u s t o d y o f t h e s o n , " h a [ d ] as 

much r i g h t u n d e r § 30-3-5 as t h e f a t h e r t o c h o o s e v e n u e . " The 

supreme c o u r t i n H e s t e r d e t e r m i n e d t h a t p h y s i c a l c u s t o d y , n o t 

l e g a l c u s t o d y , was t o be c o n s i d e r e d when d e t e r m i n i n g " t h e 

c u s t o d i a l p a r e n t " f o r p u r p o s e s o f a p p l y i n g § 30-3-5. We f i n d 

t h e f a c t s i n H e s t e r t o be m a t e r i a l l y d i s t i n g u i s h a b l e f r o m t h e 

f a c t s i n t h i s c a s e b e c a u s e t h e mot h e r and t h e f a t h e r i n t h e 

p r e s e n t c a s e have e q u a l p h y s i c a l c u s t o d i a l r i g h t s , and t h e 

f a t h e r i n H e s t e r was c l e a r l y i d e n t i f i a b l e as t h e p a r t y w i t h 

g r e a t e r p h y s i c a l c u s t o d i a l r i g h t s o v e r t h e p a r t i e s ' s o n . 

A l t h o u g h n e i t h e r p a r t y i n t h e p r e s e n t c a s e was d e s i g n a t e d 

w i t h g r e a t e r p h y s i c a l c u s t o d i a l r i g h t s t o t h e c h i l d , we c a n n o t 

c o n c l u d e t h a t t h e a b s e n c e o f s u c h a d e s i g n a t i o n n e c e s s i t a t e s 

a c o n c l u s i o n t h a t o n l y § 30-3-5(1) a p p l i e s t o a c t i o n s t o 

m o d i f y a j o i n t - p h y s i c a l - c u s t o d y a r r a n g e m e n t . By e n a c t i n g § 

30-3-5, t h e l e g i s l a t u r e p r o v i d e d " t h e c u r r e n t c u s t o d i a l 

p a r e n t " two venue o p t i o n s i n " a l l p r o c e e d i n g s f o r p e t i t i o n s 
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... s e e k i n g m o d i f i c a t i o n , i n t e r p r e t a t i o n , o r e n f o r c e m e n t o f a 

f i n a l d e c r e e a w a r d i n g c u s t o d y o f a c h i l d o r c h i l d r e n t o a 

p a r e n t " (Emphasis added.) S e c t i o n 30-3-5 was e n a c t e d i n 

1984, and, a t t h a t t i m e , j o i n t o r " s p l i t " c u s t o d y was 

r e c o g n i z e d i n A l a b a m a . 2 See Emmons v. Emmons, 450 So. 2d 148 

( A l a . C i v . App. 1984) ( a w a r d i n g t h e p a r e n t s j o i n t c u s t o d y o f 

t h e i r c h i l d w i t h a l t e r n a t i n g p e r i o d s o f p h y s i c a l c u s t o d y e v e r y 

s i x w e e k s ) ; E z e l l v. Hammond, 447 So. 2d 766 ( A l a . C i v . App. 

1984) ( m o d i f y i n g t h e judgment a w a r d i n g t h e mother c u s t o d y o f 

t h e p a r t i e s ' c h i l d r e n so t h a t t h e p a r e n t s were awarded j o i n t 

c u s t o d y ) ; L i g h t f o o t v. B y l s m a , 412 So. 2d 813, 814 ( A l a . C i v . 

App. 1982) ( r e c o g n i z i n g t h a t t h e m o d i f i c a t i o n judgment awarded 

t h e p a r e n t s j o i n t c u s t o d y o f t h e c h i l d r e n ) ; and A s h l e y v.  

A s h l e y , 383 So. 2d 861, 8 62 ( A l a . C i v . App. 1 98 0 ) ( n o t i n g t h a t 

t h e p a r t i e s had been awarded j o i n t c u s t o d y o f t h e i r c h i l d r e n 

p u r s u a n t t o a d i v o r c e judgment e n t e r e d i n 1 9 7 8 ) . The 

l e g i s l a t u r e c o u l d have s p e c i f i c a l l y l i m i t e d § 30-3-5 i n a 

2 S e c t i o n 30-3-5 was amended i n 1990 " t o p r o v i d e f u r t h e r 
f o r venue w i t h r e s p e c t t o p e t i t i o n s r e s p e c t i n g any p r o v i s i o n 
o f a d i v o r c e d e c r e e r e l a t i n g t o : a w a r d i n g c h i l d c u s t o d y , 
v i s i t a t i o n r i g h t s , c h i l d s u p p o r t p a y m e n t s , a n d / o r awards f o r 
c h i l d p o s t - m i n o r i t y b e n e f i t s . " T i t l e , A c t No. 90-666, A l a . 
A c t s 1990. B e f o r e § 30-3-5 was amended i n 1990, i t d i d n o t 
p r o v i d e f o r t h e m o d i f i c a t i o n o f a d i v o r c e judgment i n an 
a c t i o n f o r p o s t m i n o r i t y s u p p o r t . 
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manner t h a t w o u l d have s u p p o r t e d t h e m o t h e r ' s argument i f i t 

had d e s i r e d f o r p a r t i e s w i t h e q u a l p h y s i c a l c u s t o d i a l r i g h t s 

t o have o n l y one venue o p t i o n i n a m o d i f i c a t i o n a c t i o n , i . e . , 

t h e o r i g i n a l c i r c u i t c o u r t r e n d e r i n g t h e f i n a l d i v o r c e 

j u d g m e n t . However, t h e l e g i s l a t u r e d i d n o t p l a c e s u c h a 

l i m i t a t i o n on p a r e n t s w i t h j o i n t p h y s i c a l c u s t o d y , and t h i s 

c o u r t w i l l n o t impose s u c h a l i m i t a t i o n . Thus, we a g r e e w i t h 

t h e f a t h e r t h a t t h e p a r t i e s ' d e s i g n a t i o n as c o - e q u a l c u s t o d i a l 

p a r e n t s made e a c h p a r t y a " c u r r e n t c u s t o d i a l p a r e n t " w i t h 

e q u a l o p p o r t u n i t y t o c h o o s e t h e venue o f a c u s t o d y -

m o d i f i c a t i o n p r o c e e d i n g . 3 

Such a c o n c l u s i o n i s s u p p o r t e d by l a w r e l a t i n g t o t h e 

p u r p o s e o f a venue s t a t u t e , w h i c h , a c c o r d i n g t o o u r supreme 

c o u r t , i s " t o p r e v e n t i n c o n v e n i e n c e t o t h e p a r t i e s . " Ex p a r t e 

3We r e j e c t t h e m o t h e r ' s argument t h a t s u c h a c o n c l u s i o n 
a l l o w s t h e f a t h e r t o trump h e r d e s i r e t o c o n d u c t t h e 
m o d i f i c a t i o n p r o c e e d i n g i n C a l h o u n C o u n t y d e s p i t e t h e f a c t 
t h a t she and t h e f a t h e r have c o m p l e t e l y e q u a l c u s t o d i a l 
r i g h t s . E i t h e r way t h i s c o u r t d e c i d e s t o r u l e , t h e w i s h e s o f 
one p a r e n t w i t h e q u a l c u s t o d i a l r i g h t s w i l l be " t r u m p e d . " We 
a r e s i m p l y c o n c l u d i n g t h a t t h e f a t h e r , as t h e p l a i n t i f f i n t h e 
m o d i f i c a t i o n a c t i o n and t h e f i r s t p a r t y t o f i l e a p e t i t i o n t o 
m o d i f y t h e d i v o r c e j u d g m e n t , i s a b l e t o c h o o s e between one o f 
two p r o p e r v e n u e s p u r s u a n t t o § 30-3-5. See Ex p a r t e S t a t e ex  
r e l . C.M., 828 So. 2d 291, 294 ( A l a . 2002 ) ("When venue i s 
p r o p e r i n more t h a n one c o u n t y , t h e p l a i n t i f f may c h o o s e t h e 
c o u n t y i n w h i c h t o f i l e t h e a c t i o n . " ) . 
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C i t y o f H a l e y v i l l e , 827 So. 2d 778, 782 ( A l a . 2 0 0 2 ) . As t h a t 

c o u r t e x p l a i n e d , " ' [ v ] e n u e ... i s s i m p l y a s t a t u t o r y d e v i c e 

d e s i g n e d t o f a c i l i t a t e and b a l a n c e t h e o b j e c t i v e s o f optimum 

c o n v e n i e n c e f o r p a r t i e s and w i t n e s s e s and e f f i c i e n t a l l o c a t i o n 

o f j u d i c i a l r e s o u r c e s . ' " Ex p a r t e C i t y o f H a l e y v i l l e , 827 So. 

2d a t 781 ( q u o t i n g J a c k H. F r i e d e n t h a l e t a l . , C i v i l P r o c e d u r e 

§ 2.1 (3d ed. 1 9 9 9 ) ) . 

"Venue i s i m p o r t a n t b e c a u s e i t can a f f e c t 
f u n d a m e n t a l i s s u e s o f j u s t i c e and t h e c o n v e n i e n c e o f 
t h e p a r t i e s . Venue i s d e f i n e d a s : 

" ' 1 . The p r o p e r o r a p o s s i b l e p l a c e f o r t h e 
t r i a l o f a l a w s u i t , u s u . b e c a u s e t h e p l a c e 
has some c o n n e c t i o n w i t h t h e e v e n t s t h a t 
have g i v e n r i s e t o t h e l a w s u i t . 2. The 
c o u n t y o r o t h e r t e r r i t o r y o v e r w h i c h a 
t r i a l c o u r t has j u r i s d i c t i o n . C f . 
JURISDICTION. 3. L o o s e l y , t h e p l a c e where 
a c o n f e r e n c e o r m e e t i n g i s b e i n g h e l d . 4. 
In a p l e a d i n g , t h e s t a t e m e n t e s t a b l i s h i n g 
t h e p l a c e f o r t r i a l . 5. I n an a f f i d a v i t , 
t h e d e s i g n a t i o n o f t h e p l a c e where i t was 
made.'" 

I d . ( q u o t i n g B l a c k ' s Law D i c t i o n a r y 1553 ( 7 t h ed. 1 9 9 9 ) ) . P u t 

a n o t h e r way, " ' [ v ] e n u e ' r e f e r s t o t h e p a r t i c u l a r c o u n t y o r 

o t h e r s u b d i v i s i o n i n w h i c h , f o r t h e s a k e o f c o n v e n i e n c e o r 

o t h e r commanding p o l i c y c o n s i d e r a t i o n s , t h e c a u s e i s t o be 

h e a r d o r t r i e d . " P e p p e r e l l M f g . Co. v. Alabama N a t ' l Bank o f 

Montgomery, 261 A l a . 665, 667, 75 So. 2d 665, 667 ( 1 9 5 4 ) . 
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A l t h o u g h t h e l e g i s l a t u r e d i d n o t e x p r e s s l y s t a t e t h e 

p u r p o s e f o r a l l o w i n g venue t o be p r o p e r i n t h e c o u n t y where 

t h e o r i g i n a l d i v o r c e was e n t e r e d o r where t h e c u s t o d i a l p a r e n t 

and t h e c h i l d o r c h i l d r e n r e s i d e o r s t a t e t h e r e a s o n f o r 

a l l o w i n g t h e c u s t o d i a l p a r e n t t o c h o o s e venue i n t h e a c t w h i c h 

has been c o d i f i e d as § 30-3-5, t h e g e n e r a l p r i n c i p l e s 

u n d e r l y i n g venue g i v e t h i s c o u r t some a s s i s t a n c e i n 

d e t e r m i n i n g t h e p u r p o s e and r e a s o n i n g b e h i n d t h e s t a t u t e . 

B e c a u s e any venue s t a t u t e i s c o n c e r n e d w i t h c o n v e n i e n c e o f t h e 

p a r t i e s and w i t h d e t e r m i n i n g t h e b e s t use o f j u d i c i a l 

r e s o u r c e s , and b e c a u s e venue i s o f t e n b a s e d on t h e c o n n e c t i o n 

b e t ween t h e f o r u m and t h e e v e n t g i v i n g r i s e t o t h e a c t i o n o r 

t h e p e r s o n s i n v o l v e d i n i t , i t i s n o t d i f f i c u l t t o s u r m i s e 

t h a t t h e d e c i s i o n t o a l l o w f o r venue i n t h e c o u n t y o f 

r e s i d e n c e o f t h e c u s t o d i a l p a r e n t and c h i l d o r c h i l d r e n i s 

p a r t l y b a s e d on t h e c o n v e n i e n c e t o t h a t p a r e n t and on t h e f a c t 

t h a t t h e e v i d e n c e and any w i t n e s s e s c o n c e r n i n g t h e c h i l d o r 

c h i l d r e n w o u l d be more r e a d i l y a v a i l a b l e i n t h a t c o u n t y . The 

l i k e l y b a s i s f o r a l l o w i n g t h e c u s t o d i a l p a r e n t t o c h o o s e i s 

s i m i l a r -- t h e c u s t o d i a l p a r e n t ' s c o n v e n i e n c e . P e r m i t t i n g 

venue t o r e m a i n i n t h e c o u r t t h a t o r i g i n a l l y h a n d l e d t h e 
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d i v o r c e a c t i o n i s a l s o b a s e d on c o n v e n i e n c e and j u d i c i a l 

economy, b e c a u s e t h a t c o u r t w o u l d l i k e l y be more f a m i l i a r w i t h 

t h e p a r t i e s and w o u l d have e a s y a c c e s s t o t h e e a r l i e r f i l i n g s . 

I n t h e p r e s e n t c a s e , t h e a t t a c h m e n t s t o t h e m o t h e r ' s 

p e t i t i o n i n d i s p u t a b l y show t h a t b o t h c u s t o d i a l p a r e n t s , i . e . , 

t h e m o t h e r and t h e f a t h e r , and t h e c h i l d l i v e i n Etowah C o u n t y 

and t h a t t h e y have done so f o r a p e r i o d f a r e x c e e d i n g t h r e e 

y e a r s i m m e d i a t e l y p r e c e d i n g t h e f a t h e r ' s f i l i n g o f t h e 

p e t i t i o n t o m o d i f y c u s t o d y i n t h e Etowah C i r c u i t C o u r t . 

M o r e o v e r , we n o t e t h a t t h e p a r t i e s were d i v o r c e d by a g r e e m e n t , 

and t h e r e i s no i n d i c a t i o n i n t h e a t t a c h m e n t s t o t h e m o t h e r ' s 

p e t i t i o n t h a t a t r i a l was c o n d u c t e d i n t h e C a l h o u n C i r c u i t 

C o u r t when t h e p a r t i e s were d i v o r c e d . Thus, t h e p u r p o s e s o f 

t h e venue s t a t u t e w o u l d be f u r t h e r e d by a l l o w i n g t h e f a t h e r ' s 

c u s t o d y - m o d i f i c a t i o n a c t i o n t o p r o c e e d i n Etowah C o u n t y . 4 

F u r t h e r m o r e , we f a i l t o see how t h e p u r p o s e s o f a venue 

s t a t u t e w o u l d be s e r v e d i f we were t o c o n c l u d e t h a t , u n l e s s 

4As n o t e d above, t h e a t t a c h m e n t s t o t h e m o t h e r ' s p e t i t i o n 
i n d i c a t e t h a t t h e p a r t i e s c h o s e t o f i l e f o r a d i v o r c e i n 
C a l h o u n C o u n t y f o r " p e r s o n a l r e a s o n s . " The r e c o r d does n o t 
i n d i c a t e what t h o s e " p e r s o n a l r e a s o n s " a c t u a l l y were, and t h e 
m o t h e r does n o t a r g u e i n h e r p e t i t i o n t h a t Etowah C o u n t y i s an 
i n a p p r o p r i a t e f o r u m f o r r e a s o n s r e l a t i n g t o t h e " p e r s o n a l 
r e a s o n s " t h a t c a u s e d t h e p a r t i e s t o f i l e f o r a d i v o r c e i n 
C a l h o u n C o u n t y . 
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t h e p a r t i e s a g r e e d o t h e r w i s e , p a r t i e s w i t h j o i n t c u s t o d y a r e 

c o n f i n e d t o l i t i g a t e f u t u r e m o d i f i c a t i o n a c t i o n s o n l y i n t h e 

c i r c u i t c o u r t t h a t i s s u e d t h e o r i g i n a l d i v o r c e j u d g m e n t . Such 

a c o n c l u s i o n c o u l d c o n c e i v a b l y r e s u l t i n t h e p a r t i e s ' 

t r a v e l i n g f r o m one end o f t h e s t a t e t o t h e o t h e r i n o r d e r t o 

m o d i f y t h e i r d i v o r c e judgment s i m p l y b e c a u s e t h e y had been 

d i v o r c e d i n one c o u n t y , s u c h as D e K a l b C o u n t y ( l o c a t e d i n t h e 

n o r t h e a s t c o r n e r o f t h e s t a t e ) , and t h e y and t h e i r c h i l d had 

moved t o a n o t h e r c o u n t y , s u c h as M o b i l e C o u n t y ( l o c a t e d i n t h e 

s o u t h w e s t c o r n e r o f t h e s t a t e ) . 

D u r i n g o r a l a rgument, t h e m o t h e r ' s a t t o r n e y e x p r e s s e d 

c o n c e r n t h a t t o c o n c l u d e t h a t t h e m o t h e r and t h e f a t h e r a r e 

b o t h c u s t o d i a l p a r e n t s w i t h e q u a l r i g h t s t o d e t e r m i n e venue 

p u r s u a n t t o § 30-3-5 w o u l d u l t i m a t e l y l e a d t o t h e p r o v e r b i a l 

" r a c e t o t h e c o u r t h o u s e " b e c a u s e t h e r e c o u l d p o t e n t i a l l y be 

two p r o p e r v e n u e s and w h i c h e v e r p a r t y f i r s t f i l e d a 

m o d i f i c a t i o n p r o c e e d i n g i n t h e venue o f t h e i r c h o i c e w o u l d be 

a b l e t o c h o o s e t h e venue f o r t h e m o d i f i c a t i o n a c t i o n s o f b o t h 

p a r t i e s . A l t h o u g h t h a t s c e n a r i o c o u l d c o n c e i v a b l y o c c u r , we 

n o t e t h a t t h e r e a r e n o t c o m p e t i n g p e t i t i o n s t o m o d i f y f i l e d by 

t h e m o t h e r and t h e f a t h e r i n t h i s c a s e . The f a c t s p r e s e n t e d 
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t o t h i s c o u r t a t t h i s t i m e i n v o l v e o n l y one p e t i t i o n t o m o d i f y 

i n a f o r u m t h a t i s p r o p e r p u r s u a n t t o § 30-3-5. 

B a s e d on t h e a r g u m e n t s p r e s e n t e d by t h e m o t h e r , we c a n n o t 

c o n c l u d e t h a t t h e mo t h e r has d e m o n s t r a t e d "a c l e a r and  

u n d i s p u t a b l e r i g h t t o t h e o r d e r s o u g h t . " H e s t e r , 682 So. 2d a t 

7 ( c i t i n g Ex p a r t e S m i t h , 619 So. 2d 1374 ( A l a . 1 993)) 

(e m p h a s i s a d d e d ) . A c c o r d i n g l y , t h e p e t i t i o n i s d e n i e d . 

PETITION DENIED. 

P i t t m a n , B r y a n , and Moore, J J . , c o n c u r . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , r e c u s e s h e r s e l f . 
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