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PER CURIAM. 

Chong Fan appeals from a judgment of the Madison C i r c u i t 

C o urt ("the t r i a l c o u r t " ) d i s m i s s i n g h i s c o m p l a i n t a g a i n s t 
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Q u a l i t e s t P h a r m a c e u t i c a l s . We a f f i r m i n p a r t and r e v e r s e i n 

p a r t . 

F a c t s and P r o c e d u r a l H i s t o r y 

On September 2 2 , 2010, Fan f i l e d i n the t r i a l c o u r t a 

c o m p l a i n t a g a i n s t Q u a l i t e s t . The c o m p l a i n t s t a t e d : 

" Cause: Breach of C o n s t i t u t i o n , c o n t r a c t , worker 
p r o t e c t i o n and t o r t s law 

" Issue and requests: 

"1. To judge t h a t b r e a c h of C o n s t i t u t i o n on ' E q u a l 
P r o t e c t i o n and R i g h t s of a l i e n s ' 

"2. To judge t h a t b r e a c h of C o n t r a c t on 
' C o n s e q u e n t i a l Damages' 

"3. To judge t h a t b r e a c h of Worker P r o t e c t i o n on 
'Wages and Hours of Work, D i s c h a r g e f o r Proper 
Cause' 

"4. To judge t h a t b r e a c h of T o r t s Law on ' I n f l i c t i o n 
of M e n t a l D i s t r e s s ' 

"5. To judge t h a t damage of USD $500,000 

" Facts: 

"On Apr. 10th, 2010 Saturday, p l a i n t i f f Chong Fan 
was s i c k and went t o see Dr. Benjamin F a v i s i n AFC 
(American F a m i l y C a r e ) . He suggested ' P l e a s e excuse 
Mr. Fan from work on 04/12/2010'. Chong Fan went t o 
see Dr. J a t i n d e r Sachdev i n AFC on 04/13/2010, she 
suggested 'Off work 04/13/10 - 04/16/10'. Then 
p l a i n t i f f Chong Fan gave employer the d o c t o r ' s note. 
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" A p r i l 19, 2010, Monday, Chong Fan was o r a l l y 
i n f o r m e d t o be f i r e d , but w i t h o u t any o f f i c i a l 
t e r m i n a t i o n l e t t e r s . 
II 

"The reasons t o f i r e Chong Fan t o l d by Sr. D i r e c t o r 
Mr. J a b e r Qasem were: 

"1. You don't r e s p e c t Mr. Fang Zhou because you 
d i d n ' t agree w i t h you're [ s i c ] annual r e v i e w made by 
Fang Zhou and d i d n ' t s i g n your name. 

"2. You c an't work on the 2nd s h i f t ( n i g h t s h i f t 
from 5pm t o 5am) on weekend. 

"Reasons: 

" I am an a l i e n Chinese w i t h Green Card worked i n 
Q u a l i t e s t P h a r m a c e u t i c a l s , USA, f o r l o n g time and 
o v e r t i m e work, w i t h o u t any o v e r t i m e p a i d . Once 
f i r e d , l a c k l e g a l p r o t e c t i o n s , l a c k p l e a d i n g ways, 
l a c k Union. P l e a d w i t h Court f o r judge." 

( B o l d t y p e f a c e i n o r i g i n a l . ) 

On November 5, 2010, Q u a l i t e s t f i l e d a motion t o d i s m i s s 

the c o m p l a i n t f o r f a i l u r e t o s t a t e a c l a i m upon which r e l i e f 

c o u l d be g r a n t e d . Q u a l i t e s t argued t h a t Fan had f a i l e d t o 

s t a t e f a c t s t o s u p p o r t a c l a i m of i n t e n t i o n a l i n f l i c t i o n of 

e m o t i o n a l d i s t r e s s . Q u a l i t e s t a l s o argued t h a t the b r e a c h - o f -

c o n t r a c t c l a i m f a i l e d because the c o m p l a i n t f a i l e d t o a l l e g e 

t h a t a c o n t r a c t e x i s t e d or t o a l l e g e any o t h e r element of t h a t 

c l a i m and t h a t the c l a i m s of "Breach of C o n s t i t u t i o n and 
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Brea c h of Worker P r o t e c t i o n " were not r e c o g n i z e d causes of 

a c t i o n under Alabama l a w . Q u a l i t e s t a l s o argued t h a t Fan had 

not met the r e q u i r e m e n t s of n o t i c e p l e a d i n g under Rule 8 ( a ) , 

A l a . R. C i v . P. On August 1, 2011, Fan f i l e d a r e p l y t o t h a t 

m o t i o n . A h e a r i n g was h e l d on September 9, 2011, a f t e r which 

the t r i a l c o u r t e n t e r e d an o r d e r g i v i n g Fan 14 days t o amend 

h i s c o m p l a i n t . 

On September 26, 2011, Fan f i l e d a "Reply" i n response t o 

the t r i a l c o u r t ' s o r d e r . Fan r e s t a t e d the a l l e g a t i o n s i n h i s 

o r i g i n a l c o m p l a i n t and added a s e c t i o n e n t i t l e d "Case Compare 

and A n a l y s i s " i n which he compared c e r t a i n cases t o the f a c t s 

of h i s c a s e . The f i r s t s e t of cases Fan d i s c u s s e d i n h i s 

r e p l y were l i s t e d under the heading "Breach of C o n t r a c t . " I n 

t h a t s e c t i o n , Fan s t a t e d t h a t he had been w r o n g f u l l y 

d i s c h a r g e d f o r s e e k i n g w o r k e r s ' compensation b e n e f i t s . 1 The 

second s e t of cases d i s c u s s e d were l i s t e d under the heading 

"Breach of Worker P r o t e c t i o n . " I n t h a t s e c t i o n , Fan s t a t e d 

t h a t Q u a l i t e s t had v i o l a t e d the F a i r Labor S t a n d a r d s A c t , 29 

1 A l t h o u g h the heading was "Breach of C o n t r a c t , " the 
substance of h i s c l a i m was a c t u a l l y a r e t a l i a t o r y - d i s c h a r g e 
c l a i m based on h i s a l l e g a t i o n t h a t he had been d i s c h a r g e d f o r 
h a v i n g f i l e d a w o r k e r s ' compensation c l a i m . 
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U.S.C. § 201 e t seq., and t h a t he had been d i s c h a r g e d f o r 

e x e r c i s i n g h i s r i g h t s under t h a t a c t . The t h i r d s e t of cases 

d i s c u s s e d were l i s t e d under the heading "Breach of 

C o n s t i t u t i o n . " I n t h a t s e c t i o n , Fan s t a t e d t h a t he had been 

" f i r e d " under c i r c u m s t a n c e s f o r which an employee who was an 

American n a t i o n a l would not have b e e n . The f o u r t h and f i n a l 

s e t of cases d i s c u s s e d were l i s t e d under the heading "Breach 

of T o r t s Law." I n t h a t s e c t i o n , Fan s t a t e d t h a t he had 

s u f f e r e d an i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s due 

t o "work d i s p u t e s on h i s annual r e v i e w and o v e r t i m e wage" as 

w e l l as h i s d i s c h a r g e . 

Q u a l i t e s t renewed i t s motion t o d i s m i s s on October 5, 

2011, a r g u i n g t h a t Fan's " r e p l y " was u n t i m e l y and t h a t Fan had 

f a i l e d t o s e r v e the r e p l y on Q u a l i t e s t . Q u a l i t e s t a g a i n 

argued t h a t the b r e a c h - o f - c o n t r a c t c l a i m f a i l e d because i t d i d 

not a l l e g e t h a t a c o n t r a c t e x i s t e d or a l l e g e any o t h e r element 

of t h a t c l a i m , t h a t the c l a i m s of "Breach of C o n s t i t u t i o n " and 

"Breach of Worker P r o t e c t i o n " were not r e c o g n i z e d causes of 

a c t i o n under Alabama law, and t h a t Fan had not met the 

r e q u i r e m e n t s of n o t i c e p l e a d i n g under Rule 8 ( a ) , A l a . R. C i v . 
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P. On March 13, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 

s t a t i n g : 

"On September 9, 2011, a f t e r a h e a r i n g on the 
Defendant's M o t i o n t o D i s m i s s , t h i s c o u r t e n t e r e d an 
Order f o r [ F a n ] t o f i l e an amended c o m p l a i n t . On 
September 26, 2011, [ F a n ] d i d f i l e an amended 
c o m p l a i n t . However, [ F a n ] f a i l e d t o t i m e l y s e r v e 
[ Q u a l i t e s t ] w i t h the Amended Complaint. On October 
5, 2011, [ Q u a l i t e s t ] f i l e d a Renewed Mo t i o n t o 
D i s m i s s p u r s u a n t t o Rules 8 and 1 2 ( b ) ( 6 ) [ , A l a . R. 
C i v . P . ] . 

" A f t e r r e v i e w i n g the amended c o m p l a i n t the Court 
i s of the o p i n i o n t h a t i t i s i n s u f f i c i e n t ; 
t h e r e f o r e , i t i s hereby ORDERED, ADJUDGED and 
DECREED t h a t t h i s a c t i o n i s DISMISSED WITH 

PREJUDICE, c o s t s t o be t a x e d as p a i d . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) On March 26, 2012, Fan f i l e d 

h i s n o t i c e of ap p e a l t o t h i s c o u r t . T h i s c o u r t t r a n s f e r r e d 

the a p p e a l t o the Alabama Supreme Court f o r l a c k of s u b j e c t -

m a t t e r j u r i s d i c t i o n , and t h a t c o u r t s u b s e q u e n t l y t r a n s f e r r e d 

the a p p e a l back t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . 

Code 1975. 

On a p p e a l , Fan argues t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g h i s c o m p l a i n t . "The s t a n d a r d of r e v i e w upon appea l 

from a t r i a l c o u r t ' s o r d e r d i s m i s s i n g a c o m p l a i n t f o r f a i l u r e 

t o s t a t e a c l a i m upon which r e l i e f may be g r a n t e d i s whether, 

when the a l l e g a t i o n s of the c o m p l a i n t are viewed most s t r o n g l y 
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i n h i s f a v o r , the p l a i n t i f f c o u l d prove any s e t of 

c i r c u m s t a n c e s which would e n t i t l e him t o r e l i e f . " M a r t i n v. 

H a r r e l s o n , 532 So. 2d 1256, 1256 ( A l a . C i v . App. 1988) . Rule 

8 ( a ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : "A 

p l e a d i n g which s e t s f o r t h a c l a i m f o r r e l i e f , whether an 

o r i g i n a l c l a i m , c o u n t e r c l a i m , c r o s s - c l a i m , or t h i r d - p a r t y 

c l a i m , s h a l l c o n t a i n (1) a s h o r t and p l a i n statement of the 

c l a i m showing t h a t the p l e a d e r i s e n t i t l e d t o r e l i e f , and (2) 

a demand f o r judgment f o r the r e l i e f the p l e a d e r s e eks." 

"Alabama i s a ' n o t i c e p l e a d i n g ' s t a t e . " S u r r e n c y v. H a r b i s o n , 

489 So. 2d 1097, 1104 ( A l a . 1986). T h e r e f o r e , even i f a 

c o m p l a i n t i s i n a r t f u l l y drawn, so l o n g as the c o m p l a i n t p l a c e s 

the defendants on n o t i c e of the c l a i m , the c o m p l a i n t i s 

s u f f i c i e n t . I d . 

In the p r e s e n t case, Fan's c o m p l a i n t i s s u f f i c i e n t t o 

p l a c e Q u a l i t e s t on n o t i c e of the f o l l o w i n g c l a i m s : (1) a c l a i m 

f o r o v e r t i m e b e n e f i t s under the F a i r Labor Standards A c t , 29 

U.S.C. § 201 e t seq., (2) a r e t a l i a t o r y - d i s c h a r g e c l a i m f o r 

e x e r c i s i n g h i s r i g h t s under the F a i r Labor Standards A c t , and 

(3) a c l a i m a l l e g i n g d i s c r i m i n a t i o n based on h i s n a t i o n a l 

o r i g i n . F u r t h e r , Fan's a l l e g a t i o n s , "viewed most s t r o n g l y i n 
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h i s f a v o r ... would e n t i t l e him t o r e l i e f . " M a r t i n , 532 So. 

2d a t 1256. 

Fan a l s o c l a i m s h i s employment was t e r m i n a t e d f o r h i s 

h a v i n g f i l e d a workers' compensation c l a i m . A l t h o u g h " [ a ] 

c o m p l a i n t s h o u l d not be d i s m i s s e d f o r f a i l u r e t o s t a t e a c l a i m 

u n l e s s i t appears beyond r e a s o n a b l e doubt t h a t the p l a i n t i f f 

can prove no s e t of f a c t s i n s u p p o r t of h i s c l a i m t h a t would 

e n t i t l e him t o r e l i e f under some c o g n i z a b l e t h e o r y of law," 

Morton v. P r e s c o t t , 564 So. 2d 913, 916 ( A l a . 1990), a t r i a l 

c o u r t s h o u l d seek t o determine whether the a l l e g a t i o n i n the 

c o m p l a i n t , and the r e a s o n a b l e i n f e r e n c e s a r i s i n g t h e r e f r o m , 

g i v e r i s e t o a c o g n i z a b l e l e g a l c l a i m . Morton i s i l l u s t r a t i v e 

h e re. 

The p l a i n t i f f i n Morton, A l l e n F. Morton, sued Dr. C e c i l 

H. P r e s c o t t , a l l e g i n g t h a t Dr. P r e s c o t t , who was a 

p s y c h i a t r i s t , had n e g l i g e n t l y d i s c h a r g e d a p a t i e n t named 

P e n d a r v i s Hunter, who then a s s a u l t e d Morton. I d . a t 914. The 

t r i a l c o u r t d i s m i s s e d Morton's c o m p l a i n t based on Dr. 

P r e s c o t t ' s arguments t h a t the f a c t s a l l e g e d i n Morton's 

c o m p l a i n t had f a i l e d t o e s t a b l i s h t h a t Dr. P r e s c o t t had owed 

Morton a duty o r , assuming t h a t such a duty e x i s t e d , t h a t Dr. 
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P r e s c o t t had breached t h a t duty. I d . In i t s a n a l y s i s 

a f f i r m i n g the d i s m i s s a l of Morton's c o m p l a i n t , our supreme 

c o u r t f i r s t e x p l a i n e d t h a t "a p l a i n t i f f must p l e a d and prove 

t h a t the [ p s y c h i a t r i s t ] knew or s h o u l d have known t h a t an 

a g g r e s s o r might be a danger t o a s p e c i f i c i n d i v i d u a l . " I d . a t 

916. The c o u r t then determined t h a t Morton's c o m p l a i n t had 

f a i l e d t o meet t h a t s t a n d a r d . I d . The supreme c o u r t 

d e s c r i b e d Morton's c o m p l a i n t as f o l l o w s : 

"A r e v i e w of the c o m p l a i n t s u p p o r t s [ D r . ] 
P r e s c o t t ' s argument t h a t Morton f a i l s t o a l l e g e t h a t 
Hunter had made any s p e c i f i c t h r e a t t o harm Morton. 
At most the c o m p l a i n t s t a t e s t h a t Hunter was a 
v i o l e n t , dangerous pe r s o n who posed a danger t o the 
c i t i z e n s of the community, i n c l u d i n g Morton. Even 
assuming t h a t a l l of these f a c t s and c o n c l u s i o n s are 
t r u e , the a l l e g a t i o n s are s t i l l i n s u f f i c i e n t t o show 
a l e g a l duty on the p a r t of [ D r . ] P r e s c o t t t o 
p r o t e c t Morton from s p e c i f i c harm." 

I d . a t 915. 

S i m i l a r l y , Fan's f a c t u a l a l l e g a t i o n s , which he f i r s t 

s t a t e d i n h i s o r i g i n a l c o m p l a i n t and s u b s e q u e n t l y r e s t a t e d i n 

h i s " Reply," i n d i c a t e t h a t , i n A p r i l 2010, Fan had been s i c k , 

t h a t Fan had seen two p h y s i c i a n s , t h a t those p h y s i c i a n s had 

g i v e n Fan " d o c t o r ' s n o t e s " e x c u s i n g Fan from work from A p r i l 

12, 2010, t o A p r i l 16, 2010, t h a t Fan had p r o v i d e d the 

d o c t o r s ' notes t o Q u a l i t e s t , and t h a t Q u a l i t e s t had t e r m i n a t e d 
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h i s employment. L a t e r , i n the s e c t i o n of h i s "Reply" i n which 

Fan p r o v i d e d case comparisons, Fan s t a t e d : 

" [ F a n ] was employed by Q u a l i t e s t P h a r m a c e u t i c a l . 
[ F a n ] was s i c k and m i s s [ e d ] a s u b s t a n t i a l p e r i o d of 
work. When [ F a n ] sought w o r k e r s ' compensation 
b e n e f i t s (to have g i v e n [ Q u a l i t e s t ] the d o c t o r ' s 
n o t e ) , [ F a n ] was f i r e d . [ F a n ] sued Q u a l i t e s t f o r 
w r o n g f u l d i s c h a r g e . " 

A l t h o u g h Fan s t a t e s i n t h a t p aragraph t h a t he "sought 

w o r k e r s ' compensation b e n e f i t s , " he q u a l i f i e s t h a t statement 

when he adds, i n a p a r e n t h e t i c a l , t h a t he gave Q u a l i t e s t the 

d o c t o r s ' n o t e s . Fan a l l e g e s o n l y t h a t he m i s s e d work because 

he was s i c k , t h a t he p r o v i d e d Q u a l i t e s t notes e x c u s i n g h i s 

absence from work, and t h a t he was t e r m i n a t e d from h i s 

employment. Fan does not a l l e g e t h a t he was i n j u r e d a t work 

or t h a t he s u f f e r s from an o c c u p a t i o n a l d i s e a s e ; from a l l t h a t 

appears i n h i s p l e a d i n g s , Fan's i l l n e s s was t o t a l l y u n r e l a t e d 

t o h i s work. See Alabama Power Co. v. A l d r i d g e , 854 So. 2d 

554, 571 ( A l a . 2002) ( i n d i c a t i n g t h a t t o e s t a b l i s h a prima 

f a c i e case of r e t a l i a t o r y d i s c h a r g e , a p l a i n t i f f must show, 

among o t h e r t h i n g s , a w o r k - r e l a t e d i n j u r y ) . Furthermore, Fan 

does not t r u l y a l l e g e t h a t he f i l e d a w o r k e r s ' compensation 

c l a i m ; the f i l i n g of such a c l a i m i s an e s s e n t i a l element of 

a r e t a l i a t o r y - d i s c h a r g e c l a i m . See Thomas v. Bakers Indus., 
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a D i v . of Sonoco Prod. Co., 737 So. 2d 469, 471 ( A l a . C i v . 

App. 1999). Thus, the c o m p l a i n t and the "Reply" f a i l i n a l l 

r e s p e c t s t o p l e a d any s e t of f a c t s under which Fan c o u l d 

p o s s i b l y p r e v a i l on a r e t a l i a t o r y - d i s c h a r g e c l a i m based on h i s 

h a v i n g f i l e d a w o r k e r s ' compensation c l a i m a g a i n s t Q u a l i t e s t . 

A l t h o u g h t h i s s t a t e p e r m i t s n o t i c e p l e a d i n g , i t does not 

p e r m i t p l e a d i n g s t h a t l a c k any f a c t u a l b a s i s upon which a 

c l a i m c o u l d r e s t t o s t a t e a cause of a c t i o n . Thus, we a f f i r m 

the t r i a l c o u r t ' s judgment t o the e x t e n t t h a t i t d i s m i s s e d 

Fan's c l a i m a l l e g i n g r e t a l i a t i o n f o r h i s h a v i n g f i l e d a 

c o m p l a i n t f o r w o r k e r s ' compensation b e n e f i t s . 

F i n a l l y , Fan's c o m p l a i n t i n c l u d e s a c l a i m a l l e g i n g the 

t o r t of o u t r a g e . He based t h i s c l a i m on a work d i s p u t e and 

the t e r m i n a t i o n of h i s employment. T h i s c o u r t has h e l d , 

however, t h a t c a u s i n g an employee t o l o s e h i s or her j o b i s 

i n s u f f i c i e n t t o s u p p o r t a t o r t - o f - o u t r a g e c l a i m . Thomas v.  

W i l l i a m s , 21 So. 3d 1234, 1240 ( A l a . C i v . App. 2008). Wi t h 

r e g a r d t o the work d i s p u t e , Fan has f a i l e d t o a l l e g e any 

conduct t h a t would r i s e t o the l e v e l n e c e s s a r y t o s u p p o r t a 

t o r t - o f - o u t r a g e c l a i m . See i d . ("Assuming Thomas's 

a l l e g a t i o n s t o be t r u e and c apable of b e i n g s u p p o r t e d by the 
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e v i d e n c e , we cannot say t h a t W i l l i a m s ' s conduct rose t o the 

l e v e l a t which our c o u r t s have a l l o w e d r e c o v e r y f o r the t o r t 

of o u t r a g e , i . e . , cases i n v o l v i n g misconduct i n a b u r i a l , 

s e x u a l harassment or a s s a u l t , or b a r b a r i c methods of c o e r c i n g 

an i n s u r a n c e s e t t l e m e n t . " ) . 

Based on the f o r e g o i n g , we a f f i r m the t r i a l c o u r t ' s 

judgment d i s m i s s i n g Fan's c o m p l a i n t w i t h r e g a r d t o h i s t o r t -

o f - o u t r a g e c l a i m and h i s r e t a l i a t o r y - d i s c h a r g e c l a i m based on 

h i s h a v i n g f i l e d a workers' compensation c l a i m , which was 

t i t l e d as a b r e a c h - o f - c o n t r a c t c l a i m . We r e v e r s e the judgment 

i n a l l o t h e r r e s p e c t s , and we remand the cause f o r f u r t h e r 

p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Pi t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , which Thompson, P.J., j o i n s . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I r e s p e c t f u l l y d i s s e n t from t h a t p a r t of the main o p i n i o n 

a f f i r m i n g the t r i a l c o u r t ' s d i s m i s s a l of the f i r s t count i n 

Chong Fan's c o m p l a i n t . Fan c l e a r l y s t a t e d i n h i s c o m p l a i n t 

t h a t h i s employment had been t e r m i n a t e d f o r s e e k i n g workers' 

compensation b e n e f i t s . S e c t i o n 25-5-11.1, A l a . Code 1975, 

p r o v i d e s t h a t " [ n ] o employee s h a l l be t e r m i n a t e d by an 

employer s o l e l y because the employee has i n s t i t u t e d or 

m a i n t a i n e d any a c t i o n a g a i n s t the employer t o r e c o v e r workers' 

compensation b e n e f i t s under t h i s c h a p t e r " The term 

" a c t i o n " means more than the f i l i n g of a l e g a l c o m p l a i n t , 

e x t e n d i n g t o the making of any c l a i m f o r workers' compensation 

b e n e f i t s . M c C l a i n v. Birmingham Coca-Cola B o t t l i n g Co., 578 

So. 2d 1299 ( A l a . 1991). The c l a i m does not have t o be a 

m e r i t o r i o u s c l a i m based on a c o v e r e d p e r s o n a l i n j u r y . Hutto  

v. Farmers Exch. Bank, 735 So. 2d 1233, 1235 n.1 ( A l a . C i v . 

App. 1999). Hence, Fan has s t a t e d a cause of a c t i o n under § 

25-5-11.1 d e s p i t e h i s f a i l u r e t o p l e a d t h a t he i n j u r e d h i m s e l f 

a t work and d e s p i t e h i s f a i l u r e t o p l e a d t h a t he had " f i l e d " 

a c l a i m f o r w o r k ers' compensation b e n e f i t s . I b e l i e v e t h a t 

h i s c o m p l a i n t was s u f f i c i e n t t o p l a c e Q u a l i t e s t 
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P h a r m a c e u t i c a l s on n o t i c e t h a t Fan was c l a i m i n g a v i o l a t i o n of 

§ 25-5-11.1 and t h a t h i s a l l e g a t i o n s , when "viewed most 

s t r o n g l y i n h i s f a v o r ... would e n t i t l e him t o r e l i e f . " 

M a r t i n v. H a r r e l s o n , 532 So. 2d 1256, 1256 ( A l a . C i v . App. 

1988). I concur i n the remainder of the o p i n i o n . 

Thompson, P.J., c o n c u r s . 
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