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THOMPSON, P r e s i d i n g Judge. 

Bank of America, N.A. ("Bank of A m e r i c a " ) , appeals from 

a judgment i n f a v o r of E v e l y n J . K i n s l o w , as t r u s t e e of the 

E v e l y n J . K i n s l o w Revocable T r u s t ("Kinslow"). I n t h e 
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judgment, the t r i a l c o u r t found t h a t c e r t a i n l i m i t e d common 

elements a s s i g n e d t o a s p e c i f i c condominium u n i t were not 

s u b j e c t t o the mortgage Bank Of America p o s s e s s e d as t o t h a t 

u n i t . 

The e v i d e n c e i n the r e c o r d on a p p e a l i n d i c a t e s the 

f o l l o w i n g . Legacy Key i s a condominium complex i n Orange 

Beach. The complex c o n t a i n s 36 r e s i d e n t i a l u n i t s . I n 

a d d i t i o n t o common elements of the complex, such as the 

swimming p o o l , the complex has the f o l l o w i n g " l i m i t e d common 

elements": 17 boat s l i p s , 12 s t o r a g e c l o s e t s , and 8 c a r r i a g e 

houses. The l i m i t e d common elements were i n c l u d e d i n an 

amendment ("the f i r s t amendment") t o the d e c l a r a t i o n of 

condominium ("the d e c l a r a t i o n " ) , as r e q u i r e d by § 35-8A-

2 0 8 ( c ) , A l a . Code 1975, which i s p a r t of the Alabama U n i f o r m 

Condominium A c t ("the A c t " ) , § 35-8A-101 e t seq., A l a Code 

1975. The amendment p r o v i d e d t h a t l i m i t e d common elements 

would be appurtenant t o the u n i t s . I t a l s o a l l o w e d owners of 

u n i t s t o r e a l l o c a t e l i m i t e d common elements by an amendment t o 

the d e c l a r a t i o n , which i s r e q u i r e d t o be p r o v i d e d t o the 

condominium a s s o c i a t i o n . 
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I n December 2003, E l l e n B. McKinney purchased U n i t 903 i n 

Legacy Key. The deed c o n v e y i n g the u n i t t o McKinney i n c l u d e d 

U n i t 903, " t o g e t h e r w i t h Storage C l o s e t Number 1" and "Boat 

S l i p Number 6." The deed s t a t e d t h a t the s t o r a g e c l o s e t and 

boat s l i p were appurtenances t o U n i t 903, i n accordance w i t h 

the d e c l a r a t i o n . 

I n J u l y 2007 McKinney and her husband r e f i n a n c e d the 

o r i g i n a l $322,700 l o a n t h a t was used t o purchase U n i t 903 and 

o b t a i n e d a new l o a n i n the amount of $700,000. Bank of 

America was the l e n d e r , and i t h e l d a mortgage on U n i t 903 t o 

secure the l o a n . The mortgage document, which i s r e f e r r e d t o 

as the " S e c u r i t y I n s t r u m e n t " i n t h a t document ("the s e c u r i t y 

i n s t r u m e n t " ) , d e f i n e d the p r o p e r t y w i t h a l e g a l d e s c r i p t i o n of 

U n i t 903, which l e g a l d e s c r i p t i o n was a t t a c h e d t o the s e c u r i t y 

i n s t r u m e n t . The l e g a l d e s c r i p t i o n i n c l u d e d the statement: 

"Together w i t h the a p p r o p r i a t e u n d i v i d e d i n t e r e s t i n the 

common areas and f a c i l i t i e s d e c l a r e d i n [ t h e d e c l a r a t i o n ] t o 

be appurtenant t o the above d e s c r i b e d u n i t . " The s e c u r i t y 

i n s t r u m e n t a l s o c o n t a i n e d the f o l l o w i n g language r e g a r d i n g the 

p r o p e r t y s u b j e c t t o the mortgage: 

"TOGETHER WITH a l l the improvements now or 
h e r e a f t e r e r e c t e d on the p r o p e r t y , and a l l 
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easements, appurtenances, and f i x t u r e s now or 
h e r e a f t e r a p a r t of the p r o p e r t y . A l l replacements 
and a d d i t i o n s s h a l l a l s o be cov e r e d by t h i s S e c u r i t y 
I n s t r u m e n t . A l l of the f o r e g o i n g i s r e f e r r e d t o i n 
t h i s S e c u r i t y I n s t r u m e n t as the ' P r o p e r t y . ' " 

S e c t i o n 18 of the s e c u r i t y i n s t r u m e n t d e f i n e d an i n t e r e s t i n 

the p r o p e r t y as "any l e g a l or b e n e f i c i a l i n t e r e s t i n the 

P r o p e r t y . " The s e c u r i t y i n s t r u m e n t p r o v i d e d t h a t i f the 

McKinneys s o l d or t r a n s f e r r e d a l l or any p a r t of the p r o p e r t y 

w i t h o u t Bank of America's consent, then Bank of America c o u l d 

r e q u i r e immediate repayment of the l o a n i n f u l l . 

On A p r i l 3, 2009, McKinney e x e c u t e d an amendment t o the 

d e c l a r a t i o n , t r a n s f e r r i n g Storage C l o s e t Number 1 and Boat 

S l i p Number 6 from U n i t 903 t o U n i t 101. K i n s l o w i s the owner 

of U n i t 101. The r e c o r d does not i n c l u d e the amount, i f any, 

K i n s l o w p a i d McKinney f o r the r i g h t t o use the s t o r a g e c l o s e t 

and boat s l i p . The amendment was r e c o r d e d i n the B a l d w i n 

County Probate Court the same day i t was execute d . 

E i g h t months l a t e r , on December 28, 2009, Ted Tessem, a 

t i t l e - c o m p a n y employee who " a c t e d as agent t o a t r a n s a c t i o n 

on" U n i t 903, e x e c u t e d a s c r i v e n e r ' s a f f i d a v i t r e v i s i n g the 

l e g a l d e s c r i p t i o n of U n i t 903 as i t appeared i n the attachment 

t o the s e c u r i t y i n s t r u m e n t . I n the a f f i d a v i t , Tessem s a i d the 
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o r i g i n a l s e c u r i t y i n s t r u m e n t " c o n t a i n s e r r o r s i n the L e g a l 

D e s c r i p t i o n " and t h a t the r e v i s i o n " s h a l l s e rve t o c o r r e c t the 

i n s t r u m e n t r e f e r e n c e d above which i s i n c o r r e c t due t o a 

S c r i v e n e r e r r o r . " The r e v i s i o n added the f o l l o w i n g language 

t o the l e g a l d e s c r i p t i o n : 

"TOGETHER WITH: 

"Storage C l o s e t Number 1, which i s an appurtenance 
t o the above U n i t #903 i n a c c o r d w i t h the 
D e c l a r a t i o n of Condominium and Amendments t h e r e t o . 

"Boat S l i p Number 6, which i s an appurtenance t o the 
above U n i t #903 i n a c c o r d w i t h the D e c l a r a t i o n of 
Condominium and Amendments t h e r e t o . " 

In i t s b r i e f on a p p e a l , Bank of America s t a t e s t h a t the 

s c r i v e n e r ' s a f f i d a v i t was r e c o r d e d i n the B a l d w i n County 

P r o b a t e Court on December 28, 2009. However, the a f f i d a v i t 

i t s e l f i n d i c a t e s t h a t i t was not r e c o r d e d u n t i l F e b r u a r y 9, 

2010. 

On August 2, 2010, K i n s l o w f i l e d an a c t i o n t o q u i e t t i t l e 

t o S t o r a g e C l o s e t Number 1 and Boat S l i p Number 6. She a l s o 

sought a judgment d e c l a r i n g t h a t the amendment r e a l l o c a t i n g 

the s t o r a g e c l o s e t and boat s l i p from U n i t 903 t o U n i t 101 was 

v a l i d and t h a t the s t o r a g e u n i t and boat s l i p were now f o r the 
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e x c l u s i v e use of U n i t 101 and were not s u b j e c t t o Bank of 

America's mortgage on U n i t 903. 

K i n s l o w and Bank of America each f i l e d p r o p e r l y s u p p o r t e d 

motions f o r a summary judgment. There i s no d i s p u t e over the 

f a c t s ; the i s s u e s p r e s e n t e d are c l e a r l y i s s u e s of law. A f t e r 

c o n s i d e r i n g the m o t i o n s , b r i e f s , and arguments of the p a r t i e s , 

i n an o r d e r d a t e d November 15, 2011, the t r i a l c o u r t 

d e t ermined t h a t the s t o r a g e c l o s e t and boat s l i p were not 

appurtenances t o U n i t 903, the u n i t s u b j e c t t o the mortgage. 

I t a l s o found t h a t those l i m i t e d common elements were not 

d e s c r i b e d i n the mortgage. A c c o r d i n g l y , i t g r a n t e d K i n s l o w ' s 

motion f o r a summary judgment and asked her a t t o r n e y t o 

pr e p a r e a judgment. 

In the judgment, e n t e r e d on November 30, 2011, the t r i a l 

c o u r t found t h a t the e x c l u s i v e use of l i m i t e d common elements 

l i k e the boat s l i p and the s t o r a g e u n i t was not an 

appurtenance t o U n i t 903 such t h a t the r i g h t was s u b j e c t t o 

the mortgage " i n as much as t h i s r i g h t was not s e t out or 

d e s c r i b e d i n the mortgage as a r i g h t b e i n g conveyed t o Bank of 

America." Because the d e c l a r a t i o n a l l o w s l i m i t e d common 

elements t o be r e a l l o c a t e d among u n i t s i n the condominium 
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complex, the t r i a l c o u r t s a i d , the e x c l u s i v e r i g h t t o use 

l i m i t e d common elements does not "run w i t h the l a n d " but i s a 

p e r s o n a l r i g h t of the u n i t owner t h a t can be f r e e l y 

r e a l l o c a t e d t o another u n i t owner. 

In r e a c h i n g i t s c o n c l u s i o n , the t r i a l c o u r t c i t e d M i l l e r  

v. A s s o c i a t e d G u l f Land Corp., 941 So. 2d 982, 985-86 ( A l a . 

C i v . App. 2005), f o r i t s d e f i n i t i o n of an appurtenant r i g h t , 

q u o t i n g the f o l l o w i n g from t h a t case: 

" I n o r d e r f o r a covenant t o be e n f o r c e d as one 
t h a t 'runs w i t h the l a n d , ' i t must bo t h (1) have 
been i n t e n d e d by the p a r t i e s c r e a t i n g i t t o run w i t h 
the l a n d and (2) t o u c h and concern the l a n d . See,  
e.g., A l l e n v. A x f o r d , 285 A l a . 251, 231 So. 2d 122 
(1970); Smith v. F i r s t Sav. of L o u i s i a n a , FSA, 575 
So. 2d 1033 ( A l a . 1991); P a t t e r s o n v. A t l a n t i c Coast  
L i n e R. Co., 202 A l a . 583, 589, 81 So. 85, 91 (1919) 
( n o t i n g t h a t , i n keeping w i t h the s e m i n a l E n g l i s h 
case known as 'Spencer's case' (5 Coke, 16), 'a 
covenant w i l l not run w i t h the l a n d i f i t be m e r e l y 
c o l l a t e r a l , and doth not t o u c h or concern the t h i n g 
demised'). In d i s c u s s i n g these r e q u i r e m e n t s , we 
f i n d i t c o n v e n i e n t t o u t i l i z e the f o l l o w i n g 
d e f i n i t i o n s s t a t e d i n the Restatement (Third) of  
P r o p e r t y ( S e r v i t u d e s ) § 1.5 (2004): 

"'(1) "Appurtenant" means t h a t the 
r i g h t s or o b l i g a t i o n s of a s e r v i t u d e are 
t i e d t o ownership or occupancy of a 
p a r t i c u l a r u n i t or p a r c e l of l a n d . The 
r i g h t t o enjoyment of an easement or 
p r o f i t , or t o r e c e i v e the performance of a 
covenant t h a t can be h e l d o n l y by the owner 
or o c c u p i e r of a p a r t i c u l a r u n i t or p a r c e l , 
i s an appurtenant b e n e f i t . A burden t h a t 
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o b l i g a t e s the owner or o c c u p i e r of a 
p a r t i c u l a r u n i t or p a r c e l i n t h a t person's 
c a p a c i t y as owner or o c c u p i e r i s an 
appurtenant burden. 

" ' ( 2 ) " I n g r os s " me a ns t ha t t h e 
b e n e f i t or burden of a s e r v i t u d e i s not 
t i e d t o ownership or occupancy of a 
p a r t i c u l a r u n i t or p a r c e l of l a n d . 

"'(3) " P e r s o n a l " means t h a t a 
s e r v i t u d e b e n e f i t or burden i s not 
t r a n s f e r a b l e and does not run w i t h l a n d . 
Whether appurtenant or i n g r o s s , a 
s e r v i t u d e b e n e f i t or burden may be 
p e r s o n a l . ' 

" T u r n i n g f i r s t t o the requirement t h a t the 
covenant have been i n t e n d e d by the p a r t i e s c r e a t i n g 
i t t o run w i t h the l a n d , we observe t h a t the deed 
from AGLC t o G i l b r e a t h e x p r e s s l y addresses t h i s 
i s s u e . F i r s t , as t o the burden of the covenant, the 
deed r e s t r i c t s the use of what i s now the M i l l e r 
p r o p e r t y 'by the Grantees, t h e i r h e i r s and a s s i g n s . ' 
F u r t h e r , i t s p e c i f i c a l l y p r o v i d e s t h a t the burdened 
p r o p e r t y ('the s e r v i e n t e s t a t e ' ) s h a l l 'never be 
used f o r a t r a i l e r p ark or any o t h e r commercial 
purpose.' (Emphasis added.) Even p l a i n e r and more 
to the p o i n t , the deed e x p r e s s l y s t a t e s t h a t 'the 
burden of t h i s r e s t r i c t i v e covenant s h a l l run w i t h  
s a i d l a n d s and s h a l l be b i n d i n g on the g r a n t e e s , 
t h e i r h e i r s and a s s i g n s . ' (Emphasis added.)" 

(Footnote omitted.) 

The t r i a l c o u r t reasoned t h a t because the d e c l a r a t i o n 

g i v e s u n i t owners the r i g h t t o t r a n s f e r the r i g h t of e x c l u s i v e 

use of a l i m i t e d common element t o another u n i t owner, t h a t 

use i s "merely c o l l a t e r a l " t o the r e a l p r o p e r t y c o v e r e d by the 
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mortgage and i s not t i e d t o ownership or occupancy of a 

p a r t i c u l a r u n i t . 

The t r i a l c o u r t f u r t h e r c i t e d a u t h o r i t y f o r the 

p r o p o s i t i o n t h a t a c o n t e s t over p r o p e r t y r i g h t s i s governed by 

the deed i n q u e s t i o n . In b r a c k e t e d language, the t r i a l c o u r t 

extended t h a t p r o p o s i t i o n t o cover the mortgage i n q u e s t i o n . 

"Here the mortgage t o Bank of America d i d not m a n i f e s t any 

o b j e c t i v e i n t e n t on the p a r t of McKinney t o t r a n s f e r or 

encumber her r i g h t s as s e t out i n the F i r s t Amendment [ t o the 

d e c l a r a t i o n ] c o n c e r n i n g the l i m i t e d common elements a s s i g n e d 

to her u n i t . " The t r i a l c o u r t then e n t e r e d a judgment i n 

f a v o r of K i n s l o w and d e n i e d Bank of America's motion f o r a 

summary judgment. Bank of America appealed t o our supreme 

c o u r t , which t r a n s f e r r e d the appea l t o t h i s c o u r t p u r s u a n t t o 

§ 12-2-7(6), A l a . Code 1975. 

Bank of America argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g t h a t Storage C l o s e t Number 1 and Boat S l i p Number 6 

are not appurtenant t o U n i t 903. S p e c i f i c a l l y , i t contends 

t h a t the A c t , the Commissioners' Commentary t o the A c t , the 

d e c l a r a t i o n , and the f i r s t amendment t o the d e c l a r a t i o n make 

c l e a r t h a t l i m i t e d common elements can be used o n l y i n 
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c o n j u n c t i o n w i t h a u n i t . In o t h e r words, Bank of America 

a s s e r t s t h a t a l i m i t e d common element i s appurtenant t o a u n i t 

and not t o a u n i t owner. 

Bank of America c i t e s § 35-8A-208 i n support of i t s 

a s s e r t i o n t h a t the l i m i t e d common elements are appurtenant t o 

a u n i t , r a t h e r than an e x c l u s i v e r i g h t g r a n t e d t o a u n i t 

owner. That s t a t u t e p r o v i d e s : 

" ( a ) E x cept f o r the l i m i t e d common elements 
d e s c r i b e d i n s e c t i o n 35-8A-202(2) and (4), the  
d e c l a r a t i o n must s p e c i f y t o which u n i t or u n i t s each  
l i m i t e d common element i s a l l o c a t e d . An a l l o c a t i o n 
may not be a l t e r e d w i t h o u t the consent of the u n i t  
owners whose u n i t s are a f f e c t e d . 

"(b) Except as the d e c l a r a t i o n o t h e r w i s e 
p r o v i d e s , a l i m i t e d common element may be  
r e a l l o c a t e d by an amendment t o the d e c l a r a t i o n  
e x e c u t e d by the u n i t owners between or among whose  
u n i t s the r e a l l o c a t i o n i s made. The persons 
e x e c u t i n g the amendment s h a l l p r o v i d e i t t o the 
a s s o c i a t i o n , which s h a l l r e c o r d i t and the c o s t 
s h a l l be borne by the persons e x e c u t i n g the 
amendment. The amendment s h a l l be r e c o r d e d and 
in d e x e d i n the names of the p a r t i e s and the 
condominium. 

" ( c ) A common element not p r e v i o u s l y a l l o c a t e d 
as a l i m i t e d common element may not be so a l l o c a t e d 
e x c e p t p u r s u a n t t o p r o v i s i o n s i n the d e c l a r a t i o n 
made i n accordance w i t h s e c t i o n 35-8A-205(a)(7). 
The a l l o c a t i o n s must be made by amendments t o the 
d e c l a r a t i o n . " 

(Emphasis added.) 
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The r u l e s t h i s c o u r t employs i n i n t e r p r e t i n g a s t a t u t e 

are w e l l s e t t l e d : "Words used i n the s t a t u t e must be g i v e n 

t h e i r n a t u r a l , p l a i n , o r d i n a r y , and commonly u n d e r s t o o d 

meaning, and where p l a i n language i s used a c o u r t i s bound t o 

i n t e r p r e t t h a t language t o mean e x a c t l y what i t s a y s . " 

T u s c a l o o s a Cnty. Comm'n v. Deputy S h e r i f f s ' Ass'n of  

T u s c a l o o s a Cnty., 589 So. 2d 687, 689 ( A l a . 1991). "[T]he 

f i r s t r u l e of s t a t u t o r y c o n s t r u c t i o n [ i s ] t h a t where the 

meaning of the p l a i n language of the s t a t u t e i s c l e a r , i t must 

be c o n s t r u e d a c c o r d i n g t o i t s p l a i n language." Ex p a r t e  

U n i t e d Serv. S t a t i o n s , I n c . , 628 So. 2d 501, 504 ( A l a . 1993) . 

" P r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n i n s t r u c t t h i s Court t o 

i n t e r p r e t the p l a i n language of a s t a t u t e t o mean e x a c t l y what 

i t says and t o engage i n j u d i c i a l c o n s t r u c t i o n o n l y i f the 

language i n the s t a t u t e i s ambiguous." Ex p a r t e P r a t t , 815 

So. 2d 532, 535 ( A l a . 2001). 

Here, the p l a i n language § 35-8A-208 makes c l e a r t h a t the 

l i m i t e d common elements are appurtenant t o a u n i t i n a 

condominium. Moreover, the f i r s t amendment t o the Legacy Key 

d e c l a r a t i o n contemplates t h a t the l i m i t e d common elements 

would be appurtenant t o a s p e c i f i c u n i t . The f i r s t amendment 
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i n c l u d e s an e x h i b i t t h a t a l l o c a t e s s p e c i f i c c a r r i a g e houses, 

s t o r a g e c l o s e t s , and boat s l i p s t o s p e c i f i c u n i t s . As t o 

st o r a g e c l o s e t s , the f i r s t amendment p r o v i d e s : 

" I n accordance w i t h § 35-8A-208 ... each s t o r a g e 
c l o s e t a l l o c a t e d as a L i m i t e d Common Element t o a 
u n i t d e s i g n a t e d i n t h i s Amendment f i l e d by the 
Developer, may be a l l o c a t e d . Each u n i t so 
d e s i g n a t e d s h a l l be e n t i t l e d t o an e x c l u s i v e  
easement f o r the use and enjoyment of s a i d s t o r a g e  
c l o s e t a l l o c a t e d t o t h a t u n i t , but such r i g h t s h a l l 
not e n t i t l e owner t o make any s t r u c t u r a l changes 
t h e r e o f , nor use i t f o r any commercial a c t i v i t i e s , 
nor f o r any o t h e r use except i n a c c o r d w i t h the 
g u i d e l i n e s p r e p a r e d by the A s s o c i a t i o n and amended 
from time t o time. U n i t owners, i n accordance w i t h 
§ 35-8A-208 ... may r e - a l l o c a t e a s t o r a g e c l o s e t by 
an amendment t o the D e c l a r a t i o n . " 

(Emphasis added.) 

S i m i l a r l y , as t o the boat s l i p s , the f i r s t amendment 

p r o v i d e s : 

" I n accordance w i t h S e c t i o n 35-8A-208 ... each 
Boat S l i p a l l o c a t e d as a L i m i t e d Common Element t o 
a U n i t d e s i g n a t e d i n t h i s amendment f i l e d by the 
Deve l o p e r , may be r e a l l o c a t e d . Each U n i t so  
d e s i g n a t e d s h a l l be e n t i t l e d t o an e x c l u s i v e  
easement f o r the use and enjoyment of s a i d Boat  
S l i p ( s ) a l l o c a t e d t o t h a t U n i t , but such r i g h t s h a l l 
not e n t i t l e an Owner t o c o n s t r u c t a n y t h i n g t h e r e o n 
nor change any s t r u c t u r a l p a r t t h e r e o f , nor use i t 
f o r any commercial a c t i v i t i e s o t h e r than as may be 
c o n s t r u c t e d or changed i n a c c o r d w i t h g u i d e l i n e s 
p r e p a r e d by the A s s o c i a t i o n and amended from time t o 
time. U n i t Owners, i n accordance w i t h S e c t i o n 35-
8A-208 ... may r e a l l o c a t e a Boat S l i p by an 
amendment t o the D e c l a r a t i o n . " 
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(Emphasis added.) 

In d e t e r m i n i n g t h a t l i m i t e d common elements are not 

appurtenant t o s p e c i f i c u n i t s i n Legacy Key, the t r i a l c o u r t 

r e l i e d on M i l l e r v. A s s o c i a t e d G u l f Land Corp., su p r a . In 

M i l l e r , the i s s u e was whether a r e s t r i c t i v e covenant c o n t a i n e d 

i n a deed was p e r s o n a l t o a p r e v i o u s p u r c h a s e r of a p a r c e l of 

l a n d or whether the covenant ran w i t h the l a n d . T h i s case 

does not i n v o l v e r e s t r i c t i v e covenants w i t h i n a deed, however. 

I n s t e a d , the r i g h t s of Legacy Key u n i t owners are governed by 

the A c t , the d e c l a r a t i o n , and the amendments t o the 

d e c l a r a t i o n . Because the a p p l i c a b l e a u t h o r i t y i s e x p l i c i t and 

unambiguous i n s t a t i n g t h a t l i m i t e d common elements are 

appurtenant t o a u n i t i n a condominium, M i l l e r has no 

a p p l i c a t i o n i n t h i s case, and the t r i a l c o u r t ' s r e l i a n c e on 

M i l l e r was m i s p l a c e d . 

There i s no doubt t h a t the p l a i n language of bot h the A c t 

and the Legacy Key d e c l a r a t i o n p r o v i d e t h a t a l i m i t e d common 

element i s appurtenant t o a u n i t . A c c o r d i n g l y , the t r i a l 

c o u r t e r r e d as a ma t t e r of law i n i t s d e t e r m i n a t i o n t h a t the 

boat s l i p and the s t o r a g e c l o s e t were not appurtenant t o U n i t 

903. 
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With the d e t e r m i n a t i o n t h a t the l i m i t e d common elements 

at i s s u e - - t h e boat s l i p and s t o r a g e c l o s e t — a r e a ppurtenant 

t o McKinney's u n i t , we t u r n now t o Bank of America's 

c o n t e n t i o n t h a t the t r i a l c o u r t e r r e d i n f i n d i n g t h a t those 

l i m i t e d common elements are not s u b j e c t t o the terms of the 

mortgage. 1 Bank of America c o r r e c t l y p o i n t s out t h a t Alabama 

c o u r t s p r e v i o u s l y have not been c a l l e d on t o address t h i s 

i s s u e . However, i t c i t e s as p e r s u a s i v e a u t h o r i t y a V i r g i n i a 

case, Shehadeh v. F o u n t a i n s a t McLean Condominium U n i t Owners  

A s s o c i a t i o n , 79 Va. C i r . 103 (2009). A l t h o u g h Shehadeh i s not 

e x a c t l y on p o i n t , we do f i n d i t t o be i n s t r u c t i v e . In 

Shehadeh, Robert Hart p u r c h a s e d a condominium u n i t a t 

Fo u n t a i n s a t McLean. The deed of conveyance encompassed the 

u n i t and "'the l i m i t e d common elements appurtenant t h e r e t o , 

i n c l u d i n g l i m i t e d common element p a r k i n g space(s) No. O-333 

1There i s a d i s t i n c t i o n between "common elements" and 
" l i m i t e d common elements." The A c t d e f i n e s a common element 
as " [ a ] l l p o r t i o n s of a condominium o t h e r than the u n i t s . " § 
35-8A-103(4). Common elements i n c l u d e t h i n g s l i k e swimming 
p o o l s , barbeque a r e a s , e t c . A l i m i t e d common element i s 
d e f i n e d as a p o r t i o n of the common elements a l l o c a t e d by the 
d e c l a r a t i o n or an amendment t o the d e c l a r a t i o n " f o r the 
e x c l u s i v e use of one or more but fewer than a l l of the 
r e s i d e n t s . " § 35-8A-103(16). L i m i t e d common elements i n c l u d e 
t h i n g s l i k e a s s i g n e d p a r k i n g spaces, boat s l i p s , s t o r a g e 
u n i t s , e t c . 
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and O-332 e s t a b l i s h e d by condominium i n s t r u m e n t s ' " t h a t had 

been p r o p e r l y r e c o r d e d . I d . Hart then conveyed the p r o p e r t y 

t o Samuel L. White, P.C. The deed of t r u s t , which Bank of 

America s t a t e s i n i t s b r i e f i s the e q u i v a l e n t of a mortgage, 

used the same language as the deed c o n v e y i n g the p r o p e r t y t o 

Ha r t , which i n c l u d e d r e f e r e n c e s t o the l i m i t e d common elements 

appurtenant t o the u n i t and s p e c i f y i n g the two p a r k i n g spaces 

a p p u r t e n a n t t o the u n i t . I d . The V i r g i n i a c o u r t h e l d t h a t 

the e x c l u s i v e r i g h t t o use l i m i t e d common elements can be 

s u b j e c t t o a mortgage. 

In t h i s case, however, u n l i k e the p a r k i n g spaces i n v o l v e d 

i n Shehadeh, the boat s l i p and the s t o r a g e c l o s e t a s s i g n e d t o 

McKinney's u n i t — U n i t 903--were not s p e c i f i c a l l y i n c l u d e d i n 

the d e s c r i p t i o n of the p r o p e r t y s u b j e c t t o the mortgage. 

T h e r e f o r e , we must determine whether the f a i l u r e t o i n c l u d e 

the l i m i t e d common elements i n the d e s c r i p t i o n of the p r o p e r t y 

e x c l u d e s them from the p r o p e r t y s u b j e c t t o the mortgage. 

S e c t i o n 35-8A-204 s e t s f o r t h what c o n s t i t u t e s a v a l i d 

l e g a l d e s c r i p t i o n of a s p e c i f i c u n i t i n a condominium: 

"A d e s c r i p t i o n of a u n i t which s e t s f o r t h the 
name of the condominium, the r e c o r d i n g d a t a f o r the 
d e c l a r a t i o n , the county i n which the condominium i s 
l o c a t e d , and the i d e n t i f y i n g number of the u n i t , i s 
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a s u f f i c i e n t l e g a l d e s c r i p t i o n of t h a t u n i t and a l l  
r i g h t s , o b l i g a t i o n s , and i n t e r e s t s appurtenant t o  
t h a t u n i t which were c r e a t e d by the d e c l a r a t i o n or 
bylaws." 

(Emphasis added.) The Commissioners' Commentary t o § 35-8A-

204 s t a t e s : 

"1. The i n t e n t of t h i s s e c t i o n i s t h a t no 
d e s c r i p t i o n of a u n i t i n a deed, l e a s e , deed of 
t r u s t , mortgage, or any o t h e r i n s t r u m e n t or document 
s h a l l be s u b j e c t t o c h a l l e n g e f o r f a i l u r e t o meet 
any common law or o t h e r r e q u i r e m e n t s so l o n g as the 
requ i r e m e n t s of t h i s s e c t i o n are s a t i s f i e d , and so 
l o n g as the d e c l a r a t i o n i t s e l f , t o g e t h e r w i t h the 
p l a t s and p l a n s which are a p a r t of the d e c l a r a t i o n , 
p r o v i d e s a l e g a l l y s u f f i c i e n t d e s c r i p t i o n . 

"2. The l a s t sentence makes c l e a r t h a t an  
i n s t r u m e n t which does meet those r e q u i r e m e n t s  
i n c l u d e s a l l i n t e r e s t a ppurtenant t o the u n i t . As  
a r e s u l t , i t w i l l not be n e c e s s a r y under t h i s A c t t o  
c o n t i n u e the p r a c t i c e , common i n some j u r i s d i c t i o n s ,  
of d e s c r i b i n g the common element i n t e r e s t s , or  
l i m i t e d common elements, t h a t are appurtenant t o a  
u n i t i n the i n s t r u m e n t c o n v e y i n g t i t l e t o t h a t  
u n i t . " 

(Emphasis added.) 

Because we have c o n c l u d e d t h a t l i m i t e d common elements 

are a ppurtenant t o a s p e c i f i c u n i t , we a l s o conclude t h a t any 

d e s c r i p t i o n meeting the req u i r e m e n t s of § 35-8A-204 i s 

s u f f i c i e n t t o encompass the l i m i t e d common elements 

" a p p u r t e n a n t " t o t h a t u n i t w i t h i n the p r o p e r t y s u b j e c t t o a 

mortgage. The mortgage t h a t Bank of America h e l d on 
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McKinney's u n i t d e f i n e d the p r o p e r t y s u b j e c t t o the mortgage 

as f o l l o w s : 

" U n i t 903 of Legacy Key, a condominium, l o c a t e d 
B a l d w i n County, Alabama a c c o r d i n g t o t h a t c e r t c 

i n 
a i n 

D e c l a r a t i o n of Condominium of Legacy Key, a 
condominium, t o g e t h e r w i t h a l l e x h i b i t s a t t a c h e d 
t h e r e t o , i n c l u d i n g the By-Laws of Legacy Key 
Condominium A s s o c i a t i o n , I n c . , dat e d November 14, 
2003, and r e c o r d e d a t Instrument # 772977, of the 
r e c o r d s i n the O f f i c e of the Judge of Probate of 
Ba l d w i n County, Alabama. Together w i t h the 
a p p r o p r i a t e u n d i v i d e d i n t e r e s t i n the common areas 
and f a c i l i t i e s d e c l a r e d i n s a i d D e c l a r a t i o n t o be 
appurtenant t o the above d e s c r i b e d u n i t . " 

That d e s c r i p t i o n s e t s f o r t h the name of the condominium, the 

r e c o r d i n g d a t a f o r the d e c l a r a t i o n , the county i n which the 

condominium i s l o c a t e d , and the i d e n t i f y i n g number of the 

u n i t . A t the time the mortgage was c r e a t e d , the boat s l i p and 

s t o r a g e c l o s e t a t i s s u e were a s s i g n e d t o U n i t 903. Because 

the l e g a l d e s c r i p t i o n of u n i t 903 i n c l u d e d i n McKinney's 

mortgage met the re q u i r e m e n t s of § 35-8A-204, the l i m i t e d 

common elements a s s i g n e d t o U n i t 903, i n c l u d i n g the boat s l i p 

and the s t o r a g e c l o s e t , were a l s o s u b j e c t t o the mortgage, 

even though th e y were not s p e c i f i c a l l y i n c l u d e d i n the l e g a l 

d e s c r i p t i o n . T h e r e f o r e , the t r i a l c o u r t a l s o e r r e d as a 

mat t e r of law i n f i n d i n g t h a t the l i m i t e d common elements were 

not s u b j e c t t o the mortgage. Because of our h o l d i n g s i n t h i s 
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case, we p r e t e r m i t d i s c u s s i o n of the o t h e r i s s u e s t h a t Bank of 

America has r a i s e d on a p p e a l . 

For the reasons s e t f o r t h above, the judgment i s 

r e v e r s e d , and we remand the cause t o the t r i a l c o u r t f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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