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THOMPSON, P r e s i d i n g Judge. 

Jane E l l e n G ilmore ("the mother") and C h a r l e s H. Gilmo r e 

I I I ("the f a t h e r " ) were d i v o r c e d by an A p r i l 2009 judgment of 

the t r i a l c o u r t . The d i v o r c e judgment awarded the f a t h e r 

c u s t o d y of the c h i l d born of the p a r t i e s ' m a r r i a g e and awarded 
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the mother v i s i t a t i o n a t times upon which the p a r t i e s c o u l d 

agree. 

On January 10, 2012, the mother f i l e d a c o m p l a i n t s e e k i n g 

a m o d i f i c a t i o n of c u s t o d y of the c h i l d , a l l e g i n g , i n p a r t , 

t h a t the f a t h e r had r e s t r i c t e d her v i s i t a t i o n w i t h the c h i l d . 

The day a f t e r the mother f i l e d her c o m p l a i n t , the t r i a l c o u r t 

s c h e d u l e d a h e a r i n g f o r F e b r u a r y 2, 2012. A few days l a t e r , 

the mother f i l e d a motion r e q u e s t i n g t h a t the t r i a l c o u r t 

e n t e r a pendente l i t e o r d e r awarding the p a r t i e s c u s t o d y of 

the c h i l d on a l t e r n a t i n g weeks. The mother r e q u e s t e d t h a t the 

t r i a l c o u r t c o n s i d e r her r e q u e s t f o r pendente l i t e c u s t o d y of 

the c h i l d , who was then almost 10 years o l d , d u r i n g the 

s c h e d u l e d F e b r u a r y 2, 2012, h e a r i n g . 

The f a t h e r responded t o the mother's motion f o r j o i n t 

p h y s i c a l pendente l i t e c u s t o d y by opposing t h a t motion and 

a s k i n g t h a t the t r i a l c o u r t t a k e t e s t i m o n y a t the F e b r u a r y 2, 

2012, h e a r i n g . The f a t h e r l a t e r f i l e d an answer and a 

c o u n t e r c l a i m r e q u e s t i n g t h a t the mother be awarded "the 

t r a d i t i o n a l and/or m i n i m a l v i s i t a t i o n s c h e d u l e . " 

The t r i a l c o u r t conducted the F e b r u a r y 2, 2012, h e a r i n g , 

at which i t r e c e i v e d t e s t i m o n y and documentary e v i d e n c e . On 
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March 5, 2012, the t r i a l c o u r t e n t e r e d a " f i n a l m o d i f i c a t i o n 

judgment" o r d e r i n g , among o t h e r t h i n g s , t h a t the p a r t i e s share 

j o i n t l e g a l and p h y s i c a l custody of the c h i l d and t h a t the 

p a r t i e s each have p h y s i c a l c u s t o d y of the c h i l d on a l t e r n a t i n g 

weeks. 

The f a t h e r f i l e d a motion i n the t r i a l c o u r t s e e k i n g t o 

c l a r i f y whether the March 5, 2012, judgment was a f i n a l 

judgment or a pendente l i t e o r d e r . The t r i a l c o u r t responded 

by e n t e r i n g an o r d e r s t a t i n g t h a t the m a t t e r had been 

a d j u d i c a t e d on i t s m e r i t s and t h a t the March 5, 2012, judgment 

was a f i n a l judgment. The f a t h e r f i l e d a t i m e l y postjudgment 

motion, and the t r i a l c o u r t d e n i e d t h a t motion. The f a t h e r 

t i m e l y a ppealed. 

We conclude t h a t the d i s p o s i t i v e i s s u e on a p p e a l i s the 

f a t h e r ' s argument t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 

f i n a l judgment on the m e r i t s a f t e r merely c o n d u c t i n g a h e a r i n g 

on the mother's motion f o r pendente l i t e c u s t o d y . T h i s c o u r t 

has s t a t e d : 

"'"Pendente l i t e o r d e r s are g e n e r a l l y 
e n t e r e d o n l y d u r i n g the pendency of the 
l i t i g a t i o n and are u s u a l l y r e p l a c e d by a 
f i n a l o r d e r or judgment t h a t i s e n t e r e d a t 
the end of the l i t i g a t i o n . Sims v. Sims, 
515 So. 2d 1 ( A l a . C i v . App. 1987) . In 
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cust o d y s i t u a t i o n s , a pendente l i t e o r d e r 
c l e a r l y e n v i s i o n s c o n t i n u i n g c u s t o d y 
pending a l a t e r f i n a l d e t e r m i n a t i o n of t h a t 
c u s t o d y d i s p u t e , whereas ' c u s t o d y awards' 
are f i n a l and are g e n e r a l l y i n t e n d e d t o 
remain i n e f f e c t u n t i l one of the p a r t i e s 
succeeds i n a p e t i t i o n r e q u e s t i n g the c o u r t 
to modify i t s c u s t o d y award. Sims, 
supra 

Amberson v. Long, 998 So. 2d 1078, 1079 ( A l a . C i v . App. 2008) 

( q u o t i n g S.S. v. T.R.A, 716 So. 2d 719, 720 ( A l a . C i v . App. 

1998), q u o t i n g i n t u r n Ex p a r t e J.P., 641 So. 2d 276, 278 

( A l a . 1994)). In t h i s case, the f a t h e r contends t h a t the 

t r i a l c o u r t v i o l a t e d h i s due-process r i g h t s by e n t e r i n g a 

f i n a l judgment on the m e r i t s a f t e r merely c o n d u c t i n g a h e a r i n g 

on the mother's motion f o r pendente l i t e c u s t o d y a t which i t 

i n d i c a t e d t h a t i t i n t e n d e d t o e n t e r o n l y a pendente l i t e 

o r d e r . 

" [ A ] p a r e n t i s e n t i t l e d t o due p r o c e s s i n p r o c e e d i n g s 

i n v o l v i n g the c u s t o d y of a c h i l d . " S t r a i n v. Maloy, 83 So. 3d 

570, 571 ( A l a . C i v . App. 2011) . In S t r a i n v. Maloy, s u p r a , 

t h i s c o u r t e x p l a i n e d : 

" ' I n d e a l i n g w i t h such a d e l i c a t e and 
d i f f i c u l t q u e s t i o n - - t h e w e l f a r e of a minor 
c h i l d - - d u e p r o c e s s of law i n l e g a l 
p r o c e e d i n g s s h o u l d be observed. These 
s e t t l e d courses of p r o c e d u r e , as 
e s t a b l i s h e d by our law, i n c l u d e due n o t i c e , 
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a h e a r i n g or o p p o r t u n i t y t o be heard b e f o r e 
a c o u r t of competent j u r i s d i c t i o n . ' 

"Danford [v. Dupree], 272 A l a . [517,] 520, 132 So. 
2d [734,] 735-36 [ ( 1 9 6 1 ) ] . As t h i s c o u r t has 
f u r t h e r e x p l a i n e d : 

" ' [ P ] r o c e d u r a l due p r o c e s s contemplates the 
b a s i c r e q u i r e m e n t s of a f a i r p r o c e e d i n g 
i n c l u d i n g an i m p a r t i a l h e a r i n g b e f o r e a 
l e g a l l y c o n s t i t u t e d c o u r t ; an o p p o r t u n i t y  
t o p r e s e n t e v i d e n c e and arguments; 
i n f o r m a t i o n r e g a r d i n g the c l a i m s of the 
opposing p a r t y ; a r e a s o n a b l e o p p o r t u n i t y t o 
c o n t r o v e r t the o p p o s i t i o n ' s c l a i m s ; and 
r e p r e s e n t a t i o n by c o u n s e l i f i t i s 
d e s i r e d . ' 

"Crews v. Houston Cnty. Dep't of P e n s i o n s & Sec., 
358 So. 2d 451, 455 ( A l a . C i v . App. 1978) (emphasis 

added)." 

83 So. 3d a t 571. 

The f a t h e r c i t e s M.G. v. J.T., 90 So. 3d 762 ( A l a . C i v . 

App. 2012), i n which, i n a dependency a c t i o n , the mother was 

not s e r v e d w i t h p r o c e s s and a copy of the dependency p e t i t i o n 

and was not a f f o r d e d an o p p o r t u n i t y t o be heard on the 

dependency p e t i t i o n . In t h a t case, t h i s c o u r t h e l d t h a t the 

judgment was v o i d because i t was e n t e r e d i n a manner t h a t was 

i n c o n s i s t e n t w i t h due p r o c e s s . M.G. v. J.T., 90 So. 3d a t 
766. 
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In t h i s case, the p a r t i e s c l e a r l y had a p p r o p r i a t e n o t i c e 

of the c l a i m s the o t h e r a s s e r t e d . However, the t r i a l c o u r t 

s c h e d u l e d the h e a r i n g t o occur l e s s than one month a f t e r the 

c u s t o d y - m o d i f i c a t i o n a c t i o n was f i l e d , and, a t the time the 

t r i a l c o u r t e n t e r e d i t s judgment, the a c t i o n had been pending 

f o r o n l y two months. The o r d e r t h a t s c h e d u l e d the F e b r u a r y 2, 

2012, h e a r i n g was e n t e r e d the day a f t e r the m o d i f i c a t i o n 

c o m p l a i n t was f i l e d . That o r d e r gave no i n d i c a t i o n t h a t the 

t r i a l c o u r t i n t e n d e d t h a t t h a t h e a r i n g would be a f i n a l 

h e a r i n g on the m e r i t s . The c o u r t r e p o r t e r ' s n o t a t i o n s on the 

t r a n s c r i p t f o r the F e b r u a r y 2, 2012, h e a r i n g i n d i c a t e t h a t 

t h a t h e a r i n g was a h e a r i n g on the mother's motion f o r pendente 

l i t e c u stody. 

The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t i n t e n d e d t h a t 

the h e a r i n g merely be a h e a r i n g on the mother's motion f o r 

pendente l i t e c u stody. S p e c i f i c a l l y , a t the c l o s e of the ore 

tenus h e a r i n g , the t r i a l c o u r t r e p e a t e d l y s t a t e d t h a t i t would 

e n t e r a pendente l i t e o r d e r and t h a t i t would e n t e r a 

permanent o r d e r or judgment a f t e r a l a t e r h e a r i n g . For 

example, the t r i a l c o u r t s t a t e d : 

" I can t e l l you what I am g o i n g t o do, I am g o i n g t o 
do i t pendente l i t e . And I am g o i n g t o do i t 
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permanent a t the h e a r i n g , i f you have got anymore t o 
p r e s e n t . But I am g o i n g t o g i v e you j o i n t p h y s i c a l 
custody. You are g o i n g t o go back t o t h i s s h a r e d 
r e l a t i o n s h i p you had b e f o r e . " 

The t r i a l c o u r t then s t a t e d t h a t i t would e n t e r an o r d e r 

awarding the p a r t i e s a l t e r n a t i n g weekly p h y s i c a l c u s t o d y and 

t h a t the p a r t i e s c o u l d c o n f e r about s c h e d u l i n g a f u t u r e 

h e a r i n g as t o "permanent" custody. At the c o n c l u s i o n of the 

h e a r i n g , the t r i a l c o u r t a l s o a d v i s e d the p a r t i e s not t o 

d i s c u s s the p e n d i n g l i t i g a t i o n w i t h the c h i l d . I t i s c l e a r 

t h a t the p a r t i e s and the t r i a l c o u r t r e c o g n i z e d t h a t the 

F e b r u a r y 2, 2012, h e a r i n g was a h e a r i n g on the mother's motion 

f o r pendente l i t e c u stody and t h a t , a t the time of t h a t 

h e a r i n g , the t r i a l c o u r t had i n t e n d e d t o e n t e r a pendente l i t e 

o r d e r . However, the t r i a l c o u r t e n t e r e d i t s March 5, 2012, 

r u l i n g as a f i n a l judgment on the m e r i t s . 

T h i s case does not i n v o l v e the l a c k of due p r o c e s s a t 

i s s u e i n M.G. v. J.T., s u p r a , so as t o render the judgment 

v o i d f o r want of due p r o c e s s ; the p a r t i e s t o t h i s a c t i o n were 

s e r v e d w i t h n o t i c e of the c l a i m s i n v o l v e d . However, t h e r e was 

no i n d i c a t i o n i n the r e c o r d t h a t the t r i a l c o u r t i n t e n d e d t o 

c o n s i d e r the p a r t i e s ' c l a i m s s e e k i n g a f i n a l c ustody 

d e t e r m i n a t i o n a t the F e b r u a r y 2, 2012, h e a r i n g . A c c o r d i n g l y , 
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we conclude t h a t the t r i a l c o u r t e r r e d t o r e v e r s a l i n e n t e r i n g 

a judgment on the m e r i t s w i t h o u t a f f o r d i n g the p a r t i e s an 

o p p o r t u n i t y t o f u l l y l i t i g a t e the a c t i o n on the m e r i t s . We 

r e v e r s e the t r i a l c o u r t ' s judgment and remand the cause f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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