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I n e a r l y October 2010, a v i c t i m of a s h o o t i n g gave a 

statement naming Namath Joe Jackson as the man who had shot 

the v i c t i m i n the hand and had s t o l e n h i s c e l l u l a r t e l e p h o n e . 

On October 12, 2010, a r e p o r t a i r e d on t e l e v i s i o n s t a t i o n s 

o p e r a t e d by WAFF, LLC, and H u n t s v i l l e B r o a d c a s t i n g 

C o r p o r a t i o n , ( r e f e r r e d t o c o l l e c t i v e l y as " t h e t e l e v i s i o n 

s t a t i o n s " ) , i n d i c a t i n g t h a t the l o c a l p o l i c e a u t h o r i t i e s had 

named Jackson as a s u s p e c t i n a s h o o t i n g , r e q u e s t i n g the 

p u b l i c ' s a s s i s t a n c e i n l o c a t i n g J a ckson, and warning the 

p u b l i c t h a t the a u t h o r i t i e s c o n s i d e r e d Jackson t o be armed and 

dangerous. The t e l e v i s i o n s t a t i o n s r e b r o a d c a s t the segment a t 

l e a s t t h r e e times on d i f f e r e n t newscasts. I n a d d i t i o n , the 

t e l e v i s i o n s t a t i o n s a l s o b r o a d c a s t e d a segment r e p o r t i n g 

Jackson's apprehension by the a u t h o r i t i e s the f o l l o w i n g day. 

U l t i m a t e l y , the charges brought a g a i n s t Jackson were d i s m i s s e d 

because the i n v e s t i g a t i o n r e v e a l e d t h a t he had not been i n the 

area when the s h o o t i n g o c c u r r e d and t h e r e f o r e c o u l d not have 

been the gunman. The t e l e v i s i o n s t a t i o n s f a i l e d t o b r o a d c a s t 

a r e p o r t on the d i s m i s s a l of the charges a g a i n s t Jackson, 

d e s p i t e h i s r e q u e s t i n w r i t i n g t h a t t h e y do so. 

2 



2110643 

Jackson then sued the t e l e v i s i o n s t a t i o n s i n the C o l b e r t 

C i r c u i t C o u r t , a l l e g i n g t h a t t h e y had defamed him by r e p o r t i n g 

t h a t he had been i n v o l v e d i n a crime, by r e p o r t i n g t h a t he was 

b e l i e v e d t o be armed and dangerous, and by f a i l i n g t o r e p o r t 

on the d i s m i s s a l of the charges a g a i n s t him. 1 Jackson 

a t t a c h e d t o h i s c o m p l a i n t the l e t t e r he sent t o the t e l e v i s i o n 

s t a t i o n s r e q u e s t i n g e i t h e r a r e t r a c t i o n or t h a t t h e y r e p o r t on 

the d i s m i s s a l of the charges a g a i n s t him and what appears t o 

be the r e c o r d of the e n t i r e c r i m i n a l case a g a i n s t him, which 

was d i s m i s s e d . The t e l e v i s i o n s t a t i o n s moved t o d i s m i s s 

Jackson's c o m p l a i n t p u r s u a n t t o Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . 

P., f o r f a i l u r e t o s t a t e a c l a i m , o r , i n the a l t e r n a t i v e , t o 

t r a n s f e r the a c t i o n t o Madison County. The t e l e v i s i o n 

1 J a c k s o n a l s o sued a l o c a l newspaper, the Northwest 
Alabamian, and s e v e r a l f i c t i t i o u s l y named p a r t i e s . Jackson 
and the Northwest Alabamian reached a s e t t l e m e n t and f i l e d a 
j o i n t s t i p u l a t i o n of d i s m i s s a l of the c l a i m s a g a i n s t the 
Northwest Alabamian. See Rule 4 1 ( a ) , A l a . R. C i v . P. Thus, 
the Northwest Alabamian i s not a p a r t y t o t h i s a p p e a l . 
Furthermore, no p a r t i e s were s u b s t i t u t e d f o r the f i c t i t i o u s l y 
named p a r t i e s b e f o r e the e n t r y of the judgment d i s m i s s i n g the 
c l a i m s a g a i n s t the r e m a i n i n g d e f e n d a n t s , the t e l e v i s i o n 
s t a t i o n s . We note t h a t the e x i s t e n c e of the f i c t i t i o u s l y 
named p a r t i e s i n Jackson's c o m p l a i n t does not p r e v e n t f i n a l i t y 
of the judgment e n t e r e d by the t r i a l c o u r t . See Rule 4 ( f ) , 
A l a . R. C i v . P.; G r i f f i n v. Prime H e a l t h c a r e Corp., 3 So. 2d 
892 n.1 ( A l a . C i v . App. 2008). 
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s t a t i o n s a t t a c h e d t o t h e i r motions DVD r e c o r d i n g s of the 

b r o a d c a s t s t h a t formed the b a s i s of Jackson's a c t i o n a g a i n s t 

them. 

I n t h e i r motions t o d i s m i s s , the t e l e v i s i o n s t a t i o n s 

argued f i r s t t h a t Jackson had not a l l e g e d t h a t they had 

p u b l i s h e d any f a l s e statements about him. The t e l e v i s i o n 

s t a t i o n s f u r t h e r argued t h a t t h e i r b r o a d c a s t s were p r i v i l e g e d 

under A l a . Code 1975, § 13A-11-161, which p r o t e c t s as 

p r i v i l e g e d any " f a i r and i m p a r t i a l r e p o r t " o f , among o t h e r 

t h i n g s , " t h e i s s u a n c e of any w a r r a n t [ o r ] the a r r e s t of any 

pers o n f o r any cause " I n response, Jackson amended h i s 

c o m p l a i n t t o a s s e r t t h a t , a l t h o u g h the i n i t i a l r e p o r t i n g of 

the p o l i c e s e a r c h f o r him, the c r i m i n a l charges a g a i n s t him, 

and h i s a r r e s t were p r i v i l e g e d under § 13A-11-161, the 

t e l e v i s i o n s t a t i o n s were no l o n g e r e n t i t l e d t o the p r i v i l e g e 

because (1) e i t h e r they had f a i l e d t o b r o a d c a s t a r e p o r t on 

the d i s m i s s a l of the charges a g a i n s t J a c k s o n , p r o v i n g a c t u a l 

m a l i c e , (2) or they had f a i l e d t o r e p o r t on the d i s m i s s a l of 

the charges and thus "removed" the p r i v i l e g e . Jackson a l s o 

responded t o the t e l e v i s i o n s t a t i o n s ' motions t o d i s m i s s and 

f i l e d h i s own a f f i d a v i t i n s u p p o r t of t h a t response, i n which 
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he s t a t e d t h a t he had r e q u e s t e d t h a t the t e l e v i s i o n s t a t i o n s 

" p r i n t a r e t r a c t i o n " and t h a t the t e l e v i s i o n s t a t i o n s had 

f a i l e d t o do so d e s p i t e b e i n g p r o v i d e d " i n f o r m a t i o n which they 

c o u l d use t o c l e a r [ J a c k s o n ' s ] name," i n c l u d i n g the notes of 

the i n v e s t i g a t i n g o f f i c e r s who c l e a r e d him of the charges. 

A f t e r the C o l b e r t C i r c u i t C ourt e n t e r e d an o r d e r 

t r a n s f e r r i n g the a c t i o n t o the Madison C i r c u i t C ourt i n June 

2011, the Madison C i r c u i t C ourt g r a n t e d the t e l e v i s i o n 

s t a t i o n s ' motions t o d i s m i s s i n F e b r u a r y 2012. J a c k s o n t i m e l y 

a p p ealed t o t h i s c o u r t . We a f f i r m . 

On a p p e a l , J a c k s o n argues t h a t the t e l e v i s i o n s t a t i o n s 

l o s t any p r i v i l e g e t h a t they may have had under § 13A-11-161 

by f a i l i n g t o r e p o r t on the d i s m i s s a l of the charges a g a i n s t 

him. He f u r t h e r argues t h a t § 13A-11-161 p r o v i d e s a b a s i s f o r 

a cause of a c t i o n f o r the t e l e v i s i o n s t a t i o n s ' f a i l u r e , a f t e r 

r e q u e s t , t o r e p o r t on the d i s m i s s a l of the charges a g a i n s t 

J a c k s o n . The t e l e v i s i o n s t a t i o n s argue t h a t t h i s c o u r t need 

not c o n s i d e r any p o s s i b l e l i m i t t o the p r i v i l e g e p r o v i d e d i n 

§ 13A-11-161 because J a c k s o n ' s c l a i m s f a i l because he d i d not 

a l l e g e t h a t the b r o a d c a s t s c o n t a i n e d f a l s e s t a t e m e n t s . 

Furthermore, the t e l e v i s i o n s t a t i o n s argue, § 13A-11-161 does 
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not p r o v i d e a p r i v a t e cause of a c t i o n f o r defamation based on 

the f a i l u r e t o r e t r a c t or t o r e p o r t on the c o n c l u s i o n of an 

i n v e s t i g a t i o n . 

We f i r s t note t h a t the t r i a l c o u r t d i s m i s s e d the a c t i o n 

under Rule 12(b)(6) and d i d not, as J a c k s o n argues, e n t e r a 

summary judgment i n f a v o r of the t e l e v i s i o n s t a t i o n s . 

A l t h o u g h the t e l e v i s i o n s t a t i o n s d i d i n c l u d e DVD r e c o r d i n g s of 

the b r o a d c a s t s a t i s s u e as e x h i b i t s t o t h e i r motions t o 

d i s m i s s , the i n c l u s i o n of those e x h i b i t s d i d not, i n t h i s 

case, c o n v e r t the motions t o d i s m i s s i n t o motions f o r a 

summary judgment. Because the e x h i b i t s p r o v i d e d by the 

t e l e v i s i o n s t a t i o n s were " r e f e r r e d t o i n , and are c e n t r a l t o , 

[ J a c k s o n ' s ] c o m p l a i n t , " the i n c l u s i o n of those e x h i b i t s d i d 

not c o n v e r t the motions t o d i s m i s s t o motions f o r a summary 

judgment. Donoghue v. American N a t ' l I n s . Co., 838 So. 2d 

1032, 1035-36 ( A l a . 2002) (embracing and q u o t i n g the r u l e s e t 

out i n W i l s o n v. F i r s t Union N a t ' l Bank of G e o r g i a , 716 So. 2d 

722, 726 ( A l a . C i v . App. 1998)). Our s t a n d a r d of r e v i e w i s , 

t h e r e f o r e , governed by the f o l l o w i n g : 

"'"On a p p e a l , a d i s m i s s a l i s not e n t i t l e d t o a 
presumption of c o r r e c t n e s s . The a p p r o p r i a t e s t a n d a r d 
of r e v i e w under Rule 1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P . ] , i s 
whether, when the a l l e g a t i o n s of the c o m p l a i n t are 
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viewed most s t r o n g l y i n the p l e a d e r ' s f a v o r , i t 
appears t h a t the p l e a d e r c o u l d prove any s e t of 
c i r c u m s t a n c e s t h a t would e n t i t l e [ h i m ] t o r e l i e f . In 
making t h i s d e t e r m i n a t i o n , t h i s C ourt does not 
c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether [ h e ] may p o s s i b l y p r e v a i l . 
We note t h a t a R u l e 1 2 ( b ) ( 6 ) d i s m i s s a l i s p r o p e r 
o n l y when i t appears beyond doubt t h a t the p l a i n t i f f 
can prove no s e t of f a c t s i n s u p p o r t of the c l a i m 
t h a t would e n t i t l e the p l a i n t i f f t o r e l i e f . " ' " 

Donoghue, 838 So. 2d a t 1036 ( q u o t i n g C.B. v. Bobo, 659 So. 2d 

98, 104 ( A l a . 1995), q u o t i n g i n t u r n Nance v. Matthews, 622 

So. 2d 397, 299 ( A l a . 1993)). 

As n oted above, J a c k s o n a l l e g e d t h a t the t e l e v i s i o n 

s t a t i o n s had defamed him by b r o a d c a s t i n g the r e p o r t s of h i s 

b e i n g wanted by the p o l i c e a u t h o r i t i e s , by r e p o r t i n g t h a t he 

was c o n s i d e r e d armed and dangerous, and by b r o a d c a s t i n g 

r e p o r t s of h i s a r r e s t . 

"'"The elements of a cause of a c t i o n f o r d e famation 
a r e : 1) a f a l s e and defamatory statement c o n c e r n i n g 
the p l a i n t i f f ; 2) an u n p r i v i l e g e d communication of 
t h a t statement t o a t h i r d p a r t y ; 3) f a u l t amounting 
at l e a s t t o n e g l i g e n c e ; and 4) e i t h e r a c t i o n a b i l i t y 
of the statement i r r e s p e c t i v e of s p e c i a l harm [ ( p e r 
s e ) ] or the e x i s t e n c e of s p e c i a l harm caused by the 
p u b l i c a t i o n of the statement [ ( p e r q u o d ) ] . " ' " 

Dudley v. Bass A n g l e r s Sportsman Soc'y, 777 So. 2d 135, 140 

( A l a . C i v . App. 2000) ( q u o t i n g D r i l l P a r t s & Serv. Co. v. Joy 

Mfg. Co., 619 So. 2d 1280, 1289 ( A l a . 1993), q u o t i n g i n t u r n 
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McCaig v. T a l l a d e g a P u b l ' g Co., 544 So. 2d 875, 877 ( A l a . 

1989)). 

Jackson's main argument i s t h a t § 13A-11-161 does not 

serv e t o p r o t e c t the t e l e v i s i o n s t a t i o n s by making t h e i r 

r e p o r t s p r i v i l e g e d under the p a r t i c u l a r c i r c u m s t a n c e s 

p r e s e n t e d here; t h a t i s , Jackson argues t h a t the s t a t u t e does 

not p r o t e c t the t e l e v i s i o n s t a t i o n s because they f a i l e d t o 

r e p o r t on the d i s m i s s a l of the charges a g a i n s t him. Jackson 

i s c o r r e c t t h a t no Alabama case has ever c o n s t r u e d the l a s t 

p o r t i o n of § 13A-11-161, which, a t f i r s t r e ad, does appear t o 

supp o r t Jackson's argument t o a p o i n t . The s t a t u t e reads, i n 

i t s e n t i r e t y : 

"The p u b l i c a t i o n of a f a i r and i m p a r t i a l r e p o r t  
of the r e t u r n of any i n d i c t m e n t , the i s s u a n c e of any  
war r a n t , the a r r e s t of any person f o r any cause or 
the f i l i n g of any a f f i d a v i t , p l e a d i n g or o t h e r 
document i n any c r i m i n a l or c i v i l p r o c e e d i n g i n any 
c o u r t , or of a f a i r and i m p a r t i a l r e p o r t of the 
co n t e n t s t h e r e o f , or of any charge of crime made t o 
any j u d i c i a l o f f i c e r or body, or of any r e p o r t of 
any grand j u r y , or of any i n v e s t i g a t i o n made by any 
l e g i s l a t i v e committee, or o t h e r p u b l i c body or 
o f f i c e r , s h a l l be p r i v i l e g e d , u n l e s s i t be pr o v e d 
t h a t the same was p u b l i s h e d w i t h a c t u a l m a l i c e , or 
t h a t the defendant has r e f u s e d or n e g l e c t e d t o 
p u b l i s h i n the same manner i n which the p u b l i c a t i o n 
complained of appeared, a r e a s o n a b l e e x p l a n a t i o n or 
c o n t r a d i c t i o n t h e r e o f by the p l a i n t i f f , or t h a t the  
p u b l i s h e r has r e f u s e d upon the w r i t t e n r e q u e s t of  
the p l a i n t i f f t o p u b l i s h the subsequent 
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d e t e r m i n a t i o n of such s u i t , a c t i o n or 

i n v e s t i g a t i o n . " 

§ 13A-11-161 (emphasis added). A l t h o u g h i t does appear t h a t 

the p r i v i l e g e p r o v i d e d i n the s t a t u t e would not e x i s t i f the 

p u b l i s h e r f a i l e d t o p u b l i s h the r e s u l t of the i n v e s t i g a t i o n --

" [ t ] h e p u b l i c a t i o n of a f a i r and i m p a r t i a l r e p o r t of ... the 

i s s u a n c e of any wa r r a n t [or] the a r r e s t of any person f o r any 

cause ... s h a l l be p r i v i l e g e d , u n l e s s i t be proved ... t h a t 

the p u b l i s h e r has r e f u s e d upon the w r i t t e n r e q u e s t of the 

p l a i n t i f f t o p u b l i s h the subsequent d e t e r m i n a t i o n of such 

s u i t , a c t i o n or i n v e s t i g a t i o n " — we agree w i t h the t e l e v i s i o n 

s t a t i o n s t h a t we need not d e l v e i n t o the parameters of the 

f a i r - r e p o r t s t a t u t e t o d e c i d e t h i s case. 

As the t e l e v i s i o n s t a t i o n s argue, nowhere i n Jackson's 

c o m p l a i n t or amended c o m p l a i n t does he s t a t e t h a t the 

statements made i n the b r o a d c a s t s were f a l s e . Indeed, i n h i s 

amended c o m p l a i n t , Jackson admits t h a t , a t the time the 

b r o a d c a s t s were made, the t e l e v i s i o n s t a t i o n s were c o v e r e d by 

the p r i v i l e g e extended under § 13A-11-161. Thus, we agree 

w i t h the t e l e v i s i o n s t a t i o n s t h a t Jackson conceded t h a t the 

b r o a d c a s t s were " f a i r and i m p a r t i a l r e p o r t [ s ] " of the charges 

a g a i n s t him and of h i s a r r e s t on those charges. I f the 
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b r o a d c a s t s were conceded t o have been " f a i r and i m p a r t i a l 

r e p o r t [ s ] , " i t f o l l o w s t h a t they were a c c u r a t e statements made 

based on the i n f o r m a t i o n s u p p l i e d by the p o l i c e a u t h o r i t i e s 

d u r i n g an i n v e s t i g a t i o n of a c o m p l a i n t a r i s i n g from the 

s h o o t i n g . See W i l s o n v. Birmingham Post Co., 482 So. 2d 1209, 

1212 ( A l a . 1986) ( f i n d i n g the news r e p o r t a t i s s u e i n t h a t 

case t o be c o n d i t i o n a l l y p r i v i l e g e d under § 13A-11-161 because 

" i t a c c u r a t e l y r e p o r t [ e d ] statements made by [w i t n e s s e s ] 

d u r i n g an o f f i c i a l p o l i c e i n v e s t i g a t i o n , as r e f l e c t e d i n the 

o f f i c i a l p o l i c e i n c i d e n t r e p o r t " ) . A c c u r a t e or t r u t h f u l 

s tatements — even those t h a t might be n e g a t i v e i n n a t u r e and 

ha r m f u l t o one's r e p u t a t i o n — w i l l not sup p o r t a defamation 

c l a i m . See Mooneyham v. S t a t e Bd. of C h i r o p r a c t i c Exam'rs, 

802 So. 2d 200, 203 ( A l a . 2001) ( a f f i r m i n g the d i s m i s s a l of a 

defamation c l a i m when the a l l e g a t i o n s were t h a t the p u b l i s h e d 

statements were a c c u r a t e a t the time t h e y were p u b l i s h e d ) . 

The t r i a l c o u r t t h e r e f o r e p r o p e r l y d i s m i s s e d Jackson's 

defamation c l a i m s a g a i n s t b o t h t e l e v i s i o n s t a t i o n s . 

Jackson's o t h e r c o n t e n t i o n on a p p e a l , based on h i s i s s u e 

statement, i s t h a t § 13A-11-161 c r e a t e s a p r i v a t e cause of 

a c t i o n f o r " f a i l u r e t o r e t r a c t " o r , more p r o p e r l y i n t h i s 
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case, " f a i l u r e t o r e p o r t the subsequent d e t e r m i n a t i o n of an 

i n v e s t i g a t i o n . " The cases from o t h e r j u r i s d i c t i o n s t h a t 

Jackson r e l i e s upon t o s upport h i s argument do not i n v o l v e the 

c r e a t i o n of a p r i v a t e cause of a c t i o n i n an Alabama s t a t u t o r y 

scheme; t h u s , we f i n d them c o m p l e t e l y i n a p p o s i t e . Because of 

t h a t f a i l u r e , Jackson's argument on t h i s i s s u e f a i l s t o comply 

w i t h R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. C i v . App. We c o u l d a f f i r m on 

t h i s ground a l o n e . See White Sands Group, L.L.C. v. PRS I I ,  

LLC, 998 So. 2d 1042, 1058 ( A l a . 2008). 

However, the t e l e v i s i o n s t a t i o n s have g i v e n us a m e r i t -

based ground f o r a f f i r m i n g the t r i a l c o u r t ' s judgment as t o 

t h i s i s s u e . As the t e l e v i s i o n s t a t i o n s p o i n t out, "[o]ne 

c l a i m i n g a p r i v a t e r i g h t of a c t i o n w i t h i n a s t a t u t o r y scheme 

must show c l e a r e v i d e n c e of a l e g i s l a t i v e i n t e n t t o impose 

c i v i l l i a b i l i t y f o r a v i o l a t i o n of the s t a t u t e . " American  

Auto. I n s . Co. v. McDonald, 812 So. 2d 309, 311 ( A l a . 2001). 

Jackson has not p r e s e n t e d any e v i d e n c e of a l e g i s l a t i v e i n t e n t 

t o impose c i v i l l i a b i l i t y on media o u t l e t s who f a i l t o r e p o r t 

on the subsequent d e t e r m i n a t i o n of a p o l i c e i n v e s t i g a t i o n . To 

the e x t e n t Jackson argues t h a t h i s a c t i o n was p r e m i sed on the 

t e l e v i s i o n s t a t i o n s ' f a i l u r e under § 13A-11-161 t o r e p o r t on 
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the d i s m i s s a l of the charges a g a i n s t him, he has c l e a r l y 

f a i l e d t o s t a t e a c l a i m f o r r e l i e f ; a c c o r d i n g l y , we a f f i r m the 

d i s m i s s a l of Jackson's a c t i o n i n s o f a r as i t p u r p o r t s t o be 

pr e m i s e d on § 13A-11-161. See C.B. v. Bobo, 659 So. 2d a t 

102. 

APPLICATION GRANTED; NO-OPINION ORDER OF AFFIRMANCE OF 

AUGUST 17, 2012, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Thompson, P.J. and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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