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Marvin J. Wilson
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(Cv-87-820)

THOMPSON, Presiding Judge.

Goodyear Tire & Rubber Company ("Gecodyear") appeals from
a Jjudgment requiring it to continue to pay for medical care
being provided to Marvin J. Wilson to treat his lower-back

pain. In the judgment, the trial court found that Wilson's
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back pain is caused, at least in part, by a lumbar back strain
Wilson suffered in 1986, while he was employed by Goodyear.
The record indicates the following. Wilson began working
for Goodyear in 1865. In October 1884, he suffered an injury
to his back while at work. In 1987, Wilson filed a claim for
workers' compensation benefits. That claim was eventually
settled. As part of the settlement, Goodyear agreed to pay
for future medical treatment of the work-related injury.
When Wilson sustained his kack injury, Goodyear sent him
to Dr. Carville Woodall, who referred him to Dr. Cornelius
Thomas, a rheumatologist, in December 1%87. Dr. Thomas, who
was Wilson's authorized physician, testified by depcsition
that he has been treating Wilson for his back pain from time
to time since 1987. On Wilson's first visit to Dr. Thomas's
office, he was diagnesed with a lumbar strain, which was
primarily a muscular issue, acccerding to Dr. Thomas. At that
time, Wilson alsc had mild arthritis and a small amount of
degenerative lumbar spinal disease. Dr. Thomas said that the
presence of the degenerative disease was noted in zbout half
of people Wilson's age, which, at the time, was 48. Dr.

Thomas prescribed muscle relaxers and pain medication for
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Wilson and recommended a walking program for him. Wilson
continued to see Dr. Thomas for treatment. In January 1988,
Wilson reported to Dr. Thomas that he had begun walking
regularly and that his back symptoms were improving. By March
1888, Dr. Thomas had allowed Wilson to return to work at
Goodyear, but Wilscon was restricted to 1ifting no more than 50
pounds. The weight restriction was raised to 75 pounds in
1990.

In July 1988, Wilson told Dr. Theomas that his job did not
cause stress to his back; however, Wilson told Dr. Thompson
that his back hurt him after he had spent a long time picking
tomatoes. During the first Gulf War in 1991, Wilson, who was
in the National Guard, was called to duty and stationed in
Fort Hood, Texas. On Wilson's return from Fort Hood, Dr.
Thomas Testified, he continued tCo see Wilson as a patient.
Dr. Thomas's office notes indicate that, in May 1593, he saw
Wilson for "inflammatory changes, " but, Dr. Thomas said, those
changes were not related to the lumbar strain. The
inflammation was primarily 1in Wilson's ankle, toe, and knee
Joints. Dr. Thomas testified that, in late 1993 and early

1894, he diagnosed Wilson with seronegative rheumatoid
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arthritis, which is rheumatoid arthritis but which results in
a negative blocd test for the disorder. About one quarter of
people suffering from rheumatoid arthritis are seronegative,
Dr. Thomas said.

In 19%4, Wilson retired from Goodyear.! Dr. Thomas said
that being less active physically was easier on Wilson's
Joints. Nonetheless, Wilson reqgquired arthroscopic knee
surgery. In addition to the serconegative rheumatoid
arthritis, Dr. Thomas said, Wilson also had polvarthritis at
that time. Dr. Thomas prescribed Naproxen and Flexeril for
Wilson. He said that the Flexeril was for Wilson's back pain,
and the Naproxen did "double duty™ for the rheumatoid
arthritis iIn his Jjoints as well as for back pain.

From September 1995 until mid-March 2003, Wilscn worked
as a truck driver for a Gadsden automobile dealership. In
that job, Wilson worked 40 hours a week, making pick ups and
deliveries of vehicles to Atlanta, Little Rock, and Chicago.
Wilson also worked as a tour-bus driver for a company tased in

Birmingham and as a driver for "dial-a-ride." Dr. Thcmas said

'After retiring from Gococdyear, Wilson was treated for neck
pain and he had a knee replacement, in addition to receiving
continued treatment for his back pailn.
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that people can have flare-ups of back issues when they drive
for long periods.

Dr. Thomas's notes reflect that he did not see Wilson
from September 1998 until July 20032. The office notes from
August 12, 2003, assessed Wilson with "degenerative Ilumbar
spine disease with pricr strain.™ Dr. Thomas testified that
he worded the assessment in that manner because he thought,
"at that time, that the degenerative component was taking over
as the predominant factor" as the cause of the discomfort in
Wilson's lumbar spine. X-rays taken of Wilson's back in 2004
indicate that the degenerative lumbar disease had grown worse
since Dr. Thomas began seeing him in 1887. In addition, Dr.
Thomas prescribed Leortab for Wilson to use for either his
arthritis or the degenerative-back-paln issues, "whatever was
bothering him more at the time."

In June 2007, Dr. Thomas noted in his assessment of
Wilson that he was experiencing "mechanical back pain." Dr.
Thomas explained, "There's a kind of arthritis in which peocple
get inflammation of the back called ankylosing spondylitis in
which one gets inflammaticn ¢f the back, and mechanical refers

to the other group of conditions, which would include trauma,
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or sprain, or degenerative arthritis.™ Dr. Thomas's note of
August 2, 2010, indicates that Wilson had ostecarthritis in
his lumbar spine. Dr. Thomas testified that ostecarthritis
was degenerative arthritis that develops over time.

On July 18, 2011, in Dr. Thomas's last assessment of
Wilson before his deposition, he said that Wilson was
experiencing worsening pain from degenerative arthritis. When
Dr. Thomas was asked whether, on July 26, 2011, the day of Dr.
Thomas's deposition, Wilson's complaints of back pain were
originating not from the lumbar strain that cccurred in 1986
but from the degenerative arthritis in the lumbar spine, Dr.
Thomas said, "That secems likely."

On cross—-examination, the fcllowing discussion took place
between Wilson's attorney and Dr. Thomas.

"O. [By Wilson's attorney]: Would it be fair
that it is mcre preckable than not, that msans just
basically if vou've got the scales of Jjustice, 1t
tilts only a little bit, but that glven the chronic
nature of the prcbhblems asscciated with the strain
that we saw throughout the decade--the remaining
decade of the '80s, the entire decade of the '80s,
and the symptom complex as 1t continues today, that
the lumbar strain that manifested itself for a
period cof over a decade centinues to play, at least

to some degree, a role in the symptcms that are
cenfronting Mr., Wilson today?

"
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"A. [Bvy Dr. Thomas]: That's hard to answer.
Tt's been a long Lime,. T would think most of his
symptoms now are from degenerative arthritis.

"O.: I understand that. Would it ke fair--in
your reascnable judgment, would it be fair to say
that the lumbar strain 1s at least a contributing
factor Lo some degree, although it may not be
certainly the predominant factor, is a contributing
factor to his ongeoing and continuing symptoms as
they have existed over the last 20 years?

"

"A.: It's hard to say it's not contributing to
some extent, but as I said, the predominant
contributor would be degenerative arthritis.

"O.: The predominate contributor would be the
degenerative arthritis, but certainly would it be
fair to say that a component of contributions is
more likely-—-given what we know about Mr., Wilson and
given your documentation, a component continues to
be the lumbar strain?

"A.: Tt's jJust--again, T say it's hard to say.
Tt sounds like most of it is degenerative arthritis.
Whether there's c¢ne percent or five percent or zero
percent strain is hard to say.

"O.: Would it be reasocnable to expect that

there 1is something more than zero percent that's
participating or contributing?

"

"A.: I can't answer that."
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When Wilson's attorney continued to press Dr. Thomas
about whether it was possikle that the lumbar strain Wilson
experienced in 1986 could have contributed to the degenerative
arthritis, Dr. Thomas said it was "possible,™ but he would not
"go beyond possible." He did state, however, that the
seronegative polyarthritis, or rheumatoid arthritis, that
Wilson had in his Jjoints was not playing a role in Wilson's
back pain.

Wilson testified that he has back pain every day and that
when he was not being seen by Dr. Thomas, he was being seen by
ancther doctor for kack pain. Goodyear paid for Wilson's
treatment until January 2009. In 200%, Goodyear closed its
medical clinic, where Wilson received his medication. When
the c¢linic c¢losed, Wilson was told he had to contact
"Progressive Medical" to obtaln a "number" to have his
prescriptions filled. Wilson said that Progressive Medical
referred him to Liberty Mutual, who told him to call
Progressive Medical. Wilson said that, after January 2009, he
was never able to recelve authorization from Goodyear for his

medicaticns.
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In its judgment, the trial court found that Wilson's 1886
lumkbar strain "does continue to contribute to the symptom
complex reguiring interventional care that has historically
been accepted by Goodyear and provided by Dr. ... Thomas."
Specifically, the trial court found that, although the lumbar
strain was not the sole cause of Wilson's back pain, it was a
contributing cause. Accordingly, the trial court ordered
Goodyear to continue to pay for the care and medications
Wilson needed to treat his ongoing back pain. Goodyear filed
a postjudgment motion, which the trial court denied. Goodyear
timely appealed.

In their briefs on appeal, the parties disagree as to who
bears the burden of proving that Thomas i1s entitled to have
Goodyear pay for his continued treatment. Goodyear argues
that, because Wilson 1is seeking medical Dbenefits for a
condition that he says was caused by a work-related injury,
Wilson bears the burden of establishing that his current back
pain 1is related to the 1986 injury. On the other hand,
Wilson argues that, because Goodyear accepted the
responsibility of paying for the care and medications

necessary for the treatment of his kack injury, 1t now bears
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the burden of proving that it no longer has to continue to pay
for Wilson's medical treatment.

The record indicates that, at the beginning of the trial
in this case, Wilson's attorney asserted that Goodvear bore
the burden of proof in this case. The trial court then asked
Goodyear's attorney whether there was ™a position you would
like to state Dbefore we start 1in regards to the burden
assocliated with this." Goodyear's attorney responded with a
statement regarding which party would call a certain witness.
That witness was then called and the trial went forward
without Goodyear making a statement about which party bore the
burden of proof. In the trial court's judgment, 1t stated
that Goodyear had the burden of proof in this case; in fact,
it stated twice that Goodyear bore the burden of proof. In
Goodyear's postjudgment motion, however, Goodyear failed to
assert that the trial court had improperly shifted the burden
of proof to it. Further, at the hearing on the postjudgment
motion, Wilson's attorney again argued that Goodyear bore the
burden of procf, adding, "And I think that that frankly at the
end of the day may have tipped the scale in this case."

Wilson's attorney closed by saving he did nct think that

10
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Goodyear had sustained its burden. The trial court then asked
to go off the record, and the trial was ended without anything
further being put on the record. Based on the record before
us, we conclude that, during the trial of this case, the
parties proceeded as though Goodyear bore the burden of proof
and that Goodyear never made an assertion to the ccontrary to
the trial court.

"This court will not hold a trial court in error 'unless

that court has been apprised of its alleged error and has been

given the opportunity to act thereon.' Sea Calm Shipping Co.
v. Cooks, 565 So. 2d 212, 21¢ (Ala. 18%90)." Greener V.
Killough, 1 So. 3d 93, 101 (Ala. Civ. App. 2008}). Because

Goodyear never argued to the trial court that Wilscn bore the
burden of proof in this case, we must analyze the evidence
using the burden of proof used by the trial court,.
Ordinarily, an employee must prove, by a preponderance of
the evidence, that the complaint for which he or she seeks
medical treatment arose out of and in the course of his or her
employment. Because Gocdyear falled to argue otherwise,
however, the parties tried this case in a manner that reguired

Goodyear to prove, by a preponderance of the evidence, that

11
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the complaints for which Wilson was seeking treatment from Dr.
Thomas were not caused by the 1986 lumbar strain he suffered
during his employment with Goodyear. Therefore, ocur task is
to determine whether the trial court's determination that
Wilson's current complaints of back pain "continue[d] to ke
related™ to the 1986 injury for which Goocdyear had accepted
responsibility is supported by substantial evidence, as
required by & 25-5-81(e), Ala. Code 1975.

Section 25-5-81 (e}, Ala. Code 1975, provides the standard
by which this court reviews appeals in cases arising under the
Act. That section provides:

"{e) Review. From an order c¢r Judgment, any
aggrieved party may, within 42 days thereafter,
appeal to the Court of Civil Appeals and review
shall be as in cases reviewed as follows:

"(1) In reviewing the standard of

proof set forth herein and other legal

issues, review by the Court of Civil

Appeals shall be without & presumption of

correctness.

"{Z2) In reviewing pure findings of
fact, the finding of the circulit ccurt
shall not be reversed 1if that finding 1s

supported by substantial evidence."

Discussing this standard, this ccurt wrote in Reeves Rukber,

Inc. v. Wallace, %12 Sco. 2d 274, 279 (Ala. Civ. App. 2005):

12
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"When this court reviews a trial court's factual
findings 1In a workers' compensation case, those
findings will not ke reversed 1f thev are supported
by substantial evidence. & 25-5-81(e) (Z), Ala. Code
1875. Substantial evidence is 'evidence of such
weight and quality that falr-minded persons in Lhe
exercise of impartial Jjudgment can reasonably infer
the existence of the fact sought to be proved.'
West v. Founders Life Assurance Co. of Florida, 347

So. 24 870, 871 (Ala. 1989). Further, this court
reviews the facts 'in the light most favorable to
the findings of the trial court.' Whitsett wv.

BAMSI, Inc., 652 So. 2d 287, 290 (Ala. Civ. App.
1994), overruled on other grounds, Ex parte Trinity
Indus., Inc., 680 So. 2d 262 (Ala. 199&). This
court has also concluded: "The [1992 Workers'
Compensation] Act did not alter the rule that this
court dees not welgh the evidence before the trial

court.' Edwards v. Jesse Stutts, Inc., 635 So. 2d
1012, 1014 (Ala. Civ. App. 1995). However, our
review as to purely legal 1ssues 1s withcut a
presumption of correctness., See Holy Family

Catholic School v. Boley, 847 So. 2d 371, 374 (Ala.
Civ. RApp. 2002) {(citing § 25-5-81(e) (1), Ala. Code
1875)."

In its Jjudgment, the trial court Zfound that Wilson's
degenerative arthritis in the lumbar spine "clearly plays a
role in [Wilson's] symptom complex." The trial court stated:

"However, as Dr. Thomas candidly acknowledges in his
deposition, 1t would be difficult to completely rule
out the work-related injury and the lumbar spine as
contributing in some measure Lo the conditlon giving
rise to [Wilson's] symptoms. This concession by Dr.
Thomas is significant given the burden that rests
with Goodyear in this case. In fact, when presented
with an overview of the facts of this case, the
doctor admitted that it was reasonable to assume

13
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that some of Wilson's symptoms continue to be
related to the accepted injury.”

(Emphasis added.)

The evidence in this case indicates that Dr. Thomas was
reluctant tCo attribute a portion of Wilson's current back pain
te the 1986 lumbar strain. When asked whether it would "be
reasonable to expect that there is something more than zero
percent that's participating or contributing” Lo Wilson's back
pain, Dr., Thomas said, "I can't answer that." Dr. Thomas also
stated that he believed it "likely" that Wilscon's complaints
of back pain originated, not from the 1986 lumbar strain, but
from the degenerative arthritis., When asked whether it was
reasonable tLo assume that some of Wilscn's back complaints
were related to the 1986 injury, Dr. Thomas stated, "[A]lgain,
T say it's hard to say. Tt sounds like most of 1t 1s
degenerative arthritis. Whether there's one percent or five
percent or zerc percent strain is hard to say." We conclude
that Dr. Thomas's equivocal response provides evidence only of
a mere possibility that Wilson's current back pain relates to
the 1986 injury. From the record before us, a determination
that Wilscen's 25-year-old back strain 1is a contributing factor

te his current back complaints would be based on Dr. Thomas's

14
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speculation that, although those comglaints may be based on
the 1986 strain, 1t 1is far more 1likely that they are the
result of Wilson's degenerative arthritis. We agree with
Goodyear that the trial court's finding that the 1986 lumbar
strain is the cause of Wilson's current back condition for
which Dr. Thomas 1is treating him 1s not supported by
substantial evidence. Accordingly, we conclude that the trial
court's jJjudgment improperly reguires Goodyear to centinue to
pay for the care and medication Wilson is receiving from Dr.
Thomas and to reimburse Wilson for the out-of-pocket expenses
at issue, which total $146.70.

For the reasons set forth above, we reverse the trial
court's judgment and remand the cause to the trial court for
the entry of a judgment consistent with this opinion.

REVERSED AND REMANDED,

Pittman and Thomas, JJ., concur.

Moore, J., dissents, with writing, which Brvyan, J.,

Joins.

15
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MOORE, Judge, dissenting.

I respectfully dissent from the main opinion's reversal
of the trial court's judgment because I conclude that, under
the peculiar procedural posture of this case, Goodyear Tire &
Rubber Company ("the employer") did not discharge its burden
of proof.

Although the law generally reguires an employee sceking
medical benefits to prove his or her entitlement thereto, see

Ex parte Publix Super Markets, Inc., 963 So. 2d 654 (Ala. Civ.

App. 2007), the parties tried the case on the theory that the
employer kore the burden of disproving that the current
treatment Marvin J. Wilson ("the employee") was receiving for
his back condition was unrelated to a compensable back injury
that he sustained in 1%86. As such, the emplcyer had to prove
by a preponderance ¢f the evidence that the 1986 back Iinjury
did not contribute even slightly to the employee's current

back problems requiring medical attention. Ex parte Valdez,

636 So. 2d 401 (Ala. 1994), on remand, 636 So. 2d 407 (Ala.
Civ. App. 1%9%4). Before declining tc place a percentage on
the contribution of the 1986 back Iinjury tc the emplovee's

current back problems, Dr. Cornelius Thomas testified that

16
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"most of [the employee's] symptoms now are from degenerative
arthritis” and that "it's hard to say that [the employee's
1886 back strain is] not contributing [to the present back
problems] to some extent.” If the employee bore the burden of
proving medical causation, I believe that evidence would have
been sufficient to discharge that burden under our established

precedent. See 1 Terry A. Moore, Alabama Workers'

Compepensation & 7:19 nn. 68-74 ({(West 1998). Given that, i1in

this unusual case, the burden rested on the employer to prove
that the 1986 injury was not contributing to the emplovee's
current medical problems, I must conclude that the same
testimony has to be considered substantial evidence supporting
a finding that the employer did not disprove medical
causation. Therefore, I would affirm the trial court's
Judgment.

Bryan, J., concurs.
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