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Town of Westover 

v. 

James Bynum and J&F Enterprises, LLC, d/b/a The 51 Country 
Store 

Appeal from Shelby C i r c u i t Court 
(CV-10-900053) 

THOMAS, Judge. 

The Town of Westover ("the Town") appeals from a judgment 

d e t e r m i n i n g t h a t i t i s estopped from c o l l e c t i n g s a l e s t a x e s 

and b u s i n e s s - l i c e n s e f e e s from James Bynum and J&F 
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E n t e r p r i s e s , LLC, d/b/a The 51 Country S t o r e ("the Country 

S t o r e " ) . T h i s i s the second time the p a r t i e s have appeared 

b e f o r e t h i s c o u r t . See Town of Westover v. Bynum, 68 So. 3d 

840 ( A l a . C i v . App. 2011). The f a c t s u n d e r l y i n g the d i s p u t e 

between the Town and Bynum and the Country S t o r e are s e t out 

i n t h a t o p i n i o n : 

"The p a r t i e s s u b m i t t e d a j o i n t s t i p u l a t i o n of 
the r e l e v a n t f a c t s t o the t r i a l c o u r t . The Country 
S t o r e i s a r e t a i l b u s i n e s s l o c a t e d i n an 
u n i n c o r p o r a t e d a r e a of Shelby County; i n o t h e r 
words, i t i s not w i t h i n the c o r p o r a t e b o u n d a r i e s of 
any m u n i c i p a l i t y . The Country S t o r e i s , however, 
l o c a t e d w i t h i n the Town's p o l i c e j u r i s d i c t i o n . 

"Revenue D i s c o v e r y Systems ('RDS'), w o r k i n g on 
b e h a l f of the Town, conducted an a u d i t of the 
Country S t o r e . The a u d i t r e v e a l e d t h a t the Country 
S t o r e had never p a i d any s a l e s t a x e s or 
b u s i n e s s - l i c e n s e f e e s t o the Town and t h a t , p u r s u a n t 
t o the Town's o r d i n a n c e no. 2005-10-04-061, which 
the Town had adopted p u r s u a n t t o §§ 11-51-200 and 
-206, A l a . Code 1975, and the Town's o r d i n a n c e no. 
2007-11-6-147, which the Town had adopted p u r s u a n t 
t o § 11-51-91, A l a . Code 1975, the Country S t o r e 
owed the Town $47,011.44 i n s a l e s t a x e s , 
b u s i n e s s - l i c e n s e f e e s , i n t e r e s t , and p e n a l t i e s 
d a t i n g back t o December 1, 2005. 

"On January 20, 2010, Bynum and the Country 
S t o r e f i l e d a c o m p l a i n t a g a i n s t the Town s e e k i n g a 
d e c l a r a t o r y judgment and i n j u n c t i v e r e l i e f r e g a r d i n g 
the Country S t o r e ' s a l l e g e d s a l e s - t a x and 
b u s i n e s s - l i c e n s e - f e e o b l i g a t i o n . The Town answered 
the c o m p l a i n t on Fe b r u a r y 18, 2010. 
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"On June 24, 2010, the p a r t i e s f i l e d a j o i n t 
s t i p u l a t i o n of f a c t s . A t the r e q u e s t of the t r i a l 
c o u r t , the Town f i l e d a t r i a l b r i e f on August 4, 
2010, and Bynum and the Country S t o r e responded on 
August 24, 2010. 

" F o l l o w i n g a h e a r i n g on August 30, 2010, a t 
which no evi d e n c e was t a k e n , the t r i a l c o u r t e n t e r e d 
a f i n a l judgment on September 20, 2010, s t a t i n g , i n 
p e r t i n e n t p a r t : 

"'1. Based on the f a c t s p r e s e n t e d t o 
the C o u r t , t h i s Court determines t h a t t h e r e 
was no a c t u a l or c o n s t r u c t i v e n o t i c e g i v e n 
t o [Bynum and the Country S t o r e ] c o n c e r n i n g 
[ t h e i r ] duty t o c o l l e c t s a l e s t a x w i t h i n 
the [Town's] P o l i c e J u r i s d i c t i o n , p r i o r t o 
December 11, 2009. T h e r e f o r e , p r i o r t o t h i s 
date [Bynum and the Country S t o r e are] 
a b s o l v e d from any p r e v i o u s l y c a l c u l a t e d t a x 
l i a b i l i t y due and pa y a b l e t o the [Town] 
through the [RDS]. 

"'2. Subsequent t o the date of n o t i c e , 
[Bynum and the Country S t o r e ] do[] owe 
s a l e s t a x pu r s u a n t t o the [Town's] 
Ordinance No. 2005-10-04-0601. S a i d t a x 
s h a l l be computed by [Bynum], based on 
s a l e s from t h a t date g o i n g f o r w a r d and the 
t a x due from December 11, 2009 through 
August 31, 2010 s h a l l be p a i d t o [Town] 
w i t h i n n i n e t y (90) days of the date of t h i s 
Order. 

"'3. Going f o r w a r d , [Bynum and the 
Country S t o r e ] s h a l l be s u b j e c t t o the 
m u n i c i p a l o r d i n a n c e s of the [Town] ... 
c o n c e r n i n g c o l l e c t i o n of s a l e s t a x and 
requirement of b u s i n e s s l i c e n s e w i t h i n i t s 
p o l i c e j u r i s d i c t i o n , so l o n g as [the 
Country S t o r e ] remains l o c a t e d t h e r e i n and 
i s not a p a r t of any o t h e r i n c o r p o r a t e d 
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m u n i c i p a l i t y , or t h e r e i s no o t h e r 
m u n i c i p a l i t y , more c l o s e l y l o c a t e d t o [the 
Country S t o r e ] , t h a t c o l l e c t s s a l e s t a x and 
b u s i n e s s l i c e n s e f e e s , w i t h i n i t s p o l i c e 
j u r i s d i c t i o n . ' 

"The Town appealed." 

Bynum, 68 So. 3d a t 841-42. 

In Bynum, the t r i a l c o u r t ' s judgment d e t e r m i n i n g t h a t the 

Town c o u l d not c o l l e c t s a l e s t a x e s or b u s i n e s s - l i c e n s e f e e s 

under i t s o r d i n a n c e no. 2005-10-04-061 ("the s a l e s - t a x 

o r d i n a n c e " ) and i t s o r d i n a n c e no. 2007-11-6-147 ("the 

b u s i n e s s - l i c e n s e o r d i n a n c e " ) t h a t had a c c r u e d b e f o r e December 

11, 2009, was based on the t r i a l c o u r t ' s c o n c l u s i o n t h a t Bynum 

and the Country S t o r e l a c k e d b o t h c o n s t r u c t i v e and a c t u a l 

n o t i c e of the o r d i n a n c e s . I d . a t 842. Because the evi d e n c e 

i n the r e c o r d , which c o n s i s t e d of o n l y s t i p u l a t i o n s of f a c t s , 

d i d not sup p o r t the c o n c l u s i o n t h a t Bynum and the Cou n t r y 

S t o r e d i d not have a t l e a s t c o n s t r u c t i v e n o t i c e of the 

o r d i n a n c e s , we r e v e r s e d the judgment i n f a v o r of Bynum and the 

Country S t o r e . I d . a t 843. 

On remand, the t r i a l c o u r t h e l d a h e a r i n g at which Bynum, 

the s o l e member of the Country S t o r e , t e s t i f i e d . Based on h i s 
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t e s t i m o n y and the s t i p u l a t i o n s of the p a r t i e s , the t r i a l c o u r t 

e n t e r e d the f o l l o w i n g judgment: 

"T h i s cause i s b e f o r e the c o u r t f o r f i n a l 
e v i d e n t i a r y h e a r i n g p u r s u a n t t o a remand from the 
Court of C i v i l A p p e a l s . The gravamen of the remand 
i s t h a t 'there i s no e v i d e n c e t o sup p o r t the t r i a l 
c o u r t ' s f i n d i n g t h a t Bynum and the Country S t o r e had 
not r e c e i v e d n o t i c e of the Town's o r d i n a n c e s b e f o r e 
December 11, 2009....' [Town of Westover v. Bynum, 
68 So. 3d 840, 8 4 3 ] ( A l a . C i v . App. F e b r u a r y 11, 
2011). While t h i s f a c t was u n d i s p u t e d and had been 
agreed t o by the p a r t i e s b e f o r e t h i s c o u r t , t h a t 
c o n c l u s i o n c o u l d o n l y have been assumed from the 
r e c o r d t h a t was b e f o r e the Court of C i v i l A p p e a l s . 
Hence, the r e v e r s a l and the need f o r t h i s h e a r i n g t o 
e s t a b l i s h an a p p r o p r i a t e r e c o r d . 

"At the o u t s e t of the h e a r i n g the p a r t i e s 
s t i p u l a t e d t o the f o l l o w i n g : 

"1. N e i t h e r Bynum nor the ... Country S t o r e 
had r e c e i v e d a c t u a l n o t i c e of [the Town's] 
t a x c l a i m p r i o r t o December 2009, when a 
t a x a u d i t o r [employed by Revenue D i s c o v e r y 
Systems ('RDS')] a r r i v e d at the s t o r e . 

"2. P r i o r m a i l i n g s t o [Bynum and the 
Country St o r e ] had come o n l y from RDS and 
went unopened as Bynum thought i t t o be 
junk m a i l . 

"3. N e i t h e r [the Town] nor RDS, as i t s 
agent, ever attempted t o make any d i r e c t 
c o n t a c t w i t h [Bynum and the Country St o r e ] 
b e f o r e December 2009. 

"4. P r i o r t o the [Town's] i n c o r p o r a t i o n , 
[Bynum and the Country S t o r e ] had ongoing 
f i r e and p o l i c e p r o t e c t i o n , and the same 
s e r v i c e s were p r o v i d e d a f t e r i n c o r p o r a t i o n ; 
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i . e . , [Bynum and the Country S t o r e ] had 
n e i t h e r improvement nor r e d u c t i o n i n 
s e r v i c e s as a consequence of the [Town's] 
i n c o r p o r a t i o n . 

"5. The v a l i d i t y of the [Town's] 
o r d i n a n c e [ s ] [are] not a t i s s u e . 

"6. [Bynum and the Country S t o r e ' s ] r e a l 
p r o p e r t y was annexed i n t o the C i t y of 
C h e l s e a i n October 2010. 

"At the h e a r i n g ... Bynum t e s t i f i e d t h a t he 
would have c o l l e c t e d the [ s a l e s ] t a x had he ever 
known t h a t he was o b l i g a t e d t o do so. There i s no 
evi d e n c e t o the c o n t r a r y . I t i s u n d i s p u t e d t h a t the 
Town w a i t e d some f o u r y e a rs b e f o r e a t t e m p t i n g t o 
c o l l e c t the [ s a l e s ] t a x or o t h e r w i s e n o t i f y [Bynum 
and the Country S t o r e ] t h a t they s h o u l d have been 
c o l l e c t i n g the [ s a l e s ] t a x . Consequently, the burden 
of the Town's d i l a t o r y conduct now f a l l s upon [Bynum 
and the Country S t o r e ] , who can not t u r n back the 
c l o c k t o c o l l e c t the [ s a l e s ] t a x at the time of 
s a l e . 

" I t i s the Town's c o n t e n t i o n t h a t by o p e r a t i o n 
of law the passage of the Town's o r d i n a n c e (the 
v a l i d i t y of which i s uncontested) c o n s t i t u t e s 
n o t i c e , and t h a t ' a c t u a l ' n o t i c e i s not r e q u i r e d . 
While the c o u r t r e c o g n i z e s t h i s g e n e r a l l e g a l 
p r i n c i p l e , i t f i n d s t h a t , based upon the s p e c i f i c 
f a c t s and c i r c u m s t a n c e s of t h i s case, e q u i t y demands 
t h a t [Bynum and the Country S t o r e ] not bear the 
burden of the Town's f a i l u r e t o e x e r c i s e due 
d i l i g e n c e . T h i s c o n c l u s i o n i s based upon the 
f o l l o w i n g u n d i s p u t e d f a c t s : (1) the ... premises [of 
the Country S t o r e w ere], a t a l l times r e l e v a n t 
h e r e t o , l o c a t e d i n u n i n c o r p o r a t e d Shelby County; (2) 
[Bynum and the Country S t o r e ] r e c e i v e d no a d d i t i o n a l 
or improved p u b l i c s e r v i c e s by b e i n g l o c a t e d w i t h i n 
the Town's p o l i c e j u r i s d i c t i o n ; (3) [Bynum and the 
Country S t o r e ] c o u l d have t i m e l y c o l l e c t e d the 
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[ s a l e s ] t a x at the p o i n t of s a l e , t h e r e b y i n c u r r i n g 
no p e r s o n a l l i a b i l i t y f o r the t a x ; and (4) the Town 
w a i t e d some f o u r years b e f o r e making an e f f o r t t o 
c o l l e c t the [ s a l e s ] t a x . The c o u r t , t h e r e f o r e , f i n d s 
t h a t [Bynum and the Cou n t r y S t o r e ] are unduly 
p r e j u d i c e d by the Town's n e e d l e s s d e l a y , over which 
the Town had complete c o n t r o l . A c c o r d i n g l y , i t i s , 
ORDERED t h a t the Town[] i s estopped from c o l l e c t i n g 
t a x e s , b u s i n e s s l i c e n s e s and o t h e r f e e s , i n t e r e s t 
and p e n a l t i e s a s s e s s e d t o [Bynum and the Country 
S t o r e ] p r i o r t o December 2009. 

"Subsequent t o December 2009, and p r i o r t o the 
a n n e x a t i o n of [Bynum and the Country S t o r e ' s ] 
p r o p e r t y i n t o the C i t y of C h e l s e a i n October 2010, 
amounts due and owing by [Bynum and the Country 
S t o r e ] t o the Town ... t o t a l e d $9, 020.10. At the 
time of t r i a l [Bynum and the Country S t o r e ] had been 
p a y i n g $500.00 per month i n t o t h e i r a t t o r n e y ' s t r u s t 
account t o be a p p l i e d t o [ t h e i r ] o u t s t a n d i n g [ s a l e s ] 
t a x l i a b i l i t y . The c o u r t i s u n c e r t a i n as t o whether 
or not any of these funds have been forwarded t o the 
Town. 

" I t i s , t h e r e f o r e , ORDERED t h a t judgment be, and 
i t hereby i s , e n t e r e d i n f a v o r of the Town ... and 
a g a i n s t [Bynum and the Country S t o r e ] , j o i n t l y and 
s e v e r a l l y , i n the t o t a l amount of $9,020.10, l e s s 
c r e d i t f o r any payments t h a t may have been made 
p r i o r t o the e n t r y of t h i s Order. 

" I t i s FURTHER ORDERED t h a t the i n j u n c t i v e and 
o t h e r r e l i e f sought by [Bynum and the Country S t o r e ] 
has been r e n d e r e d moot by t h i s Order and by the 
a n n e x a t i o n of [ t h e i r ] p r o p e r t y i n t o an a d j o i n i n g 
m u n i c i p a l i t y . U n l e s s addressed h e r e i n a b o v e , a l l 
o t h e r r e l i e f r e q u e s t e d by e i t h e r p a r t y i s , 
t h e r e f o r e , DENIED. 

"There b e i n g no f u r t h e r i s s u e s pending b e f o r e 
the c o u r t , t h i s case i s d i s m i s s e d and the c o s t s of 
c o u r t are t a x e d as p a i d . " 
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( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

The Town a g a i n appeals the judgment of the t r i a l c o u r t . 

In i t s b r i e f on a p p e a l , the Town argues t h a t the t r i a l c o u r t 

i m p r o p e r l y a p p l i e d the d o c t r i n e of e s t o p p e l or the d o c t r i n e of 

l a c h e s t o p r e v e n t the Town from e n f o r c i n g i t s o r d i n a n c e s . 

Bynum and the Country S t o r e d i d not f a v o r t h i s c o u r t w i t h a 

b r i e f . 

Based on our r e v i e w of the r e c o r d and of the t r i a l 

c o u r t ' s judgment, we conclude t h a t the t r i a l c o u r t a p p l i e d the 

d o c t r i n e of l a c h e s t o p r e v e n t the Town from e n f o r c i n g i t s 

o r d i n a n c e s and c o l l e c t i n g i t s s a l e s t a x e s and b u s i n e s s - l i c e n s e 

f e e s . We note t h a t the c o m p l a i n t f o r a d e c l a r a t o r y judgment 

f i l e d by Bynum and the Country S t o r e d i d not a s s e r t e i t h e r 

e s t o p p e l or l a c h e s , b o t h of which are a f f i r m a t i v e defenses 

under Rule 8 ( c ) , A l a . R. C i v . P., as a defense t o the Town's 

r i g h t t o c o l l e c t the s a l e s t a x e s and b u s i n e s s - l i c e n s e f e e s . 

The o r i g i n a l t r i a l b r i e f s f i l e d by the p a r t i e s l i k e w i s e d i d 

not c o n t a i n any r e f e r e n c e s e i t h e r t o the defense of e s t o p p e l 

or t o the defense of l a c h e s . Thus, those defenses were waived 

by the f a i l u r e t o a s s e r t them. See Rule 8 ( c ) ; Tounzen v.  

Southern U n i t e d F i r e I n s . Co., 701 So. 2d 1148, 1150 ( A l a . 
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C i v . App. 1997) ( " [ G ] e n e r a l l y , when a p a r t y has f a i l e d t o 

p l e a d an a f f i r m a t i v e defense, i t i s deemed t o have been waived 

by o p e r a t i o n of Rule 8 ( c ) . " ) . 

However, because "Rule 15[, A l a . R. C i v . P.,] p r o v i d e s 

f o r the a u t o m a t i c amendment of p l e a d i n g s t o a l l o w the 

p l e a d i n g s t o conform t o the e v i d e n c e t h a t has been p r e s e n t e d 

at t r i a l [ , ] R u l e 15(b) i s an e x c e p t i o n t o the r u l e t h a t an 

a f f i r m a t i v e defense i s waived i f i t i s not s p e c i f i c a l l y 

p l e a d e d . " Tounzen, 701 So. 2d a t 1150. T h e r e f o r e , we must 

c o n s i d e r whether the defense of l a c h e s was t r i e d by the 

consent of the p a r t i e s under Rule 1 5 ( b ) , A l a . R. C i v . P. At 

the h e a r i n g on remand, the p a r t i e s s t i p u l a t e d t o the f a c t 

t h a t , had Bynum been made aware of the a p p l i c a b i l i t y of the 

s a l e s - t a x o r d i n a n c e , he would have p a i d the s a l e s t a x e s due 

and would have passed on the s a l e s t a x e s t o h i s cus t o m e r s . 1 

1We note t h a t i n h i s t e s t i m o n y at the h e a r i n g on remand, 
Bynum d i d not s p e c i f i c a l l y r e f e r e n c e the b u s i n e s s - l i c e n s e 
f e e s . In f a c t , d u r i n g arguments b e f o r e the t r i a l c o u r t , the 
p a r t i e s almost e x c l u s i v e l y d i s c u s s e d the s a l e s t a x e s and d i d 
not d i s c u s s the b u s i n e s s - l i c e n s e f e e s . However, the p a r t i e s ' 
s t i p u l a t i o n s of f a c t i n d i c a t e t h a t the Town sought t o c o l l e c t 
b o t h s a l e s t a x e s and b u s i n e s s - l i c e n s e f e e s from Bynum and the 
Country S t o r e under the r e s p e c t i v e o r d i n a n c e s and t h a t the 
Town sought t o r e c o v e r b o t h the s a l e s t a x e s and the b u s i n e s s -
l i c e n s e f e e s f o r each year a f t e r the enactment of each 
o r d i n a n c e . The t r i a l c o u r t ' s judgment r e f l e c t s the c o u r t ' s 
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At the c l o s e of the h e a r i n g on remand, c o u n s e l f o r Bynum and 

the Country S t o r e argued t h a t the Town s h o u l d be estopped from 

c o l l e c t i n g the s a l e s t a x e s and b u s i n e s s - l i c e n s e f e e s because 

the Town had w a i t e d over f o u r years a f t e r the s a l e s - t a x 

o r d i n a n c e was passed t o seek i t s enforcement a g a i n s t Bynum and 

the Country S t o r e (and, a l t h o u g h the p a r t i e s do not address i t 

s e p a r a t e l y , i t appears t h a t the Town w a i t e d at l e a s t t h r e e 

years t o seek enforcement of the b u s i n e s s - l i c e n s e o r d i n a n c e ) ; 

t h u s , c o u n s e l f o r Bynum and the Country S t o r e s p e c i f i c a l l y 

commented t h a t t o a p p l y the o r d i n a n c e s t o Bynum and the 

Country S t o r e d e s p i t e the Town's d e l a y i n e n f o r c i n g them would 

be u n j u s t , i n e q u i t a b l e , and u n f a i r t o them. Counsel f o r the 

Town d i d not o b j e c t t o t h i s argument, which, w h i l e c o n t a i n i n g 

a r e f e r e n c e t o o n l y the defense of e s t o p p e l , c l e a r l y i n d i c a t e d 

t h a t the e s t o p p e l s h o u l d be based on the passage of time 

between the enactment of the s a l e s - t a x o r d i n a n c e and the 

h o l d i n g t h a t the Town's enforcement of bot h o r d i n a n c e s and the 
c o l l e c t i o n of the t a x e s or f e e s due th e r e u n d e r was b a r r e d by 
the d o c t r i n e of l a c h e s . Thus, because the judgment does not 
award the Town any b u s i n e s s - l i c e n s e f e e s b e f o r e the date t h a t 
the t r i a l c o u r t c o n c l u d e d t h a t Bynum and the Country S t o r e 
f i r s t became aware of the a p p l i c a b i l i t y of bot h the s a l e s - t a x 
o r d i n a n c e and the b u s i n e s s - l i c e n s e o r d i n a n c e , we w i l l address 
b o t h the s a l e s t a x e s and the b u s i n e s s - l i c e n s e f e e s due under 
the o r d i n a n c e s . 
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attempt t o e n f o r c e i t . Thus, because Bynum and the Country 

S t o r e r a i s e d the e q u i t a b l e d o c t r i n e of l a c h e s b e f o r e the t r i a l 

c o u r t w i t h o u t o b j e c t i o n , we w i l l c o n s i d e r the defense t o have 

been t r i e d by the i m p l i e d consent of the p a r t i e s under Rule 

1 5 ( b ) , A l a . R. C i v . P. See Rule 1 5 ( b ) , Committee Comments on 

1973 A d o p t i o n ("Under the r u l e where ev i d e n c e i s i n t r o d u c e d or 

an i s s u e r a i s e d w i t h the e x p r e s s consent of the o t h e r p a r t y , 

or w i t h o u t o b j e c t i o n from him, the p l e a d i n g s ' s h a l l ' be deemed 

amended t o conform t o such e v i d e n c e . " ) ; see a l s o , e.g., Hosea  

O. Weaver & Sons, I n c . v. Towner, 663 So. 2d 892, 896 ( A l a . 

1 9 9 5 ) ( r e c o g n i z i n g t h a t Rule 15(b) a l l o w s an a f f i r m a t i v e 

defense t h a t was not r a i s e d i n the p l e a d i n g s t o be r e v i v e d 

under Rule 15(b) by i n t r o d u c t i o n of e v i d e n c e r e l a t i n g t o the 

defense or i n t r o d u c t i o n of the i s s u e w i t h o u t o b j e c t i o n by the 

o t h e r p a r t y ) ; Tounzen, 701 So. 2d a t 1150 ( e x p l a i n i n g t h a t an 

u n r a i s e d a f f i r m a t i v e defense can be t r i e d by the i m p l i e d 

consent of the p a r t i e s under Rule 15(b) but d e t e r m i n i n g t h a t , 

i n t h a t case, the a f f i r m a t i v e defense of r e l e a s e was not t r i e d 

by the i m p l i e d consent of the p a r t i e s because the p l a i n t i f f s 

had o b j e c t e d t o e v i d e n c e c o n c e r n i n g the d e f e n s e ) . 
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As argued by the Town, the a p p l i c a t i o n of the d o c t r i n e of 

l a c h e s a g a i n s t a governmental e n t i t y engaged i n a governmental 

f u n c t i o n i s d i s f a v o r e d . See C i t y of H u n t s v i l l e v. Stove House  

5, I n c . , 3 So. 3d 186, 192 ( A l a . 2008) . In Stove House 5, the 

C i t y of H u n t s v i l l e ("the c i t y " ) sued, among o t h e r s , Stove 

House 5, I n c . ("Stove House"), s e e k i n g a judgment d e c l a r i n g 

t h a t the c i t y was not o b l i g a t e d t o c o n t i n u e t o p r o v i d e c i t y 

s e r v i c e s ( s p e c i f i c a l l y , f i r e and p o l i c e p r o t e c t i o n and 

s a n i t a r y - s e w e r s e r v i c e s ) t o c e r t a i n u n i n c o r p o r a t e d l a n d 

l o c a t e d w i t h i n i t s c o r p o r a t e l i m i t s . Stove House 5, 3 So. 3d 

at 188. Those areas of u n i n c o r p o r a t e d l a n d were r e f e r r e d t o 

as " t a x i s l a n d s " because, a l t h o u g h they were surrounded by 

l a n d w i t h i n the c i t y ' s c o r p o r a t e l i m i t s , t hey were not p a r t of 

the c i t y and were t h e r e f o r e not r e q u i r e d t o pay c i t y t a x e s . 

I d . Stove House and the c i t y each moved f o r a summary 

judgment. I d . a t 189. In i t s motion, Stove House r e l i e d on, 

among o t h e r t h i n g s , the d o c t r i n e of l a c h e s , a r g u i n g t h a t the 

c i t y had w a i t e d too l o n g t o seek t o d i s c o n t i n u e s e r v i c e s and 

t h a t the c i t y ' s " l e n g t h y d e l a y i n f i l i n g the a c t i o n ha[d] 

p r e j u d i c e d " Stove House. I d . 

12 



2110682 

Our supreme c o u r t r e j e c t e d Stove House's l a c h e s argument, 

s t a t i n g : 

"We a l s o conclude t h a t l a c h e s s h o u l d not be a p p l i e d 
a g a i n s t [the c i t y ] because the defense s h o u l d not be 
a p p l i e d a g a i n s t m u n i c i p a l i t i e s . In K i n g v. Campbell, 
988 So. 2d 969 ( A l a . 2007), t h i s C ourt quoted from 
Greenwood v. S t a t e ex r e l . B a i l e s , 230 A l a . 405, 
407, 161 So. 498, 499 (1935), as f o l l o w s : 

"'"Reduced t o the l a s t a n a l y s i s , the 
defense sought t o be i n t e r p o s e d i s i n the 
na t u r e of an e s t o p p e l . But t h i s c o u r t i n 
S t a t e ex r e l . L o t t v. Brewer, 64 A l a . 287, 
[298 (1879),] d e c l a r e d t h a t e s t o p p e l s 
a g a i n s t the s t a t e cannot be f a v o r e d , and 
t h a t though th e y may a r i s e i n some 
i n s t a n c e s , y e t , upon the bro a d ground of 
p u b l i c p o l i c y , they cannot a r i s e , c e r t a i n l y 
as t o the e x e r c i s e of governmental 
f u n c t i o n s , 'from the l a c h e s of i t s 
o f f i c e r s . ' " ' 

" T h i s Court has a p p l i e d t h i s r u l e t o the a c t i o n s of 
m u n i c i p a l o f f i c i a l s . See S t a t e v. C i t y of Gadsden, 
216 A l a . 243, 113 So. 6 (1927). We t h e r e f o r e r e j e c t 
Stove House's defense of l a c h e s . " 

Stove House 5, 3 So. 3d a t 192. 

Based on Stove House 5, the Town's d e l a y i n s e e k i n g t o 

c o l l e c t the s a l e s t a x e s and b u s i n e s s - l i c e n s e f e e s due under 

i t s s a l e s - t a x and b u s i n e s s - l i c e n s e o r d i n a n c e s cannot serve as 

a b a s i s f o r a p p l y i n g the defense of l a c h e s t o bar the Town's 

r i g h t t o e n f o r c e i t s o r d i n a n c e s and c o l l e c t the amounts due 

and owing. I d . The a p p l i c a t i o n of the d o c t r i n e of l a c h e s 

13 



2110682 

a g a i n s t a m u n i c i p a l i t y l i k e the Town f o r f a i l i n g t o e n f o r c e 

i t s o r d i n a n c e s i n a more t i m e l y manner has been e x p r e s s l y 

d i s a p p r o v e d by our supreme c o u r t . I d . The f a i l i n g s of the 

Town's m u n i c i p a l o f f i c e r s t o a c t i n a t i m e l y manner t o c o l l e c t 

the s a l e s t a x e s and b u s i n e s s - l i c e n s e f e e s due under the Town's 

o r d i n a n c e s cannot p r e v e n t the Town's enforcement of t h o s e 

o r d i n a n c e s . I d . A c c o r d i n g l y , we r e v e r s e the judgment of the 

t r i a l c o u r t , and we remand the cause f o r the e n t r y of a 

judgment i n f a v o r of the Town f o r the s a l e s t a x e s , b u s i n e s s -

l i c e n s e f e e s , and a p p l i c a b l e p e n a l t i e s and i n t e r e s t due under 

the s a l e s - t a x o r d i n a n c e and the b u s i n e s s - l i c e n s e o r d i n a n c e . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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