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On A p p l i c a t i o n f o r R e h e a r i n g 

THOMPSON, P r e s i d i n g Judge. 

T h i s c o u r t ' s o p i n i o n of December 14, 2012, i s withdrawn, 

and the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

Dana J . Lacey ("the w i f e " ) and R u s s e l l S. Lacey ("the 

husband") were d i v o r c e d by a F e b r u a r y 6, 2007, judgment of the 

t r i a l c o u r t t h a t i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t 
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agreement. Pursuant t o the d i v o r c e judgment, the w i f e was 

awarded, among o t h e r t h i n g s , the m a r i t a l r e s i d e n c e , a p a r c e l 

of r e a l p r o p e r t y , and c e r t a i n f i n a n c i a l a s s e t s . The husband 

was awarded a l l the p a r t i e s ' r e m a i n i n g r e a l e s t a t e and the 

p a r t i e s ' e n t i r e i n t e r e s t i n a b u s i n e s s known as "Double D e l t a , 

I n c . " I n a d d i t i o n , paragraph 14 of the d i v o r c e judgment 

p r o v i d e d : 

"14. That the [ h u s b a n d ] s h a l l pay t o the [ w i f e ] 
$2,500 per month f o r 96 months w i t h s a i d payments t o 
t e r m i n a t e p r i o r t o the 96 payments o n l y upon her 
d eath. The t o t a l of $240,000 s h a l l be s e c u r e d by a 
mortgage or o t h e r s e c u r i t y i n t e r e s t i n r e a l and/or 
p e r s o n a l p r o p e r t y s u f f i c i e n t t o cover any r e m a i n i n g 
b a l a n c e due under the terms of t h i s o r d e r and by 
l i f e i n s u r a n c e i n an amount s u f f i c i e n t t o make the 
payment i n the event of the [husband]'s death. The 
amount of s e c u r i t y or i n s u r a n c e r e q u i r e d s h a l l 
d ecrease w i t h each payment. 

"The p a r t i e s u n d e r s t a n d t h a t the i n i t i a l 
s e c u r i t y s h a l l be second mortgages on p r o p e r t i e s and 
s u b o r d i n a t e t o e x i s t i n g i n d e b t e d n e s s on the b u s i n e s s 
of the [ h u s b a n d ] . That the p a r t i e s f u r t h e r 
u n d e r s t a n d and i t i s the o r d e r of t h i s c o u r t t h a t 
from time t o time r e f i n a n c i n g or o t h e r m o d i f i c a t i o n s 
of the f i n a n c i a l arrangement of the [husband]'s 
b u s i n e s s may be r e q u i r e d and the [ w i f e ] s h a l l 
f o r t h w i t h execute any and a l l documents n e c e s s a r y t o 
a l l o w s a i d m o d i f i c a t i o n s or r e f i n a n c i n g of the 
[husband]'s b u s i n e s s f o r so l o n g as the [ w i f e ] 
remains f u l l y s e c u r e d f o r s a i d payments." 

N e i t h e r p a r t y a p pealed the d i v o r c e judgment. 
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On May 30, 2008, the husband f i l e d a p e t i t i o n t o modify 

v a r i o u s p o r t i o n s of the d i v o r c e judgment. I n p e r t i n e n t p a r t , 

the husband a l l e g e d t h a t paragraph 14 of the d i v o r c e judgment 

c o n s t i t u t e d an award of r e h a b i l i t a t i v e alimony, and he sought 

a t e r m i n a t i o n of t h a t p u r p o r t e d alimony o b l i g a t i o n . The w i f e 

answered and argued, i n p e r t i n e n t p a r t , t h a t paragraph 14 

c o n s t i t u t e d a n o n m o d i f i a b l e p r o p e r t y d i v i s i o n i n the n a t u r e of 

alimony i n g r o s s . The w i f e l a t e r f i l e d a p e t i t i o n a s k i n g the 

t r i a l c o u r t t o e n f o r c e the d i v o r c e judgment; i n t h a t p e t i t i o n , 

she a l l e g e d t h a t the husband had f a i l e d t o make the payments 

r e q u i r e d by paragraph 14 of the d i v o r c e judgment. 

The t r i a l c o u r t conducted an ore tenus h e a r i n g . N e i t h e r 

p a r t y t e s t i f i e d a t the h e a r i n g . The p a r t i e s s t i p u l a t e d t h a t , 

i n J u l y 2008, the w i f e r e m a r r i e d , and i n May 2009 the husband 

stopped making the payments o r d e r e d i n paragraph 14 of the 

d i v o r c e judgment. 

The a t t o r n e y who r e p r e s e n t e d the husband d u r i n g the 

d i v o r c e p r o c e e d i n g s t e s t i f i e d t h a t , a t some p o i n t , the husband 

c o n t a c t e d him and i n f o r m e d him t h e r e was a d i s p u t e between the 

p a r t i e s r e g a r d i n g whether paragraph 14 c o n s t i t u t e d an award of 

p e r i o d i c alimony or alimony i n g r o s s . I n response, the 
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a t t o r n e y sent a F e b r u a r y 2008 l e t t e r t o the w i f e ' s a t t o r n e y 

c o n c e r n i n g t h a t d i s p u t e ; t h a t l e t t e r was not a d m i t t e d i n t o 

e v i d e n c e . The a t t o r n e y who r e p r e s e n t e d the w i f e d u r i n g the 

d i v o r c e p r o c e e d i n g s t e s t i f i e d t h a t he d r a f t e d the d i v o r c e 

judgment and t h a t the husband's a t t o r n e y approved t h a t d r a f t 

b e f o r e i t was s u b m i t t e d t o the t r i a l c o u r t . 

On November 17, 2011, the t r i a l c o u r t e n t e r e d a 

m o d i f i c a t i o n judgment i n which i t d e t e r m i n e d t h a t the 

o b l i g a t i o n s e t f o r t h i n paragraph 14 of the d i v o r c e judgment 

was one f o r p e r i o d i c alimony, and i t g r a n t e d the husband's 

r e q u e s t t h a t t h a t o b l i g a t i o n be t e r m i n a t e d . The t r i a l c o u r t 

d e n i e d a l l o t h e r r e l i e f r e q u e s t e d by the p a r t i e s . 

The w i f e f i l e d a postjudgment motion. On March 5, 2012, 

the t r i a l c o u r t e n t e r e d an o r d e r v a c a t i n g the November 17, 

2011, judgment and e n t e r i n g a new judgment. The t r i a l c o u r t 

s e t f o r t h i n d e t a i l i t s f i n d i n g t h a t the award s e t f o r t h i n 

paragraph 14 of the d i v o r c e judgment c o n s t i t u t e d an award of 

p e r i o d i c alimony, and i t t e r m i n a t e d the husband's o b l i g a t i o n 

t o pay t h a t award. The w i f e t i m e l y appealed. 

The w i f e argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 

i n t e r p r e t i n g p aragraph 14 of the p a r t i e s ' d i v o r c e judgment as 
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an award of p e r i o d i c a limony r a t h e r than alimony i n g r o s s . 

W i t h r e g a r d t o the c h a r a c t e r i s t i c s of p e r i o d i c a limony and 

alimony i n g r o s s , t h i s c o u r t has s t a t e d : 

"Our supreme c o u r t has e x p l a i n e d the d i f f e r e n c e 
between p e r i o d i c alimony and alimony i n g r o s s . 
Hager v. Hager, 293 A l a . 47, 299 So. 2d 743 (1974). 
Alimony i n g r o s s i s c o n s i d e r e d 'compensation f o r the 
[ r e c i p i e n t s p o u s e ' s ] i n c h o a t e m a r i t a l r i g h t s [ a n d ] 
... may a l s o r e p r e s e n t a d i v i s i o n of the f r u i t s of 
the m a r r i a g e where l i q u i d a t i o n of a c o u p l e ' s j o i n t l y 
owned a s s e t s i s not p r a c t i c a b l e . ' [Hager v. Hager], 
293 A l a . a t 54, 299 So. 2d a t 749. An 
a l i m o n y - i n - g r o s s award 'must s a t i s f y two 
r e q u i r e m e n t s , (1) the time of payment and the amount 
must be c e r t a i n , and (2) the r i g h t t o alimony must 
be v e s t e d . ' Cheek v. Cheek, 500 So. 2d 17, 18 ( A l a . 
C i v . App. 1986). I t must a l s o be p a y a b l e out of the 
p r e s e n t e s t a t e of the p a y i n g spouse as i t e x i s t s a t 
the time of the d i v o r c e . [Hager v. Hager], 293 A l a . 
a t 55, 299 So. 2d a t 750. In o t h e r words, alimony 
i n g r o s s i s a form of p r o p e r t y s e t t l e m e n t . [Hager v.  
Hager], 293 A l a . a t 54, 299 So. 2d a t 749. An 

I d . 
a l i m o n y - i n - g r o s s award i s g e n e r a l l y not m o d i f i a b l e . 

" P e r i o d i c alimony, on the o t h e r hand, ' i s an 
a l l o w a n c e f o r the f u t u r e s u p p o r t of the [ r e c i p i e n t 
spouse] p a y a b l e from the c u r r e n t e a r n i n g s of the 
[paying s p o u s e ] . ' [Hager v. Hager], 293 A l a . a t 55, 
299 So. 2d a t 750. I t s purpose ' i s t o s u p p o r t the 
former dependent spouse and enable t h a t spouse, t o  
the e x t e n t p o s s i b l e , t o m a i n t a i n the s t a t u s t h a t the 
p a r t i e s had e n j o y e d d u r i n g the m a r r i a g e , u n t i l t h a t 
spouse i s s e l f - s u p p o r t i n g or m a i n t a i n i n g a l i f e s t y l e 
or s t a t u s s i m i l a r t o the one e n j o y e d d u r i n g the 
m a r r i a g e . ' O'Neal v. O'Neal, 678 So. 2d 161, 164 
( A l a . C i v . App. 1996) (emphasis added). P e r i o d i c 
a l imony i s m o d i f i a b l e based upon changes i n the 
p a r t i e s ' f i n a n c i a l c o n d i t i o n s or needs, such as an 
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i n c r e a s e i n the need of the r e c i p i e n t spouse, a 
decrease i n the income of the p a y i n g spouse, or an 
i n c r e a s e i n the income of the r e c i p i e n t spouse. See  
T i b b e t t s v. T i b b e t t s , 762 So. 2d 856, 858 ( A l a . C i v . 
App. 1999). The p a y i n g spouse's duty t o pay 
p e r i o d i c alimony may be t e r m i n a t e d by p e t i t i o n and 
p r o o f t h a t the r e c i p i e n t spouse has r e m a r r i e d or i s 
c o h a b i t i n g w i t h a member of the o p p o s i t e sex. A l a . 
Code 1975, § 30-2-55." 

TenEyck v. TenEyck, 885 So. 2d 146, 151-52 ( A l a . C i v . App. 

2003). 

In d e t e r m i n i n g the n a t u r e of an award of alimony, our 

supreme c o u r t has h e l d t h a t when the award i s u n s p e c i f i e d , 

"the source of the payment and the purpose are of prime  

importance." Hager v. Hager, 293 A l a . 47, 55, 299 So. 2d 743, 

750 (1974) (emphasis added). See a l s o TenEyck v. TenEyck, 885 

So. 2d a t 152 ("'When the type of award i s not s p e c i f i c a l l y 

s t a t e d i n the d i v o r c e [judgment], the source of payment and 

i t s purpose are i m p o r t a n t f a c t o r s i n d e t e r m i n i n g whether an 

award i s p e r i o d i c alimony or alimony i n g r o s s . ' " ( q u o t i n g 

Cheek v. Cheek, 500 So. 2d 17, 19 ( A l a . C i v . App. 1 9 8 6 ) ) ) ; 

W a l l s v. W a l l s , 860 So. 2d 352, 357 ( A l a . C i v . App. 2003) 

("The amended judgment does not s t a t e the n a t u r e of t h i s 

award. In such a case, the source of the award, as w e l l as 

i t s purpose, are f a c t o r s t o c o n s i d e r i n d e t e r m i n i n g the n a t u r e 
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of the award."); and K i l g o r e v. K i l g o r e , 572 So. 2d 480, 482 

( A l a . C i v . App. 1990) ("When the type of award i n t e n d e d i s not 

s p e c i f i e d , the source of the award and the purpose are of 

prime i m p o r t a n c e . " ) . 

I t i s w e l l e s t a b l i s h e d t h a t the source of a payment of 

p e r i o d i c a limony i s the c u r r e n t e a r n i n g s of the s u p p o r t - p a y i n g 

spouse. Hager v. Hager, 293 A l a . a t 55, 299 So. 2d a t 750 

( " ' [ P ] e r i o d i c alimony' i s an a l l o w a n c e f o r the f u t u r e s u p p o r t 

of the [ r e c i p i e n t spouse] p a y a b l e from the c u r r e n t e a r n i n g s of 

the [payor s p o u s e ] . " ) ; Rose v. Rose, 70 So. 3d 429, 433 ( A l a . 

C i v . App. 2011) ("The source of p e r i o d i c - a l i m o n y payments must 

be the c u r r e n t income of the payor s p o u s e . " ) ; Smith v. Smith, 

866 So. 2d 588, 591 ( A l a . C i v . App. 2003) ( " ' [ P ] e r i o d i c 

a l imony i s d e f i n e d as an a l l o w a n c e from the c u r r e n t e a r n i n g s 

of a spouse t o p r o v i d e f o r the c u r r e n t and c o n t i n u o u s s u p p o r t 

of the o t h e r [ . ] '" ( q u o t i n g Penny A. Davis & Robert E a r l 

McCurley, J r . , Alabama D i v o r c e , Alimony & C h i l d Custody  

Hornbook § 18-6 a t 205-06 (3d ed. 1 9 9 3 ) ) ) ; and TenEyck v.  

TenEyck, supra (same). In c o n t r a s t , the payment source of an 

a l i m o n y - i n - g r o s s o b l i g a t i o n i s the e s t a t e of the p a r t i e s or of 

the payor spouse, and alimony i n g r o s s may be awarded when the 
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d i v i s i o n of j o i n t l y owned a s s e t s i s not f e a s i b l e or p r a c t i c a l . 

Hager v. Hager, 293 A l a . a t 55, 299 So. 2d a t 750 ("'Alimony 

i n g r o s s ' i s the p r e s e n t v a l u e of the [ r e c i p i e n t spouse's] 

i n c h o a t e m a r i t a l r i g h t s - - d o w e r , homestead, q u a r a n t i n e , and 

d i s t r i b u t i v e s hare. I t i s p a y a b l e out of the [payor spouse's] 

p r e s e n t e s t a t e as i t e x i s t s a t the time of d i v o r c e . " ) ; see  

a l s o TenEyck v. TenEyck, 885 So. 2d a t 151-52 (same); Johnson  

v. Johnson, 840 So. 2d 909, 912 ( A l a . C i v . App. 2002) (same); 

and Clements v. Clements, 990 So. 2d 383, 392 ( A l a . C i v . App. 

2007) ("[A]n a l i m o n y - i n - g r o s s award i s pa y a b l e from the 

p r e s e n t e s t a t e of the p a y i n g s p o u s e . " ) . 

On a p p l i c a t i o n f o r r e h e a r i n g , the husband contends t h a t 

the payments he had made i n the p a s t toward the o b l i g a t i o n s e t 

f o r t h i n paragraph 14 were made from h i s c u r r e n t e a r n i n g s , 

which he r e c e i v e d from h i s b u s i n e s s . However, the award s e t 

f o r t h i n paragraph 14 s p e c i f i e s t h a t i t i s s e c u r e d by, among 

o t h e r t h i n g s , a mortgage on the p r o p e r t y of the husband's 

b u s i n e s s or o t h e r a s s e t s of the husband. In o t h e r words, the 

d i v o r c e judgment s p e c i f i e s t h a t i f the husband f a i l s t o pay 

the w i f e from h i s c u r r e n t e a r n i n g s , the w i f e has a s e c u r i t y 

i n t e r e s t " s u f f i c i e n t t o cover any r e m a i n i n g b a l a n c e due" under 
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paragraph 14. Thus, g i v e n the unique c i r c u m s t a n c e s of t h i s 

case, we conclude t h a t because the o b l i g a t i o n may be e n f o r c e d 

a g a i n s t a s s e t s of the husband's e s t a t e , the source of the 

o b l i g a t i o n a t i s s u e i s the c u r r e n t e s t a t e of the husband. 

F u r t h e r , the requ i r e m e n t t h a t the o b l i g a t i o n be s e c u r e d 

by a l i e n on the husband's p r o p e r t y i n d i c a t e s t h a t the purpose 

of the award i n paragraph 14 of the d i v o r c e judgment i s t o 

compensate the w i f e f o r her i n t e r e s t i n the husband's 

b u s i n e s s . See K i l g o r e v. K i l g o r e , 572 So. 2d a t 482 ("Alimony 

i n g r o s s i s i n t e n d e d t o e f f e c t a f i n a l t e r m i n a t i o n of the 

p r o p e r t y r i g h t s and r e l a t i o n s of the p a r t i e s and i s based on 

the v a l u e of the [ r e c i p i e n t spouse's] i n c h o a t e r i g h t s i n [the 

payor spouse's] e s t a t e . " ) . 

In t h i s case, the time and amount of payment i s c e r t a i n ; 

the d i v o r c e judgment o r d e r s t h a t the w i f e r e c e i v e a t o t a l of 

$240,000, p a i d i n 96 e q u a l monthly i n s t a l l m e n t s of $2,500 

each. Thus, the award a t i s s u e meets the f i r s t r e q u i r e m e n t 

t h a t i n o r d e r t o c o n s t i t u t e an award of alimony i n g r o s s , the 

time and amount of the payment must be c e r t a i n . TenEyck v.  

TenEyck, supra (a requirement of an award of alimony i n g r o s s 

i s t h a t the time and amount of the payment must be c e r t a i n ) . 
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In i t s judgment, the t r i a l c o u r t found t h a t the second 

requirement f o r an a l i m o n y - i n - g r o s s award was not s a t i s f i e d 

because, i t determined, the r i g h t had not v e s t e d because the 

w i f e ' s r i g h t t o payment ended a t her death. See TenEyck v.  

TenEyck, s u p r a ; see a l s o Hughes v. Hughes, 703 So. 2d 352, 

353-54 ( A l a . C i v . App. 1996) ("It i s w e l l s e t t l e d t h a t i n 

o r d e r t o be c o n s i d e r e d alimony i n g r o s s , the award must 

s a t i s f y two r e q u i r e m e n t s : (1) the time of payment and the 

amount must be c e r t a i n , and (2) the r i g h t t o alimony must be 

v e s t e d . " ) . The t r i a l c o u r t r e l i e d upon K i l g o r e v. K i l g o r e , 

s u p r a , and Trammell v. Trammell, 523 So. 2d 437 ( A l a . C i v . 

App. 1988) . In K i l g o r e v. K i l g o r e , t h i s c o u r t c o n c l u d e d t h a t 

"the most r e a s o n a b l e c o n s t r u c t i o n , " i d . a t 483, of a p r o v i s i o n 

s t a t i n g t h a t " ' [ t ] h e husband s h a l l pay alimony t o the w i f e i n 

the amount of $400 per month f o r a p e r i o d of t e n years u n t i l 

such time as she r e m a r r i e s or d i e s , whichever comes f i r s t , ' " 

was t h a t the award was one of p e r i o d i c alimony. I d . a t 482. 

In Trammell v. Trammell, 523 So. 2d a t 439, t h i s c o u r t 

c o n c l u d e d t h a t an award of alimony was p e r i o d i c a l i m o n y 

because the r i g h t t o payment had not v e s t e d ; the c o u r t 

e x p l a i n e d : 
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"In the i n s t a n t case the award's t o t a l amount 
can be a s c e r t a i n e d , and the time f o r payment i s 
c e r t a i n ; however the r i g h t i s not v e s t e d . The 
[judgment] s p e c i f i c a l l y r e f e r s t o the award as 
p e r i o d i c and p r o v i d e s f o r the s h o r t e n i n g of the 
payment p e r i o d i n the event of death of e i t h e r 
spouse. The agreement f u r t h e r e n v i s i o n s a t a x 
advantage f o r the payor spouse. The language 
c l e a r l y i n d i c a t e s no i n t e n t i o n f o r the e s t a t e of the 
husband t o be bound i n the event of h i s death. 
Thus, the r i g h t i s not v e s t e d . " 

In t h i s case, the alimony o b l i g a t i o n , by i t s e x p r e s s 

terms, i s t e r m i n a b l e o n l y a t the w i f e ' s death. The o b l i g a t i o n 

remains i n f o r c e upon the death of the husband, and i t i s 

s e c u r e d not o n l y by p r o p e r t y w i t h i n the husband's e s t a t e but 

a l s o , i n the event of the husband's death, by a l i f e - i n s u r a n c e 

p o l i c y . The language of paragraph 14 s p e c i f y i n g t h a t the 

award a t i s s u e i s t e r m i n a b l e " o n l y " upon the w i f e ' s death 

demonstrates t h a t the award i s i n c o n t r a v e n t i o n of the g e n e r a l 

law t h a t an award of p e r i o d i c a limony i s t e r m i n a b l e a t the 

d e a t h of e i t h e r spouse and t h a t i t i s t e r m i n a b l e upon the 

c o h a b i t a t i o n or r e m a r r i a g e of the r e c i p i e n t spouse. See § 30¬

2-55, A l a . Code 1975 ( p e r i o d i c a limony i s t e r m i n a b l e a t the 

c o h a b i t a t i o n or r e m a r r i a g e of the r e c i p i e n t s p o u s e ) ; 

S t o c k b r i d g e v. Reeves, 640 So. 2d 947, 948 ( A l a . C i v . App. 

1994) ( c o n c l u d i n g t h a t the award a t i s s u e c o n s t i t u t e d a limony 
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i n g r o s s and n o t i n g t h a t " [ t ] h i s p r o v i s i o n does not p r o v i d e 

t h a t the payments are t o cease upon the r e m a r r i a g e of the 

w i f e " ) ; K e l l e y v. S t a t e Dep't of Revenue, 796 So. 2d 1114, 

1118 ( A l a . C i v . App. 2000) ( " [ P ] e r i o d i c alimony payments cease 

at the death of e i t h e r s p o u s e . " ) ; see a l s o K i l g o r e v. K i l g o r e , 

supra (the award was h e l d t o be p e r i o d i c a limony because i t 

s t a t e d i t would end a t the r e m a r r i a g e or death of the w i f e and 

t h e r e was no statement t h a t i t was alimony i n g r o s s ) . A l s o , 

because a p e r i o d i c - a l i m o n y o b l i g a t i o n does not s u r v i v e the 

death of the payor spouse, the s p e c i f i c a t i o n t h a t the alimony 

o b l i g a t i o n a t i s s u e i n t h i s case i s t o be s e c u r e d by i n s u r a n c e 

on the husband's l i f e i n d i c a t e s t h a t t h a t award i s not 

p e r i o d i c a limony; l i f e i n s u r a n c e may not be used t o fund an 

o b l i g a t i o n t h a t i s t e r m i n a b l e a t death. See, e.g., A l e x a n d e r  

v. A l e x a n d e r , 65 So. 3d 958, 968-69 ( A l a . C i v . App. 2010) 

(Moore, J . , c o n c u r r i n g i n the r e s u l t ) ("I agree w i t h the 

husband t h a t the o b l i g a t i o n t o pay p e r i o d i c a limony ends upon 

the death of the o b l i g o r spouse; t h u s , l i f e i n s u r a n c e cannot 

p o s s i b l y be o r d e r e d t o 'secure' t h a t o b l i g a t i o n . " ) . 1 

1On a p p l i c a t i o n f o r r e h e a r i n g , the husband argues t h a t , 
i n r e c e n t caselaw p r e c e d e n t , " l i f e i n s u r a n c e was mandated t o 
secure payment of m o d i f i a b l e p e r i o d i c a l imony." The cases 
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In b o t h K i l g o r e v. K i l g o r e , s u p r a , and Trammell v.  

Trammell, s u p r a , upon which the t r i a l c o u r t r e l i e d , f a c t o r s 

such as t e r m i n a t i o n upon the r e c i p i e n t spouse's r e m a r r i a g e , a 

r e f e r e n c e t o the o b l i g a t i o n as p e r i o d i c , and s p e c i f i e d t a x 

i m p l i c a t i o n s , i n a d d i t i o n t o the f a c t t h a t the o b l i g a t i o n s 

were t e r m i n a b l e a t the d e a t h of the r e c i p i e n t spouse, 

c o n t r i b u t e d t o a d e t e r m i n a t i o n t h a t the u n s p e c i f i e d awards of 

a limony were not v e s t e d and were i n the n a t u r e of p e r i o d i c 

alimony. Those o t h e r f a c t o r s are not p r e s e n t i n t h i s case. 

A l s o , our supreme c o u r t has h e l d t h a t "the term 'vested'  

s i m p l y s i g n i f i e s t h a t an award of 'alimony i n g r o s s ' i s not  

s u b j e c t t o m o d i f i c a t i o n . " Hager v. Hager, 293 A l a . a t 54, 299 

So. 2d a t 750 (emphasis added); see a l s o Brunner v. Ormsby, 10 

c i t e d by the husband i n s u p p o r t of t h a t a s s e r t i o n are not on 
p o i n t . In Bush v. Bush, 784 So. 2d 299, 300 ( A l a . C i v . App. 
2000), the o r i g i n a l judgment i n c o r p o r a t e d the p a r t i e s ' 
agreement t h a t s p e c i f i c a l l y p r o v i d e d t h a t the o b l i g a t i o n a t 
i s s u e was p e r i o d i c alimony and t h a t i t was t o be s e c u r e d by 
l i f e i n s u r a n c e ; t h i s c o u r t a f f i r m e d a m o d i f i c a t i o n judgment 
t h a t removed, among o t h e r t h i n g s , the r equirement t h a t t h a t 
o b l i g a t i o n be s e c u r e d by the l i f e - i n s u r a n c e p o l i c y . In b o t h 
Lackey v. Lackey, 18 So. 3d 393 ( A l a . C i v . App. 2009), and 
S e l l e r s v. S e l l e r s , 893 So. 2d 456 ( A l a . C i v . App. 2004), the 
l i f e - i n s u r a n c e b e n e f i t s awarded t o the w i f e were l i s t e d as a 
s e p a r a t e award f o r the b e n e f i t of the w i f e ; those b e n e f i t s 
were not s p e c i f i e d as s e c u r i t y f o r the p e r i o d i c - a l i m o n y awards 
at i s s u e i n those cases. 
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So. 3d 18, 23 ( A l a . C i v . App. 2008) (same). In Hager v.  

Hager, s u p r a , our supreme c o u r t r e v e r s e d the d e c i s i o n of t h i s 

c o u r t i n which we h e l d t h a t an award c o u l d not be alimony i n 

g r o s s because i t t e r m i n a t e d a t the death of the r e c i p i e n t 

spouse. R a t h e r , the supreme c o u r t s t a t e d t h a t "[w]e have no 

case which h o l d s t h a t the u n m o d i f i a b l e c h a r a c t e r of 'alimony 

i n g r o s s ' i s changed by a c l a u s e t h a t t e r m i n a t e s the 

i n s t a l l m e n t s i n case of the [payee spouse's] d e a t h . " Hager v.  

Hager, 293 A l a . a t 54, 299 So. 2d a t 750. 

"The i n t e n t t o award alimony i n g r o s s s h o u l d be 

n e c e s s a r i l y i n f e r r e d from the language used or s h o u l d be 

u n e q u i v o c a l l y e x p r e s s e d . " B o l l i n g v. B o l l i n g , 586 So. 2d 225, 

226 ( A l a . C i v . App. 1991) (emphasis added); see a l s o Bonham v.  

Bonham, 623 So. 2d 337, 338 ( A l a . C i v . App. 1993) ("The i n t e n t 

t o award al i m o n y i n g r o s s must be u n e q u i v o c a l l y e x p r e s s e d or  

n e c e s s a r i l y i n f e r r e d from the language used." (emphasis 

added)); and Lacey v. Ward, 634 So. 2d 1013, 1015 ( A l a . C i v . 

App. 1994) ("Because an award of alimony i n g r o s s cannot be 

m o d i f i e d , the i n t e n t t o g i v e such an award s h o u l d be c l e a r l y 

e x p r e s s e d , or n e c e s s a r i l y i n f e r r e d , from the language u s e d . " ) . 

Thus, the f a i l u r e t o e x p r e s s l y d e s i g n a t e the award as alimony 
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i n g r o s s or t o r e f e r t o i t as such i s not d e t e r m i n a t i v e ; 

r a t h e r , the n a t u r e of the award may be i n f e r r e d from the 

language of the award and the f a c t s . See Penny A. Davis and 

Robert E a r l McCurley, J r . , Alabama D i v o r c e , Alimony & C h i l d  

Custody Hornbook § 18-5 a t 253 (4th ed. 2005) ("[T]he f a i l u r e 

t o l a b e l a p r o v i s i o n of a [judgment] as alimony i n g r o s s w i l l 

not d e f e a t a p r o v i s i o n which i n substance p r o v i d e s f o r alimony 

i n g r o s s . The d e s i g n a t i o n of a p r o v i s i o n as alimony i n g r o s s 

s h o u l d be p r e s e n t , but i t i s not mandatory." ( f o o t n o t e s 

o m i t t e d ) ) . 

In t h i s case, paragraph 14 does not s p e c i f y t h a t the 

award i s one f o r alimony i n g r o s s , but the n a t u r e of t h a t 

award i s i n f e r a b l e from the language of paragraph 14. 

A l t h o u g h the award t e r m i n a t e s a t the w i f e ' s death, t h a t f a c t 

a l o n e does not mean t h a t the r i g h t i s not v e s t e d . Hager v.  

Hager, 293 A l a . a t 54, 299 So. 2d a t 750. F u r t h e r , a l l o t h e r 

c h a r a c t e r i s t i c s of the award i n d i c a t e t h a t i t i s one of 

alimony i n g r o s s . The award i s not p a y a b l e from the husband's 

c u r r e n t e a r n i n g s . Rather, t h a t o b l i g a t i o n i s s e c u r e d by a 

mortgage on the p r o p e r t y i n the husband's e s t a t e , i t s u r v i v e s 

the death of the husband and i s s e c u r e d by l i f e i n s u r a n c e , and 
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the amount and t i m i n g of the payments are c e r t a i n . We 

conclude t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t 

p a ragraph 14 of the p a r t i e s ' d i v o r c e judgment c o n s t i t u t e d an 

award of p e r i o d i c alimony. Rather, we h o l d t h a t t h a t award 

was one of alimony i n g r o s s . 

An award of alimony i n g r o s s i s i n the n a t u r e of a 

p r o p e r t y d i v i s i o n , and such an award i s not s u b j e c t t o 

m o d i f i c a t i o n . Hager v. Hager, sup r a ; and TenEyck v. TenEyck, 

su p r a . A c c o r d i n g l y , we h o l d t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g t h a t p a r t of i t s judgment t h a t t e r m i n a t e d the 

husband's o b l i g a t i o n under paragraph 14 of the p a r t i e s ' 

d i v o r c e judgment. The judgment i s r e v e r s e d , and the cause i s 

remanded f o r the e n t r y of a judgment i n compliance w i t h t h i s 

o p i n i o n . 

APPLICATION FOR REHEARING OVERRULED; OPINION OF DECEMBER 

14, 2012, WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND 

REMANDED. 

Pi t t m a n and Donaldson, J J . , concur. 

Thomas and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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