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THOMPSON, P r e s i d i n g Judge. 

On December 29, 2011, C.D.S. f i l e d a p e t i t i o n i n the 

M o b i l e Probate Court ("the p r o b a t e c o u r t " ) s e e k i n g t o adopt 

K.R.S. ("the c h i l d " ) under § 26-10A-27, A l a . Code 1975, a p a r t 

of the Alabama A d o p t i o n Code, § 26-10A-1 e t seq., A l a . Code 

1975. The pr o b a t e c o u r t r e q u e s t e d t h a t C.D.S. f i l e a b r i e f 

s e t t i n g f o r t h the a p p l i c a b l e law, and i t l a t e r conducted a 
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h e a r i n g . On A p r i l 6, 2012, the p r o b a t e c o u r t e n t e r e d a 

judgment denying C.D.S.'s r e q u e s t t h a t she be a l l o w e d t o adopt 

the c h i l d . I n r e a c h i n g i t s judgment, the p r o b a t e c o u r t 

d e t e r m i n e d t h a t , under a p p l i c a b l e law, C.D.S. was not a 

"spouse" of the c h i l d ' s mother such t h a t she c o u l d adopt the 

c h i l d p u r s u a n t t o § 26-10A-27. C.D.S. t i m e l y appealed. 

On a p p e a l , C.D.S. contends t h a t the p r o b a t e c o u r t e r r e d 

i n d e n y i ng her a d o p t i o n p e t i t i o n . The r i g h t of a d o p t i o n i s 

c r e a t e d by s t a t u t e , and i t i s i n d e r o g a t i o n of the common law. 

Ex p a r t e D.W., 835 So. 2d 186, 190 ( A l a . 2002) . In t h i s case, 

t h e r e are no f a c t u a l i s s u e s ; because o n l y a l e g a l i s s u e i s 

i m p l i c a t e d , t h i s c o u r t must r e v i e w the p r o b a t e c o u r t ' s 

judgment de novo. H o l l i s v. F o r r e s t e r , 914 So. 2d 852, 854 

( A l a . C i v . App. 2004). 

C.D.S., a woman, p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t , i n 

2008, she and the c h i l d ' s mother were m a r r i e d i n C a l i f o r n i a . 

C.D.S. argues t h a t she i s the spouse of the c h i l d ' s mother 

and, t h e r e f o r e , t h a t she may adopt the c h i l d under § 26-10A-

27, which p r o v i d e s t h a t , under c e r t a i n c o n d i t i o n s , " [ a ] n y 

p e r s o n may adopt h i s or her spouse's c h i l d . " The c h i l d ' s 
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mother consented t o C.D.S.'s a d o p t i o n of the c h i l d i n her 

c a p a c i t y as the mother's spouse. 1 

The S t a t e of Alabama does not r e c o g n i z e same-sex 

m a r r i a g e s . A l a . Const. Of 1901, A r t . I , § 36.03; § 30-1-19, 

A l a . Code 1975. S e c t i o n 30-1-19, known as the "Alabama 

M a r r i a g e P r o t e c t i o n A c t , " p r o v i d e s t h a t " [ m ] a r r i a g e i s 

i n h e r e n t l y a unique r e l a t i o n s h i p between a man and a woman" 

and t h a t " [ a ] marria g e c o n t r a c t e d between i n d i v i d u a l s of the 

same sex i s i n v a l i d i n t h i s s t a t e . " § 30-1-19(b). In 

a d d i t i o n , same-sex m a r r i a g e s t h a t are v a l i d i n o t h e r s t a t e s 

are not r e c o g n i z e d i n Alabama. § 30-1-19(e) ("The S t a t e of 

Alabama s h a l l not r e c o g n i z e as v a l i d any m a r r i a g e of p a r t i e s 

of the same sex t h a t o c c u r r e d or was a l l e g e d t o have o c c u r r e d 

as a r e s u l t of the law of any j u r i s d i c t i o n r e g a r d l e s s of 

whether a marria g e l i c e n s e was i s s u e d . " ) . 

1The mother d i d not consent t o r e l i n q u i s h her own p a r e n t a l 
r i g h t s t o the c h i l d so t h a t C.D.S. c o u l d adopt the c h i l d under 
any o t h e r s e c t i o n of the Alabama A d o p t i o n Code. T h e r e f o r e , 
C.D.S. c o u l d p r o c e e d o n l y under § 26-10A-27. See § 26-10A-
2 9 ( b ) , A l a . Code 1975 ("Upon the f i n a l decree of a d o p t i o n , the 
n a t u r a l p a r e n t s of the adoptee, except f o r a n a t u r a l p a r e n t  
who i s the spouse of the a d o p t i n g p a r e n t f , ] are r e l i e v e d of 
a l l p a r e n t a l r e s p o n s i b i l i t y f o r the adoptee and w i l l have no 
p a r e n t a l r i g h t s over the adoptee." (emphasis added)). 
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The S a n c t i t y of M a r r i a g e Amendment, s e t f o r t h i n A l a . 

Const. of 1901, A r t I , § 36.03, c o n t a i n s i d e n t i c a l p r o v i s i o n s 

t o those of the Alabama M a r r i a g e P r o t e c t i o n A c t , and i t 

f u r t h e r p r o v i d e s t h a t Alabama w i l l not r e c o g n i z e a common-law 

marriag e between i n d i v i d u a l s of the same sex. A l a . Const. of 

1901, A r t . I , § 3 6 . 0 3 ( f ) . F u r t h e r , as the pr o b a t e c o u r t n oted 

i n i t s judgment, the f e d e r a l Defense of M a r r i a g e A c t , 28 

U.S.C. § 1738C, p r o v i d e s t h a t no s t a t e i s r e q u i r e d t o g i v e 

e f f e c t t o a marria g e of people of the same sex t h a t i s v a l i d 

i n another s t a t e . See a l s o 1 U.S.C. § 7 ( i n i n t e r p r e t i n g 

f e d e r a l law or a d m i n i s t r a t i v e r e g u l a t i o n s , "the word 

'marriage' means o n l y a l e g a l u n i o n between one man and one 

woman as husband and w i f e , and the word 'spouse' r e f e r s o n l y 

t o a person of the o p p o s i t e sex who i s a husband or a w i f e " ) . 2 

21 U.S.C. § 7 has been d e c l a r e d u n c o n s t i t u t i o n a l by the 
U n i t e d S t a t e s Court of Appeals f o r the F i r s t C i r c u i t . See  
Mas s a c h u s e t t s v. U n i t e d S t a t e s Dep't of H e a l t h & Human S e r v s . , 
682 F.3d 1, 2 (1st C i r . 2012) . That f e d e r a l a u t h o r i t y i s not 
b i n d i n g on t h i s c o u r t , a l t h o u g h t h a t a u t h o r i t y might be 
c o n s i d e r e d p e r s u a s i v e . G l a s s v. Birmingham Southern R.R., 905 
So. 2d 789, 794 n. 2 ( A l a . 2004). 
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Thus, under Alabama law, C.D.S.'s marriag e t o the c h i l d ' s 

mother i s not r e c o g n i z e d , and, t h e r e f o r e , under Alabama law, 

C.D.S. i s not the spouse of the c h i l d ' s mother. A c c o r d i n g l y , 

C.D.S. may not adopt the c h i l d p u r s u a n t t o § 26-10A-27, which 

a l l o w s a d o p t i o n s by a s t e p p a r e n t . T h e r e f o r e , we conclude 

t h a t the p r o b a t e c o u r t p r o p e r l y a p p l i e d the law t o the f a c t s 

of t h i s case i n denying C.D.S.'s p e t i t i o n s e e k i n g t o adopt the 

c h i l d . 

On a p p e a l , C.D.S. advances s e v e r a l p o l i c y arguments 

c o n c e r n i n g the importance of f a m i l i e s i n support of her 

c o n t e n t i o n t h a t she s h o u l d be a l l o w e d t o adopt the c h i l d . 

However, i t i s c l e a r t h a t , i n e n a c t i n g § 30-1-19, our 

l e g i s l a t u r e has r e j e c t e d those arguments, as has a m a j o r i t y of 

Alabama v o t e r s i n a p p r o v i n g A l a . Const. of 1901, A r t I , § 

36.03. See A l a . Const. of 1901, A r t . X V I I I , § 284 ( s e t t i n g 

f o r t h the manner i n which amendments t o the Alabama 

c o n s t i t u t i o n are approved). 

C.D.S. a l s o contends on appea l t h a t the pr o b a t e c o u r t ' s 

judgment d e p r i v e s her of c e r t a i n c o n s t i t u t i o n a l r i g h t s . 

However, we conclude t h a t the p r o b a t e c o u r t ' s judgment 

c o n s t i t u t e s a p r o p e r a p p l i c a t i o n of Alabama law. T h e r e f o r e , 
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C.D.S.'s c o n s t i t u t i o n a l c h a l l e n g e s s h o u l d be t o the laws she 

contends d e p r i v e her of her c o n s t i t u t i o n a l r i g h t s . In the 

pr o b a t e c o u r t , C.D.S. d i d not seek t o have § 30-1-19, A l a . 

Code 1975, or the S a n c t i t y of M a r r i a g e Amendment d e c l a r e d 

u n c o n s t i t u t i o n a l . T h e r e f o r e , C.D.S. i s p r e c l u d e d from r a i s i n g 

those i s s u e s i n t h i s c o u r t . "[E]ven c o n s t i t u t i o n a l i s s u e s may 

not be r a i s e d f o r the f i r s t time on a p p e a l . " D.P. v.  

Limestone Cnty. Dep't of Human Res., 28 So. 3d 759, 765 ( A l a . 

C i v . App. 2009); Godwin v. D a v i s , 56 So. 3d 646, 651 ( A l a . 

C i v . App. 2010). 

C.D.S. has f a i l e d t o demonstrate t h a t the p r o b a t e c o u r t 

e r r e d i n r e a c h i n g i t s judgment. T h e r e f o r e , the judgment i s 

a f f i r m e d . 

AFFIRMED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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