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PITTMAN, J u d g e . 

A n g i e E. S t e w a r t a p p e a l e d t o t h e Supreme C o u r t o f Al a b a m a 

f r o m a judgment o f t h e B a l d w i n C i r c u i t C o u r t t h a t a w a r d e d 

R i c h a r d F. W i l l i a m s $59,500 i n damages f o r S t e w a r t ' s s l a n d e r 

o f t i t l e t o p r o p e r t y owned b y W i l l i a m s . The supreme c o u r t 
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t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. We r e v e r s e . 

On S eptember 25, 2008, W i l l i a m s f i l e d a c o m p l a i n t 

a l l e g i n g t h a t S t e w a r t h a d s l a n d e r e d t h e t i t l e t o r e n t a l 

p r o p e r t y he owned i n R o b e r t s d a l e a n d h a d i n t e r f e r e d w i t h t h e 

c o n t r a c t u a l o r b u s i n e s s r e l a t i o n s b e t w e e n h i m and h i s t e n a n t , 

T r o y A n d e r s . W i l l i a m s a s s e r t e d t h a t he and A n d e r s h a d 

e x e c u t e d a w r i t t e n c o n t r a c t on M a r c h 3, 2008, p u r s u a n t t o 

w h i c h A n d e r s h a d a g r e e d t o r e n o v a t e t h e h o u s e t h a t A n d e r s was 

l e a s i n g f r o m W i l l i a m s a n d t o p u r c h a s e t h e h o use f r o m W i l l i a m s 

f o r $125,000, w i t h A n d e r s p a y i n g W i l l i a m s $100,000 a t t h e 

c l o s i n g o f t h e s a l e on J u l y 14, 2008, and W i l l i a m s f i n a n c i n g 

t h e b a l a n c e o f $25,000 a t 1 0 % i n t e r e s t . W i l l i a m s f u r t h e r 

a s s e r t e d t h a t S t e w a r t h a d a g r e e d t o h e l p A n d e r s w i t h t h e 

r e n o v a t i o n p r o j e c t by a l l o w i n g A n d e r s t o c h a r g e m a t e r i a l s f o r 

t h e p r o j e c t on h e r Lowe's and Home Depot s t o r e c r e d i t c a r d s 

and t o p a y S t e w a r t b a c k o v e r t i m e . F i n a l l y , W i l l i a m s a l l e g e d 

t h a t , on J u l y 11, 2008 ( t h r e e days b e f o r e t h e a l l e g e d 

c l o s i n g ) , S t e w a r t had f i l e d i n t h e p r o b a t e c o u r t o f B a l d w i n 

C o u n t y a l i e n i n t h e amount o f $50,000 a g a i n s t W i l l i a m s ' s 

p r o p e r t y , t h e r e b y p r e v e n t i n g , a c c o r d i n g t o W i l l i a m s , t h e s a l e 
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o f t h e p r o p e r t y b e c a u s e t h e l e n d e r had r e f u s e d t o l o a n A n d e r s 

t h e f u n d s t o p u r c h a s e t h e h o u s e . 

S t e w a r t a n s w e r e d , g e n e r a l l y d e n y i n g t h e m a t e r i a l 

a l l e g a t i o n s o f t h e c o m p l a i n t , and c o u n t e r c l a i m e d , s e e k i n g t o 

e n f o r c e t h e l i e n o r t o r e q u i r e W i l l i a m s t o pay h e r $ 50,000, 

t h e amount by w h i c h , S t e w a r t s a i d , W i l l i a m s had been u n j u s t l y 

e n r i c h e d . I n a d d i t i o n , S t e w a r t f i l e d a t h i r d - p a r t y c o m p l a i n t 

a g a i n s t A n d e r s , a l l e g i n g t h a t A n d e r s had a g r e e d t o f i n a n c e t h e 

p u r c h a s e o f t h e p r o p e r t y i n an amount s u f f i c i e n t n o t o n l y t o 

pay W i l l i a m s b u t a l s o t o r e p a y h e r f o r t h e m a t e r i a l s t h a t she 

had p r o v i d e d f o r t h e r e n o v a t i o n p r o j e c t . On J a n u a r y 5, 2009, 

a f t e r A n d e r s had f a i l e d t o a nswer o r o t h e r w i s e d e f e n d 

S t e w a r t ' s t h i r d - p a r t y c o m p l a i n t , t h e t r i a l c o u r t e n t e r e d a 

d e f a u l t judgment a g a i n s t A n d e r s and i n f a v o r o f S t e w a r t i n t h e 

amount o f $44,961.78. 

I n d e p o s i t i o n t e s t i m o n y , S t e w a r t s t a t e d t h a t she and 

W i l l i a m s had a c c o m p a n i e d A n d e r s t o Lowe's and Home Depot 

s t o r e s when t h e r e n o v a t i o n m a t e r i a l s had been p u r c h a s e d . She 

t e s t i f i e d t h a t W i l l i a m s had been p r e s e n t when she had p a i d f o r 

t h e m a t e r i a l s w i t h h e r c r e d i t c a r d s and t h a t W i l l i a m s had u s e d 

h i s t r u c k t o h a u l t h e m a t e r i a l s t o t h e r e n t a l h o u s e . S t e w a r t 
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e x p l a i n e d t h a t h e r agreement w i t h A n d e r s r e q u i r e d A n d e r s t o 

make t h e minimum m o n t h l y payments on h e r c r e d i t - c a r d 

i n d e b t e d n e s s f o r t h e r e n o v a t i o n m a t e r i a l s and t o pay h e r t h e 

b a l a n c e o f t h e i n d e b t e d n e s s , p l u s 2 5 % i n t e r e s t as an i n t e r i o r -

d e s i g n f e e , a t o r n e a r t h e t i m e o f t h e c l o s i n g . S t e w a r t s a i d 

t h a t A n d e r s had s t o p p e d c o m m u n i c a t i n g w i t h h e r on May 24, 

2008, and had f a i l e d t o make any f u r t h e r m o n t h l y payments on 

h e r c r e d i t - c a r d i n d e b t e d n e s s . 

When t h e c a s e was c a l l e d f o r a b e n c h t r i a l on S e p t e m b e r 

26, 2011, t h e t r i a l c o u r t s t a t e d t h a t i t was e n t e r i n g a 

d e f a u l t b e c a u s e n e i t h e r S t e w a r t n o r h e r a t t o r n e y had a p p e a r e d 

and t h a t W i l l i a m s w o u l d p r e s e n t t e s t i m o n y , p r e s u m a b l y as t o 

damages. Soon t h e r e a f t e r , t h e c o u r t n o t e d f o r t h e r e c o r d t h a t 

S t e w a r t ' s a t t o r n e y had " j u s t w a l k e d i n t o t h e c o u r t r o o m , " a f t e r 

w h i c h t h e p a r t i e s p r e s e n t e d e v i d e n c e as t o t h e m e r i t s o f t h e 

c a s e . 

A t t r i a l , S t e w a r t a c k n o w l e d g e d t h a t she had n e v e r 

i n f o r m e d W i l l i a m s t h a t , i f A n d e r s d i d n o t r e p a y h e r , she w o u l d 

l o o k t o W i l l i a m s f o r payment. She a l s o a c k n o w l e d g e d t h a t she 

had f i l e d t h e l i e n a g a i n s t W i l l i a m s ' s p r o p e r t y i n o r d e r t o 

s t o p t h e c l o s i n g on t h e s a l e o f t h e p r o p e r t y b e c a u s e , she 
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s a i d , she had r e c e i v e d i n f o r m a t i o n i n d i c a t i n g t h a t A n d e r s 

w o u l d n o t have s u f f i c i e n t f u n d s a t t h e c l o s i n g b o t h t o 

p u r c h a s e t h e house f r o m W i l l i a m s and t o pay h e r what he owed 

h e r . 

W i l l i a m s p r e s e n t e d t h e t e s t i m o n y o f R o b e r t M c C o r k i n d a l e 

I I , a m o r t g a g e c o n s u l t a n t who had w o r k e d w i t h a l e n d e r t o 

s e c u r e a l o a n f o r A n d e r s . M c C o r k i n d a l e s a i d he had o r d e r e d an 

a p p r a i s a l o f t h e r e n o v a t e d h o u s e . Edward B u f k i n p r e s e n t e d 

d o c u m e n t a r y e v i d e n c e i n d i c a t i n g t h a t a t t h e d i r e c t i o n o f 

F i d e l i t y M o r t g a g e Company ( " F i d e l i t y " ) he had a p p r a i s e d t h e 

r e n o v a t e d house f o r $187,000 on A u g u s t 7, 2008. 

W i l l i a m s t e s t i f i e d t h a t A n d e r s h a d c o n t i n u e d t o r e m a i n i n 

t h e h o u s e as a t e n a n t u n t i l May 2010, 22 months a f t e r t h e d a t e 

he c l a i m e d t h e p a r t i e s h a d p l a n n e d t o c l o s e t h e s a l e o f t h e 

h o u s e . A l t h o u g h W i l l i a m s r e f e r r e d t h r o u g h o u t t h e t r i a l t o t h e 

" c l o s i n g d a t e " o f J u l y 14, 2008, he p r e s e n t e d no e v i d e n c e 

i n d i c a t i n g ( a ) t h a t F i d e l i t y o r any o t h e r l e n d e r h a d a c t u a l l y 

a g r e e d t o l o a n f u n d s t o A n d e r s , (b) t h a t a c l o s i n g d a t e had 

e v e r been s c h e d u l e d , o r (c) t h a t t h e e x i s t e n c e o f t h e l i e n had 

c a u s e d a l e n d e r n o t t o make a l o a n t o A n d e r s . A t t h e t i m e o f 

t r i a l , n e i t h e r p a r t y had b e e n a b l e t o l o c a t e A n d e r s and h i s 
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w h e r e a b o u t s were unknown. W i l l i a m s t e s t i f i e d t h a t , b e f o r e 

A n d e r s had l e f t t h e r e n t a l h o u s e , A n d e r s had removed many o f 

th e i m p r o v e m e n t s he had made t o t h e h o u s e , i n c l u d i n g 

a p p l i a n c e s , i n t e r i o r d o o r s , f l o o r i n g , l i g h t f i x t u r e s , and a 

b a t h t u b . W i l l i a m s a c k n o w l e d g e d t h a t he had n o t i n v e s t i g a t e d 

A n d e r s ' s c r e d i t h i s t o r y b e f o r e he had a g r e e d t o s e l l t h e house 

t o A n d e r s . S t e w a r t p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

j u d gment l i e n s t o t a l i n g n e a r l y $ 5 4,000 had been f i l e d a g a i n s t 

A n d e r s i n t h e p r o b a t e c o u r t o f B a l d w i n C o u n t y i n 2004 and 

2005. 

D u r i n g t h e p a r t i e s ' c l o s i n g a r g u m e n t s a t t r i a l , t h e 

f o l l o w i n g o c c u r r e d : 

"THE COURT: Okay. A l l r i g h t , Mr. S h e p h e r d [ c o u n s e l 
f o r W i l l i a m s ] , what e v i d e n c e i s t h e r e t h a t t h i s 
c l o s i n g w o u l d h a v e t a k e n p l a c e b u t f o r t h e l i e n ? 

H onor, t h e j u d g m e n t s d o n ' t s t o p 
can 

"MR. SHEPHERD: Y o u r Honor, t h e j u d g m e n t s d o n ' t 
Mr. A n d e r s , i f t h a t i s t h e same Mr. A n d e r s . One 
buy p r o p e r t y w i t h t h e j u d g m e n t , i t ' s t h e s e l l i n g o f 
t h e p r o p e r t y — 

"THE COURT: He c a n buy i t , b u t y ' a l l h a v e n ' t p r o v e d 
t h a t he w o u l d have g o t t e n a m o r t g a g e l o a n . 

"MR. SHEPHERD: J u d g e , w i t h F i d e l i t y — 

"THE COURT: W i t h what? 

"MR. SHEPHERD: W i t h F i d e l i t y . F i d e l i t y — J u d g e , 
what we have shown i s t h a t F i d e l i t y s e n t an 
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a p p r a i s e r o u t t h e r e t o g e t an a p p r a i s a l f o r t h i s 
p r o p e r t y . 

"THE COURT: R i g h t . And, F i d e l i t y w o u l d h a v e h a d a 
t i t l e c h e c k r u n and t h e y w o u l d h a v e s e e n t h e 
s t a t e m e n t o f l i e n , a nd I a g r e e , t h a t w o u l d s t o p t h e 
c l o s i n g . I mean, t h e r e a r e two s e p a r a t e q u e s t i o n s . 
One i s , w o u l d [ A n d e r s ] have q u a l i f i e d f o r a m o r t g a g e 
l o a n . And, I mean, t h e r e i s no e v i d e n c e t h a t t h e r e 
was a commitment f r o m any m o r t g a g e company o t h e r 
t h a n t h a t an a p p r a i s a l company was h i r e d . 

"MR. SHEPHERD: T h a t ' s c o r r e c t . We have an a p p r a i s e d 
v a l u e and we have a c o n t r a c t s h o w i n g what t h e 
p u r c h a s e amount was t o be. We c o u l d n o t l o c a t e — so 
I c o u l d n ' t p r o d u c e a c l o s i n g a g e n t . 

"THE COURT: A l l r i g h t . I s u s p e c t b e c a u s e t h e r e 
w a s n ' t one. 

"MR. SHEPHERD: W e l l , i t d i d n ' t happen. T h a t ' s t r u e , 
t h e r e w a s n ' t . 

"THE COURT: I mean, a m o r t g a g e p a c k a g e was n e v e r 
s e n t t o any c l o s i n g a g e n t o r a t l e a s t t h e r e i s no 
e v i d e n c e t h a t one was. 

" W e l l , what i s c l e a r f r o m t h e e v i d e n c e i s t h a t 
[ A n d e r s ] t o o k a d v a n t a g e o f two p e o p l e t o t h e i r 
d e t r i m e n t . And t h e C o u r t w i l l t a k e t h e c a s e u n d e r 
s u b m i s s i o n and e n t e r a judgment as soon as I c a n . " 

On O c t o b e r 13, 2011, t h e t r i a l c o u r t r e n d e r e d and e n t e r e d 

t h e f o l l o w i n g j u d g m e n t : 

" 1 . The C o u r t f i n d s f r o m t h e e v i d e n c e t h a t 
[ S t e w a r t ] w i l l f u l l y a nd m a l i c i o u s l y f i l e d a 
s t a t e m e n t o f l i e n on t h e p r o p e r t y o f [ W i l l i a m s ] a t 
a t i m e when she knew t h a t he h a d e n t e r e d i n t o a 
c o n t r a c t t o s e l l t h e p r o p e r t y t o A n d e r s . The C o u r t 
a l s o f i n d s f r o m t h e e v i d e n c e t h a t [ S t e w a r t ] knew 
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t h a t she h a d no l e g a l b a s i s f o r f i l i n g t h e s t a t e m e n t 
o f l i e n . M o r e o v e r , she n e v e r f i l e d s u i t w i t h i n s i x 
months t o e n f o r c e t h e l i e n . 

"2. The C o u r t f i n d s f r o m t h e e v i d e n c e t h a t 
b e c a u s e o f t h e f i l i n g o f t h e s t a t e m e n t o f l i e n t h e 
s a l e o f t h e h o u s e d i d n o t c l o s e . 

"3. An e x a m i n a t i o n o f t h e s t a t u t o r y w a r r a n t y 
d e e d f r o m R e g i o n s Bank t o [ W i l l i a m s ] d i s c l o s e s t h a t 
d e e d t a x was p a i d i n t h e amount o f $65.50. The C o u r t 
deems t h a t t o r e p r e s e n t a p u r c h a s e p r i c e o f 
$65,000.00 f o r t h e p r o p e r t y i n A p r i l o f 2004 w h i l e 
t h e h o u s e was i n an u n c o m p l e t e d s t a t e . The c o n t r a c t 
o f s a l e b e t w e e n [ W i l l i a m s ] a n d T r o y A n d e r s was f o r 
$125,000.00; t h e r e f o r e , t h e s p e c i a l damages s u f f e r e d 
b y [ W i l l i a m s ] as a p r o x i m a t e r e s u l t o f [ S t e w a r t ' s ] 
w r o n g f u l c o n d u c t i s $59,500.00. The C o u r t e n t e r s 
j u d g m e n t i n f a v o r o f [ W i l l i a m s ] and a g a i n s t 
[ S t e w a r t ] i n t h e sum o f $59,500.00 p l u s t h e c o s t o f 
c o u r t . 

"4. The C o u r t d e n i e s [ W i l l i a m s ' s ] r e q u e s t f o r 
p u n i t i v e damages." 

On a p p e a l , S t e w a r t c o n t e n d s t h a t she had a l a w f u l r i g h t 

t o f i l e t h e l i e n ; t h a t h e r f i l i n g t h e l i e n was n o t m a l i c i o u s ; 

and t h a t W i l l i a m s f a i l e d t o p r o v e t h a t t h e f i l i n g o f t h e l i e n 

was t h e l e g a l c a u s e o f t h e l o s s W i l l i a m s c l a i m e d . 1 

1 S t e w a r t does n o t a r g u e t h a t W i l l i a m s c a n n o t p r e v a i l 
h i s s l a n d e r - o f - t i t l e c l a i m b a s e d on t h e p r i n c i p l e s t a t e d 
Dent v. B a l c h , 213 A l a . 311, 104 So. 651 ( 1 9 2 5 ) : 

i s i n "The l a w i s w e l l s e t t l e d t h a t i f t h e r e 
e x i s t e n c e , b e f o r e t h e p e r p e t r a t i o n o f t h e a l l e g e d 
s l a n d e r o f t i t l e , a v a l i d and e n f o r c e a b l e c o n t r a c t 
f o r t h e s a l e o f t h e l a n d i n q u e s t i o n , no r e c o v e r y 

on 
i n 
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Our r e v i e w o f t h e t r i a l c o u r t ' s j udgment i s g o v e r n e d b y 

t h e f o l l o w i n g p r i n c i p l e s : 

"When a j u d g e i n a n o n j u r y c a s e h e a r s o r a l 
t e s t i m o n y , a judgment b a s e d on f i n d i n g s o f f a c t 
b a s e d on t h a t t e s t i m o n y w i l l be p r e s u m e d c o r r e c t and 
w i l l n o t be d i s t u r b e d on a p p e a l e x c e p t f o r a p l a i n 
a nd p a l p a b l e e r r o r . G r i g g s v. D r i f t w o o d L a n d i n g ,  
I n c . , 620 So. 2d 582 ( A l a . 1 9 9 3 ) ; F i r s t N a t i o n a l  
Bank o f M o b i l e v. D u c k w o r t h , 502 So. 2d 709 ( A l a . 
1 9 8 7 ) . However, where t h e f a c t s b e f o r e t h e t r i a l 
c o u r t a r e e s s e n t i a l l y u n d i s p u t e d and t h e c o n t r o v e r s y 
i n v o l v e s q u e s t i o n s o f l a w f o r t h e c o u r t t o c o n s i d e r , 
t h e c o u r t ' s j u d g m e n t c a r r i e s no p r e s u m p t i o n o f 
c o r r e c t n e s s . B e a v e r s v. C o u n t y o f W a l k e r , 645 So. 2d 
1365 ( A l a . 1 9 9 4 ) . B e c a u s e no m a t e r i a l f a c t s a r e 
d i s p u t e d a n d t h i s a p p e a l f o c u s e s on t h e a p p l i c a t i o n 
o f t h e l a w t o t h e f a c t s , no p r e s u m p t i o n o f 
c o r r e c t [ n e s s ] i s a c c o r d e d t o t h e t r i a l c o u r t ' s 
j u d g m e n t . T h e r e f o r e , we r e v i e w de novo t h e 
a p p l i c a t i o n o f t h e l a w t o t h e f a c t s o f t h i s c a s e . 
B e a v e r s , s u p r a ; L a k e F o r e s t P r o p e r t y Owners' A s s ' n  
v. S m i t h , 571 So. 2d 1047 ( A l a . 1 9 9 0 ) . " 

A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 377, 379 ( A l a . 1996) . 

S e c t i o n 6-5-211, A l a . Code 1975, p r o v i d e s : "The owner o f 

any e s t a t e i n l a n d s may commence an a c t i o n f o r l i b e l o u s o r 

s l a n d e r o u s words f a l s e l y a nd m a l i c i o u s l y i m p u g n i n g h i s t i t l e . " 

c a n be h a d a g a i n s t t h e s l a n d e r e r f o r t h e damage 
r e s u l t i n g f r o m t h e e x e c u t o r y p u r c h a s e r ' s b r e a c h o f 
h i s c o n t r a c t t o p u r c h a s e . 

" I n s u c h a c a s e t h e l a w presumes t h a t t h e v e n d o r 
c a n r e c o v e r any r e s u l t i n g l o s s f r o m t h e d e f a u l t i n g 
p u r c h a s e r , and he i s l e f t t o t h a t remedy." 

213 A l a . a t 312, 104 So. a t 652 ( c i t a t i o n s o m i t t e d ) . 

9 



2110725 

"The e l e m e n t s c o n s t i t u t i n g a s l a n d e r o f t i t l e as 
a b a s i s f o r t h e r e c o v e r y o f damages a r e as f o l l o w s : 
( 1 ) O w n e r s h i p o f t h e p r o p e r t y by p l a i n t i f f ; ( 2 ) 
f a l s i t y o f t h e words p u b l i s h e d ; ( 3 ) m a l i c e o f 
d e f e n d a n t i n p u b l i s h i n g t h e f a l s e s t a t e m e n t s ; ( 4 ) 
p u b l i c a t i o n t o some p e r s o n o t h e r t h a n t h e o w n e r ; ( 5 ) 
t h e p u b l i c a t i o n must be i n d i s p a r a g e m e n t o f 
p l a i n t i f f ' s p r o p e r t y o r t h e t i t l e t h e r e o f ; and ( 6 ) 
t h a t s p e c i a l damages were t h e p r o x i m a t e r e s u l t o f  
s u c h p u b l i c a t i o n ( s e t t i n g them o u t i n d e t a i l ) . The 
amount o f l o s s i n e a c h o f t h e p a r t i c u l a r s o f s p e c i a l 
damages c l a i m e d need n o t be s t a t e d . " 

Womack v. M c D o n a l d , 219 A l a . 75, 76-77, 121 So. 57, 59 (1929) 

( e m p h a s i s a d d e d ; c i t a t i o n s o m i t t e d ) . 

The t r i a l c o u r t ' s f i n d i n g t h a t " b e c a u s e o f t h e f i l i n g o f 

t h e s t a t e m e n t o f l i e n t h e s a l e o f t h e h o u s e d i d n o t c l o s e " i s 

u n s u p p o r t e d b y t h e e v i d e n c e and i s p l a i n l y a n d p a l p a b l y 

e r r o n e o u s . As p r e v i o u s l y d i s c u s s e d , W i l l i a m s f a i l e d t o show 

t h a t any l e n d e r had made a l o a n commitment t o A n d e r s , t h a t a 

c l o s i n g on t h e s a l e o f t h e p r o p e r t y had e v e r been s c h e d u l e d , 

o r t h a t t h e e x i s t e n c e o f t h e l i e n was a f a c t o r t h a t had c a u s e d 

a l e n d e r n o t t o make a l o a n t o A n d e r s . C o n s e q u e n t l y , W i l l i a m s 

d i d n o t p r o v e t h a t S t e w a r t ' s a l l e g e d s l a n d e r o f t i t l e was t h e 

l e g a l c a u s e o f t h e l o s s he s u f f e r e d . Comments b. and c. t o 

S e c t i o n 632 o f t h e R e s t a t e m e n t (Second) o f T o r t s , w h i c h d e a l s 

w i t h t h e i s s u e o f l e g a l c a u s a t i o n i n s l a n d e r - o f - t i t l e and 

t r a d e - l i b e l c a s e s , s t a t e , i n p e r t i n e n t p a r t : 

10 
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" [ T ] h e p u b l i c a t i o n o f an i n j u r i o u s f a l s e h o o d must 
n o t o n l y a f f e c t t h e p e r s o n o r p r o p e r t y c o n c e r n i n g 
w h i c h i t i s p u b l i s h e d , b u t i t must a l s o be a l e g a l 
c a u s e o f p e c u n i a r y l o s s . T h i s means t h a t i t must be 
a s u b s t a n t i a l f a c t o r i n d e t e r m i n i n g t h e c o n d u c t o f 
t h i r d p e r s o n s w h i c h b r i n g s a b o u t t h e l o s s . 

"  

" I n o r d e r f o r t h e f a l s e s t a t e m e n t t o be a 
s u b s t a n t i a l f a c t o r i n d e t e r m i n i n g t h e c o n d u c t o f an 
i n t e n d i n g o r p o t e n t i a l p u r c h a s e r o r l e s s e e , i t i s 
n o t n e c e s s a r y t h a t t h e c o n d u c t s h o u l d be d e t e r m i n e d 
e x c l u s i v e l y o r e v e n p r e d o m i n a n t l y b y t h e p u b l i c a t i o n 
o f t h e s t a t e m e n t . I t i s enough t h a t t h e 
d i s p a r a g e m e n t i s a f a c t o r i n d e t e r m i n i n g h i s 
d e c i s i o n , e ven t h o u g h he i s i n f l u e n c e d b y o t h e r 
f a c t o r s w i t h o u t w h i c h he w o u l d n o t d e c i d e t o a c t as 
he d o e s . Thus many c o n s i d e r a t i o n s may combine t o 
make an i n t e n d i n g p u r c h a s e r d e c i d e t o b r e a k a 
c o n t r a c t o r t o w i t h d r a w o r r e f r a i n f r o m m a k i n g an 
o f f e r . I f , however, t h e p u b l i c a t i o n o f t h e 
d i s p a r a g i n g m a t t e r i s one o f t h e c o n s i d e r a t i o n s t h a t 
has s u b s t a n t i a l w e i g h t , t h e p u b l i c a t i o n o f t h e 
d i s p a r a g i n g m a t t e r i s a s u b s t a n t i a l f a c t o r i n 
p r e v e n t i n g t h e s a l e and t h u s b r i n g i n g f i n a n c i a l l o s s 
upon t h e owner o f t h e t h i n g i n q u e s t i o n . " 

I n F a r m e r s ' S t a t e Bank o f H a r r i s v. H i n t z , 206 Iowa 911, 

221 N.W. 540 ( 1 9 2 8 ) , t h e t r i a l c o u r t d i r e c t e d a v e r d i c t on t h e 

d e f e n d a n t ' s s l a n d e r - o f - t i t l e c o u n t e r c l a i m . The Supreme C o u r t 

o f Iowa a f f i r m e d , c o n c l u d i n g t h a t t h e e v i d e n c e d i d n o t show 

e i t h e r t h a t t h e d e f e n d a n t c o u l d have o b t a i n e d a f i r s t m o r t g a g e 

l o a n r e q u i r e d b y t h e p r o s p e c t i v e p u r c h a s e r s o r t h a t t h e 

p r o s p e c t i v e p u r c h a s e r s were r e a d y a n d a b l e t o buy t h e p r o p e r t y 
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on t h e t e r m s p r o p o s e d . I n R o s s v. J a r r e t t , 146 S.W.2d 219, 

221 (Tex. C i v . App. 1 9 4 0 ) , a Texas j u r y r e n d e r e d a v e r d i c t i n 

f a v o r o f p l a i n t i f f s who a l l e g e d " t h a t t h e y h a d made a 

t e n t a t i v e s a l e o f an o i l l e a s e on t h e p r o p e r t i e s t o one 

M c C u l l o u g h , w h i c h s a l e was l o s t b e c a u s e o f t h e c l o u d c a s t upon 

t h e i r t i t l e s by t h e d e f e n d a n t s . " The Texas a p p e l l a t e c o u r t 

r e v e r s e d , h o l d i n g t h a t t h e p l a i n t i f f s h a d n o t e s t a b l i s h e d 

damages b e c a u s e t h e e v i d e n c e i n d i c a t e d t h a t " M c C u l l o u g h was 

w i l l i n g t o buy t h e l e a s e b u t was u n a b l e t o p a y f o r i t . " I d . 

I n G a r d n e r v. W e s t - C o l , I n c . , 136 V t . 381, 392 A.2d 383 

( 1 9 7 8 ) , t h e t r i a l c o u r t d i s m i s s e d as u n s u p p o r t e d b y t h e 

e v i d e n c e a s e l l e r ' s s l a n d e r - o f - t i t l e c o u n t e r c l a i m a g a i n s t a 

b u y e r . The Supreme C o u r t o f Vermont a f f i r m e d , s t a t i n g t h e 

f o l l o w i n g : 

"An e s s e n t i a l e l e m e n t o f t h e c a u s e o f a c t i o n f o r 
s l a n d e r o f t i t l e i s s p e c i a l damages. W. P r o s s e r , The  
Law o f T o r t s § 128, a t 920 ( 4 t h e d . 1 9 7 1 ) . These 
damages must be p r o v e d by t h e i n j u r e d p a r t y as a 
p r e r e q u i s i t e t o r e c o v e r y . I d . § 128, a t 922. A t  
minimum, t h e i n j u r e d p a r t y must d e m o n s t r a t e t h a t any  
damages r e s u l t f r o m t h e ' s l a n d e r ' and n o t f r o m o t h e r  
f a c t o r s . See I d . § 128, a t 923-24. ... No e v i d e n c e  
was p r e s e n t e d t o t i e any damages t o t h e a l l e g e d  
' s l a n d e r . ' " 

136 V t . a t 387, 392 A.2d a t 386-87 ( e m p h a s i s a d d e d ) . 
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B e c a u s e W i l l i a m s f a i l e d t o p r o v e t h e c a u s a t i o n e l e m e n t o f 

h i s s l a n d e r - o f - t i t l e c l a i m , t h e t r i a l c o u r t ' s j u d g m e n t i s 

r e v e r s e d , and t h e c a u s e i s remanded f o r e n t r y o f a judgment i n 

f a v o r o f S t e w a r t . 

REVERSED AND REMANDED. 

Thompson, P . J . , and Thomas, Moore, and D o n a l d s o n , J J . , 

c o n c u r . 
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